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division  of  pexsion-umitatiox-xavy  pexsion-xaval.  home- 
act  march  3,  1899. 

Williams  v.  Williams. 

There  is  no  authority  under  the  act  of  March  3, 1899,  for  dividing  the  money  benefits 
granted  by  act  of  March  2,  1867  (section  4756,  Revised  Statutes),  and  allowing 
or  paying  one-half  thereof  to  the  wife  of  a  sailor,  on  the  ground  that  he  is  an 
inmate  of  the  Naval  Home,  at  Philadelphia. 

Assistant  Secretary/  J/.  W.  Miller  to  the  Commissioner  of  Pensions^ 

June  27,  1903. 

Catherine  Williams  appealed  May  11,  1903,  from  the  Bureau  action 
of  Februaiy  12,  1903,  allowing  her  claim  for  one-half  the  pension  of 
her  husband,  George  Williams,  a  naval  pensioner  under  certificate  No. 
27108,  on  the  ground  that  he  was  an  inmate  of  the  United  States  Naval 
Home,  Philadelphia,  Pa. ,  and  awarding  her  one-half  his  pension  of  $8 
per  month  under  the  general  law  only. 

Claimant,  by  her  attorney,  Augustus  B.  Tolman,  contends  in  her 
said  appeal  that  she  should  have  been  awarded  one-half  of  his  pension 
allowed  under  the  act  of  March  2, 1867  (section  4756,  Revised  Statutes), 
as  well  as  one-half  of  his  pension  allowed  him  under  the  general  law; 
that  the  act  of  March  3,  1899,  does  not  exempt  an)'^  pension  from  its 
provisions,  and  that  if  there  are  any  other  provisions  of  law  relating 
to  the  disposition  of  the  naval  pension,  inconsistent  with  the  provisions 
of  the  act  of  March  3,  1899,  they  are  repealed  by  the  latter  act. 

Pensioner  has  filed  no  answer  to  said  appeal,  but  in  a  communication 
to  the  Pension  Bureau  he  expresses  his  willingness  that  his  wife  should 
have  one-half  of  his  naval  pension  of  $10.50  per  month,  as  well  as  one- 
half  of  his  pension  under  the  general  law. 

Pensioner  is  an  inmate  of  the  Naval  Home  at  Philadelphia,  Pa.,  and 
is  in  receipt  of  a  naval  pension  or  money  benefit  of  $10.50  per  month, 
awarded  him  hy  the  Secretary  of  the  Navy  under  section  4756,  Revised 
Statutes,  and  is  also  in  receipt  of  a  pension  of  $8  per  month,  allowed 
by  the  Secretary  of  the  Interior  under  the  general  law. 

Claimant's  contention  can  only  be  conceded  to  be  correct  as  applied 
to  the  pension  granted  her  husband  by  the  Commissioner  of  Pensions, 
acting  under  the  supervisory  control  of  the  Secretary  of  the  Interior. 
Over  this  pension  the  Bureau  and  this  Department  have  exclusive  con- 
trol, and  can,  under  the  law,  allow,  increase,  diminish,  suspend,  divide, 
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or  terminate  the  same,  as  the  evid^cc"  in  the  case  may  warrant,  but 

the  pension  or  money,  benefit ';a*vJSjL'Qe(l"  pensioner  by  the  Secretary  of 

the  Navy,  pursuant *t®,tlie  provisions  of  the  act  of  March  2, 1867,  now 

septiQij^,4^56j  E(A»isfed  Statutes,  is  a  fund  over  which  the  Pension  Bureau 

'jan{[*tlris  Department  liave  no  jurisdiction,  the  only  duty  in  relation 

'  thereto,  so  far  as  this  Department  is  concerned,  being  merely  minis 

terial.     It  acts  as  the  disbursing  agent  of  the  Secretary  of  the  Navy. 

As  was  stated  by  Assistant  Secretary  Frank  L.  Campbell,  in  the 

case  of  Elizabeth  Sousa  (12  P.  D.,  166-173)— 

It  is  manifest  from  the  express  language  used  in  said  sections  4756  and  4757, 
Revised  Statutes,  that  the  Commissioner  of  Pensions  is  without  any  judicial  author- 
ity to  hear  or  determine  any  question  relative  to  the  allowance  of  said  money  bene- 
fits, or  to  decide  the  amount  thereof,  or  who  may  be  entitled  to  receive  the  same, 
but  stands  in  relation  thereto  in  a  purely  and  strictly  ministerial  capacity. 

As  also  held  by  this  Department  in  said  Sousa  case,  while  the  money 
benefits  awarded  sailors  by  the  Secretary  of  the  Navy  under  said  sec- 
tions 4756  and  4757  were  designated  therein  as  pensions,  and  are 
payable  out  of  the  naval  pension  fund,  under  the  direction  of  the 
Commissioner  of  Pensions,  yet  they  are  not  pensions  in  the  usual  and 
ordinary  acceptance  of  that  term,  within  the  meaning  of  section  4715 
or  the  act  of  June  27,  1890,  which  forbids  the  allowance  or  payment 
of  more  than  one  pension  to  the  same  person  at  the  same  time,  but  are 
allowances  for  the  support  of  the  beneficiaries  named  in  said  sections 
4756  and  4757,  in  addition  to  pensions  granted  under  other  pension 
laws.  See  also  departmental  decisions  in  the  cases  of  John  Spencer 
(7  P.  D.,  152);  Richard  Ewing  (8  P.  D.,  44);  WUliam  Finley  (11  P.  D., 
410);  Treatise  on  Practice  Pension  Bureau,  paragraphs  7  and  8,  i>ara- 
graph  85,  and '  Christopher  P.  Davidson  r.  United  States  (21  Ct. 
Claims,  298). 

Section  4813,  Revised  Statutes,  page  934,  as  amended  by  the  act  of 
May  4,  1898,  30  Stat.  L.,  377,  provides  as  follows: 

Whenever  any  navy  officer,  seaman,  or  marine,  entitled  to  a  pension,  is  admitted 
to  the  navy  hospital  the  pension,  during  his  continuance  in  the  hospital,  shall  be 
paid  to  the  Secretary  of  the  Navy  and  deducted  from  the  account  of  said  pensioner. 
And  whenever  any  officer,  seaman,  or  marine,  entitled  to  a  pension,  is  admitted  to 
the  naval  home  at  Philadelphia,  or  a  naval  hospital,  his  pension,  while  he  remains 
there,  shall  be  deducted  from  his  accounts  and  paid  to  the  Secretary  of  the  Navy  for 
the  benefit  of  the  fund  from  which  such  home  or  hospital,  respectively,  is  maintained. 

When,  therefore,  the  act  of  March  3,  1899,  provided  that  whenever 
a  resident  pensioner  of  the  United  States  became  an  inmate  of  a  national 
home  one-half  the  pension  drawn  in  his  behalf,  or  to  which  he  may 
become  entitled  during  his  residence  therein,  should  be  paid  his  wife 
on  the  order  of  the  Commissioner  of  Pensions,  the  pension  referred  to 
is  not  the  pension  or  money  benefit  allowed  by  the  Secretary  of  the 
Navy  under  section  4756,  over  which  the  Commissioner  of  Pensions 
has  no  control  aside  from  the  payment  thereof,  but  is  limited  to  the  pen- 
sion in  its  general  sense,  over  which  the  Commissioner  has  jurisdiction. 
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There  are  many  reasons  for  this  conclusion  which  it  is  not  necessary 
to  enumerate  at  this  time,  but  one  will  suffice,  namely:  If  the  money 
allowance  by  the  Secretary  of  the  Navy,  under  section  4766,  is  a  pen- 
sion within  the  meaning  of  the  act  of  March  3,  1899,  then  it  is  also  a 
pension  within  the  meaning  and  intent  of  section  4715,  Revised  Stat- 
utes, and  pensioner  would  not  be  entitled  to  his  general  law  pension 
in  addition  to  his  money  allowance  under  section  4756,  Revised  Statutes. 

It  is  to  be  noted  in  this  connection  that  the  ''naval  home  at  Phila- 
delphia" is  not  mentioned  in  the  act  of  March  3,  1899;  that  said  naval 
home  is  not  a  "State  home  for  soldiers  and  sailors,"  nor  a  "national 
soldiers'  home;"  that  claimant  is  not  seeking  to  obtain  one-half  her 
husband's  pension  on  the  ground  that  he  had  deserted  her,  but  solely 
upon  the  ground  that  he  is  an  inmate  of  the  "United  States  Naval 
Home,  Philadelphia,  Pa." 

In  the  act  of  March  3,  1883,  Congress  provided,  in  section  4  of  said 
act— 

That  an  inmate  of  the  home  who  is  receiving  a  pension  from  the  Government  and 
who  has  a  child,  wife,  or  parent  living,  shall  be  entitled,  by  filing  with  the  pension 
agent  from  whom  he  receives  money  a  written  direction  to  that  effect,  to  have  his 
pension,  or  any  part  of  it,  paid  to  such  child,  wife,  or  parent. 

This  provision  of  said  act  was,  by  its  terms,  limited  to  the  "Soldiers' 
Home  located  at  Washington,  in  the  District  of  Columbia." 

The  foregoing  provision  and  the  provisions  of  section  4766  provid- 
ing for  the  payment  to  the  wife  of  the  pension  of  an  "  insane  invalid 
pensioner"  and  "pensioners  imprisoned  as  punishment  for  offenses 
against  the  laws"  and  the  cases  provided  for  in  the  amendment  of 
said  section  (act  of  March  3,  1899)  are  the  only  laws  authorizing  pay- 
ment of  an  invalid  pension,  or  any  fraction  thereof,  to  the  wife  of  the 
pensioner. 

Had  Congress  intended  to  confer  authority  upon  the  Commissioner 
of  Pensions  to  divide  the  money  allowance  to  sailors  under  said  sec- 
tions 4756  or  4757,  and  transfer  payment  of  one-half  thereof  to  the 
wife  of  the  sailor,  thereby  divesting  the  Secretary  of  the  Navy  of  any 
control  over  one-half  of  said  allowance,  such  intent  would  naturally 
have  been  indicated  by  plain  and  unmistakable  language.  No  such 
intent  is  indicated  by  any  language  or  expression  to  be  found  in  said 
act  of  March  3,  1899. 

The  Department  is  therefore  of  the  opinion  that  there  is  no  authority 
under  the  act  of  March  3, 1899,  for  dividing  the  money  benefit  granted 
by  the  act  of  March  2, 1867  (section  4756,  Revised  Statutes),  and  allow- 
ing or  paying  one-half  thereof  to  the  wife  of  a  sailor  pensioner  while 
he  was  an  inmate  of  the  naval  home  at  Philadelphia,  Pa. ,  and  that  the 
refusal  of  the  Bureau  to  allow  her  one-half  of  the  $10.50  allowance 
was  not  error. 

The  Bureau  action  appealed  from  is  accordingly  affirmed. 
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I>EPENI>ENCE-MEANS  OF  SITPPORT— SECTION  4707,  REVISED  STATUTKS. 

DoTTiE  May  Demaree  (sister). 

When  it  has  l)een  determined  that  a  mother  or  father  of  a  deceased  soldier  was 
dependent  on  him  for  support  as  provided  by  section  4707  of  the  Revised  Statutes, 
and  the  proof  shows  that  the  minor  brothers  and  sisters  had  no  independent  means 
of  support,  their  dependency  follows  as  a  necessary  conse(iuence;  and  upon  the 
death  of  the  parents,  or  the  death  of  the  father  and  remarriage  of  the  mother, 
they  become  entitled  to  pension  on  proof  of  relationship  and  such  other  proof 
as  may  be  necessary  to  negative  the  last  proviso  of  said  section. 

Assistant  Secretary  M,  ir.  Miller  to  the  Commissioner  of  Pe^isi^m^^ 

June  27,  190S. 

This  is  an  appeal  filed  February  6,  1902,  on  behalf  of  Dottie  May 
Demaree,  the  sister  of  Harry  N.  Demaree,  who  died  during  the  war 
with  Spain  while  serving  in  Company  A,  First  Kentucky  Volunteer 
Infantry.  The  claim,  No.  720541,  was  filed  on  June  4,  1900,  and  wa:> 
rejected  January  22,  1902,  as  follows: 

Rejection  on  the  ground  of  no  title  to  pension,  claimant  not  having  been  dependent 
upon  soldier  at  time  of  his  death. 

It  appears  that  the  soldier  died  on  August  21,  1898,  and  that  on  the 
6th  of  the  following  September  the  mother,  Aley  C.  Demaree,  applied 
for  a  dependent  mother's  pension.  This  was  granted  to  run  from  the 
date  of  her  application  to  that  of  her  remarriage  on  December  24  of 
1898,  the  father  of  the  soldier  having  died  prior  to  the  latt«r's  enlistment. 

The  proof  unquestionably  shows  that  prior  to  her  marriage  the 
mother  was  in  necessitous  circumstances,  so  much  so  that  the  minor, 
Dottie  May,  became  a  charge  on  public  charity.  Nor  does  the  evi- 
dence indicate  that  the  mother's  condition  was  appreciably  improved 
by  her  marriage.  It  appears  that  this  applicant  was,  at  the  date  of 
this  application,  and  has  been  since,  dependent  on  charity  or  upon  her 
own  exertions,  for  support.  The  appeal  is  based  upon  the  following 
contention : 

This  claim  w^as  filed  under  the  j^rovisions  of  section  4707,  Revised  Statutes,  Unite<l 
States,  and  the  evidence  in  the  claim  incontestibly  shows  that  the  soldier  died  in  the 
service  of  a  disease  contracted  in  the  line  of  his  duty;  that  he  left  neither  a  widow 
nor  a  legitimate  child;  that  he  left  a  mother  dependent  upon  him,  who,  during  the 
minority  of  the  minor,  remarried  and  who  has  been  pensioned  as  his  dependent 
mother  to  the  date  of  such  remarriage,  that  at  the  date  of  his  death  the  said  minor 
sister  had  no  property  of  any  kind  in  her  own  right  and  no  income  from  any  source 
and  was  entirely  dependent  upon  the  charity  of  persons  in  no  wise  legally  bound 
to  contribute  in  any  manner  or  to  any  extent  to  her  support.  The  only  point 
which  is  to  any  degree  obscure  is  whether  the  soldier  by  actual  contributions,  or  in 
any  other  way,  recognized  his  obligations  to  aid  in  the  support  of  his  minor  sister. 
This  is,  however,  a  legitimate  presumption  from  the  fact  of  the  dependence  of  the 
mother  at  the  date  of  the  soldier's  death,  which,  in  the  absence  of  any  property 
belonging  to  the  sister  and  any  separate  income  of  her  own,  is  the  dependence  of  the 
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minor  sister,  even  though,  as  in  this  case,  the  mother,  through  inability  properly  to 
<-are  for  the  minor,  was  compelled  to  accept  the  charity  of  her  parents  and  relinquish 
the  custody  of  the  soldier's  sister. 

The  soldier's  first  obligation  was  to  his  mother,  and  it  is  unreasonable  to  require 
proof  of  contributions  to  the  minor  sister  during  the  lifetime  of  the  mother  and 
prior  to  her  remarriage.  Before  this  minor's  right  accrued  the  soldier  was  dead, 
and  it  was  then  too  late  for  the  soldier  to  manifest  in  any  way  his  obligations  to  sup- 
port his  sister.  The  second  proviso  of  said  section  expressly  declares,  upon  the 
death  or  remarriage  of  a  dependent  mother,  the  dependent  minor  brothers  and 
sisters  shall  become  entitled  to  the  pension,  commencing  from  the  death  or  remar- 
riage of  the  party  who  had  the  prior  right  to  the  pension.  To  hold  that  during  the 
life  of  the  mother,  or  prior  to  her  remarriage,  the  soldier  must  recognize  the  obliga- 
tion to  support  the  minor  brothers  and  sisters  is  either  to  render  nugatory  said 
second  proviso  by  destroying  the  right  of  succession  declared  therein,  or  to  require 
spiritual  manifestations  of  a  deceased  person. 

The  dependence  of  the  mother  was  established  by  evidence  and  by 
operation  of  law,  the  soldier  being  a  minor,  and  has  been  definitely 
recognized  by  granting  her  a  dependent  mother's  pension.  There  is 
no  proof,  however,  of  any  independent  dependence  of  this  minor  child, 
or  of  any  recognition  on  the  part  of  the  soldier  of  any  obligation  upon 
his  part  to  contribute  to  her  independent  support,  for,  as  a  matter  of 
fact,  at  the  time  of  his  death  she  was  a  child  13  years  old,  dependent 
on  her  mother,  or  upon  charity,  for  adequate  support.  The  query 
naturally  arises  whether  under  the  terms  of  section  4707  of  the  Revised 
Statutes  the  child,  a  sister  of  the  soldier,  succeeds  as  a  matter  of  right  to 
her  mother's  pension,  where  it  is  shown  that  she  has  no  adequate  means 
of  support,  or  whether  it  must  be  shown  that  she  had  an  independent 
right,  not  derived  through  her  mother,  which  was  in  abeyance  during 
the  existence  of  a  superior  right  of  the  mother.  In  the  latter  case, 
this  claimant  would  not  be  entitled,  as  there  is  no  proof  to  show  that 
soldier  did  contribute  to  her  support,  or  that  he  had  recognized  any 
obligation  on  his  part  to  so  do. 

Section  4707  of  the  Revised  S.tatutes  provides: 

That  if  in  any  case  said  person  shall  have  left  father  and  mother  who  are  depend- 
ent upon  him,  then,  on  the  death  of  the  mother,  the  father  shall  become  entitled  to 
the  pension,  commencing  from  and  after  the  death  of  the  mother;  and  upon  the 
death  of  the  mother  and  father,  or  upon  the  death  of  the  father  and  the  remarriage 
of  the  mother  the  dependent  brothers  and  sisters  under  sixteen  years  of  age  t=ihall 
jointly  become  entitled  to  such  pension  until  they  attain  the  age  of  sixteen  years, 
respectively,  commencing  from  the  death  or  remarriage  of  the  party  who  had  the 
prior  right  to  the  pension:  Provided^  That  a  mother  shall  be  assumed  to  have  l)een 
dependent  upon  her  son  within  the  meaning  of  this  section  if  at  the  date  of  his 
death  she  had  no  other  adequate  means  of  support  than  the  ordinary  proceeds  of  her 
own  manual  labor  and  the  contributions  of  said  son  or  of  any  other  persons  not 
legally  bound  to  aid  in  her  support;  and  if  by  actual  contributions  or  in  any  other 
way  the  son  had  recognized  his  obligations  to  aid  in  support  of  his  mother  or  was  by 
law  bound  to  such  support,  and  tliat  a  father  or  a  minor  brother  or  sister  shall,  in 
like  manner  and  under  like  conditions,  be  assumed  to  have  been  dependent,  except 
that  the  income  which  was  derived  or  derivable  from  his  actual  or  possible  manual 
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labor  shall  be  taken  into  account  in  estimating  a  father's  means  of  independent  sup- 
port: Provided  further y  That  the  pension  allowed  to  any  person  on  account  of  his  or 
her  dependence,  as  hereinbefore  provided,  shall  not  be  paid  for  any  period  during 
which  it  shall  not  be  necessary  as  a  means  of  adequate  subsistence. 

There  is  nothing  in  these  provisions  of  this  act  which  indicates  the 
necessity  of  more  than  once  establishing  the  question  of  the  obligation 
for  support.  The  very  wording  of  the  act  itself  excludes  the  possi- 
bilit^'  of  either  the  father,  mother,  or  minor  children  having  adequate 
means  of  support  to  the  exclusion  of  the  others,  and  no  such  case 
could  arise  unless,  possibl}^  in  the  ease  of  a  minor  who  might 
have  some  property  interests  of  its  own,  and  in  the  event  that  the 
parents  were  divorced.  The  husband  is  "  legally  bound  to  aid  "  in 
the  support  of  his  wife;  the  wife,  where  she  has  independent  means^ 
is  likewise  "  legally  bound  to  aid"  in  the  support  of  the  husband;  and 
both  in  turn  are  obligated  to  support  their  minor  children.  Under 
ordinary  circumstances,  therefore,  such  as  are  found  in  this  case,  the 
dependence  of  one  is  proof  of  the  dependence  of  all,  and  a  recognition 
of  the  dependence  of  one  by  the  soldier,  whether  the  recognition  be 
an  actual  fact  or  whether  it  be  a  conclusion  of  law,  is  the  recognition 
of  the  dependence  of  all.  There  is  nothing  in  the  wording  of  the  act 
which  indicates  that  it  was  intended  that,  as  each  of  those  who  were 
entitled  succeeded  to  the  right,  they  should  be  required  to  make  the 
same  preliminary  proof  as  was  required  in  the  original  claim.  The 
act  prescribes  the  manner  in  which  the  rights  of  the  claimant  shall  be 
established,  and  in  that  part  relating  to  the  succession  provides,  "  in 
any  case  said  peraon  shall  have  left  father  and  mother  who  are  depend- 
ent on  him  "  when  by  death  or  operation  of  law  they  are  no  longer 
at)le  or  entitled  to  take  "  the  dependent  brothers  and  sisters  under  six- 
teen years  of  age  shall  jointl}'  become  entitled."  Thus,  it  having  once 
been  determined  that  the  mother  or  father,  as  the  case  may  be,  was 
dependent  on  the  son  for  support,  within  the  meaning  of  this  act,  and 
the  proof  further  showing  that  the  minors  had  no  independent  source 
of  income,  their  dependence  followed  as  a  matter  of  necessary  conse- 
quence; and  when  they  became  entitled  by  the  death  of  their  parents, 
or  by  the  death  of  the  father  and  the  remarriage  of  the  mother,  they 
succeeded  to  the  mother's  or  father's  right,  as  the  case  may  be,  upon 
application  and  proof  of  relationship,  and  such  other  proof  as  may  be 
required  to  negative  the  last  proviso  of  section  4707. 

In  the  case  under  consideration,  the  evidence  clearly  establishes  that 
since  the  death  of  the  soldier  the  claimant  has  been  dependent  on  the 
charity  of  those  not  legally  bound  for  her  supprt,  or  during  the  latter 
part  of  that  period  has  by  her  own  labor  earned  a  support.  It  does 
not  appear  that  the  mother,  since  her  remarriage,  has  contributed  to 
the  child's  support;  nor  does  the  evidence  indicate  that  she  was  finan- 
cially able  to  do  so.     The  Bureau,  therefore,  erred  in  requiring  of 
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claimant  any  proof  other  than  that  she  was  without  adequate  means  of 
i?upport,  independent  of  charitable  contributions  and  her  own  exer- 
tions; that  she  stood  in  a  pensionable  relationship  to  the  soldier,  and 
that  her  father  was  dead  and  her  mother  was  remarried. 

The  action  complained  of  is,  therefore,  reversed,  and  the  papers  are 
returned  for  action  in  conformity  with  this  opinion. 


DECL.ARATION— ACT  JUNE  87,  1890-MINORS— COMMENCEMENT. 

Martha  Apgar  (widow). 

The  title  of  minors  to  pension  under  the  act  of  June  27,  1890,  is  distinct  and  separate 
from  that  of  the  widow,  although  secondary  to  the  same.  It  is  therefore  held 
that  a  widow's  declaration,  when  she  has  failed  to  prove  title,  will  not  be  consid- 
ered as  the  declaration  of  the  minors,  and  the  minor*8  claim  will  not  be  adjudi- 
cated until  an  application  in  his  or  her  own  right  has  been  filed. 

Assistant  Secretary  M.  W,   Miller  to  the  Comiivissioner  of  Pensions^ 

June  27,  1903. 

June  2,  1896,  Martha  Apgar,  the  widow  of  Charles  Apgar,  formerly 
of  Company  E,  Thirty-fourth  Indiana  Volunteer  Infantry,  applied  for 
pension  for  herself  and  the  soldier's  minor  child,  under  the  act  of  June 
27, 1890:  Claim  No.  634902.  Her  claim  was  rejected  October  31  of  the 
same  year,  as  the  application  disclosed  that  the  claimant  was  not  mar- 
ried to  the  soldier  until  after  the  passage  of  that  act. 

December  18,  1901,  the  attorney  in  the  original  claim  sent  the  fol- 
lowing communication  to  the  Bureau: 

About  June  1,  1896,  application  for  widow's  pension  was  filed.  The  application 
contained  an  averment  that  Grace  Apgar,  a  child  by  soldier's  former  marriage,  was 
fiurvi\ing  and  under  16  years,  having  been  born  November  25,  1882.  The  widow 
had  jio  title  because  married  subsequent  to  June  27,  1890. 

I  now  ask  that  the  application  be  considered  in  behalf  of  the  then  minor  child 
Grace,  and  that  her  claim  be  considered  under    *    *    *. 

This  request  was  denied  by  the  Bureau  on  January  13,  1902,  and  on 
February  20  following  an  appeal. was  taken  from  this  refusal.  It  is 
contended  in  the  appeal  that  the  declaration  was  made  on  behalf  of  the 
widow  and  child,  and  that,  as  the  widow  had  no  title,  it  should  be 
considered  as  a  valid  declaration  of  the  minor. 

It  has  been  held  by  the  Department  that  where  there  is  no  widow, 
or  where  the  widow  has  no  pensionable  status,  minor  children  are 
pensionable  under  the  act  of  June  27,  1890.  This  is  in  no  way  depend- 
ent on  any  right  or  title  of  the  widow,  but  is  dependent  on  her  lack 
of  title,  and,  in  its  absence,  the  minor's  title  is  a  separate  and  inde- 
pendent right  to  which  the  widow  is  an  entire  stranger.  See  cases  of 
the  minors  of  James  Still  (12  P.  D.,  25)  minors  of  Allen  B.  Pierson, 
and  James  R.  Graves  (13  P.  D.,  148,  151). 
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The  extra  compensation  accruing  to  the  widow  for  the  care  and 
maintenance  of  minor  children  is  in  no  sense  a  right  derived  from  the 
same  grant  as  the  minor's  title,  but  is  merely  a  superior  right,  based 
upon  a  diflFerent  principle,*  and  is  granted  in  a  separate  clause  of  the 
act  of  June  27,  1890.  An  application  made  by  the  widow,  although  in 
one  sense  an  application  made  in  behalf  of  the  minor,  is  in  fact  an 
application  for  her  sole  benefit  and  is  dependent  entirely  upon  her 
title,  a  title  distinct  and  separate  from  that  of  the  minor's. 

The  averments  in  a  widow's  and  minor's  declaration  would  necessa- 
rily be  different,  as  the  claims  are  based  on  an  entirely  different  state 
of  facts.  Much  of  the  proof  required  in  either  claim  would  be  imma- 
terial in  the  other.  In  fact,  they  are  in  all  respects  separate  and  dis- 
tinct rights,  and  should  be  prosecuted  as  such. 

In  the  case  of  John  C.  Mohrstadt  (8  P.  D.,  413)  it  was  held: 

AVhile  claimants  are  not  held  to  strict  rules  of  pleading,  yet  a  good  declaration  in 
a  pension  claim  should,  the  same  as  a  common-law  declaration,  include  all  allega- 
tions necessary  under  the  law  under  which  the  right  is  claimed  that  constitute  the 
basis  of  right  under  which  the  claim  rests;  consequently  a  specific  pleading  (declara- 
tion) for  pension  under  the  act  of  June  27,  1890,  which  sets  forth  only  those  allega- 
tions necessary  under  that  law,  is  not  applicable  to,  neither  is  it  entitled  to,  consid- 
eration as  a  declaration  under  the  general  law. 

The  same  reasoning  upon  which  the  above  conclusion  was  reached 
precludes  the  consideration  of  the  widow's  declaration  as  the  declara- 
tion of  the  minor  child. 

The  action  of  the  Bureau  refusing  to  consider  the  widow's  declara- 
tion as  a  declaration  of  the  minor  is  affirmed. 


practictc— special.  examixatiox-divisiox  of  pension. 
Hyatt  v.  Hyatt. 

Where,  after  a  spebial  exanaination,  directed  by  this  Department,  after  appeal,  a 
claim  for  division  of  pension  under  the  act  of  March  3,  1899,  has  been  decided 
by  the  Department,  the  decision  will  be  deemed  final  to  the  extent  that,  in  the 
absence  of  fraud  or  mistake,  it  will  not  be  reopened  or  modified  without  the 
express  direction  of  the  Secretary  of  the  Interior. 

The  Bureau  action,  in  declining  to  recommend  a  reopening  of  this  case,  and  holding 
that  there  was  no  reason  to  believe  that  the  special  examination  was  partial  or 
prejudicial  to  the  interest  of  claimant,  and  that  further  action  by  the  Bureau 
was  not  deemed  necessary  or  desirable,  is  affirmed. 

AsHiHtaiit  Secretary  M.   W,   Miller  to  the  Conimmioner  of  Peiisionfi. 

June  30,  1903, 

This  is  an  appeal  from  the  Bureau  action  of  October  6,  1902,  refus- 
ing to  recommend  a  reopening  of  the  claim  of  Martha  A.  H^^att  r. 
Frederick  W.  Hyatt,  certificate  Mo.  28218S,  and  holding  that  there 
was  no  reason  to  believe  that  the  special  examination  had  in  the  claim 
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was  partial  or  prejudicial  to  the  interest  of  claimant;  that  the  elements 
of  legal  desertion  were  absent,  and  that  further  action  b}"  the  Bureau 
was  not  deemed  necessary'  or  desirable. 

From  this  action  claimant  appealed  May  21,  1903,  contending  that: 

The  Pension  Office  erred  in  refusing  to  consider  additional  testimony  filed  by 
appellant,  showing  the  crossly  partial  and  prejudicial  and  insulting  action  of  the 
special  examiner  who  took  testimony  in  the  claim,  and  his  refusing  to  examine  cer- 
tain witnesses  in  appellant's  behalf  and  at  her  request.  (See  additional  evidence 
filed.) 

Because  this  rejection  is  contrary  to  the  law  and  facta  in  this  claim;  because  the 
rejection  is  based  on  the  prejudicial  report  of  the  special  examiner  who  took  the 
testimony;  because  the  special  examiner  did  not  give  appellant  a  fair  and  impartial 
hearing,  but  was  partial  to  appellee  and  his  witnesses,  and  rude  and  ungentlemanly 
to  appellant  and  her  witnesses,  and  threatened  her  by  assault  and  otherwise,  greatly 
to  her  prejudice,  and  frightened  her  by  physical  assault  and  threatening  words  and 
manner,  whereby  she  was  wronged  and  aggrieved,  and  of  which  she  complains.  (See 
testimony  filed. )  Because  she  was  prejudiced  by  said  examiner  refusing  to  take  testi- 
mony in  her  behalf,  from  witnesses  produced  and  offered,  and  of  other  persons 
whose  names  and  address  were  tendered  to  him,  whereby  she  was  wronged;  because 
the  rejection  was  and  is  a  serious  error  and  contrarj'  to  law  and  the  facts,  which  she 
has  shown  and  can  show,  if  permitted  so  to  do. 

This  ease  was  before  the  Department  on  appeal  and  considered  in 
part,  November  19,  1901,  when,  in  view  of  the  irreconcilable  conflict 
and  unsatisfactory  character  of  the  testimony ;  the  fact  that  two  of 
claimant's  witnesses  had  repudiated  the  material  portion  of  their  testi- 
mon}^  and  that  some  of  claimant's  witnesses  had  executed  their  affida- 
vits before  her  attorney,  he  drafting  the  affidavits,  and  also  acting  in 
the  capacity  of  notary  public  in  administering  the  oath  to  affiants,  the 
papers  were  returned  to  the  Bureau  for  special  examination. 

The  Department,  after  discussing  the  testimony  and  the  issue  pre- 
sented, directed  that  notice  of  the  special  examination  should  be  given 
both  claimant  and  pensioner,  and  an  opportunity  be  afforded  them  to 
be  present  in  person  or  by  attorney,  to  introduce  additional  testimony 
if  desired,  and  to  cross-examine  each  other  and  their  witnesses. 

The  Department  also  directed  that  duplicate  copies  of  said  depart- 
mental order  of  November  19,  1901,  be  forwarded  to  claimant  and 
pensioner,  or  their  attorneys,  and  that  the  case  be  made  special,  and 
promptly  readjudicated  and  reported. 

The  case  was  accordingly  speciall}'  examined  at  Clarence,  Shelby 
County,  Mo.,  where  claimant  resided,  the  examination  conmiencing 
December  21,  1901,  and  continuing  until  December  30,  1901.  Both 
parties  were  present  and  claimant  was  also  represented  by  her  attorney. 
Both  parties  expressed  themselves  satisfied  with  the  manner  in  which 
the  examination  was  conducted.  Claimant,  in  answer  to  the  following 
interrogatories,  replied  as  follows: 

Q.  (By  examiner.)  Have  you  any  complaint  to  make  against  me  as  to  the  conduct, 
manner,  or  fairness  of  the  examination  of  your  claim?  If  so,  please  state  specifically 
what  it  is. — A.  I  have  no  complaint  to  make  against  anyone. 
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Q.  Do  you  desire  to  introduce  any  more  testimony  before  me? — A.  No,  sir. 
Q.  Please  give  the  names  of  all  witnesses  that  you  desire  examined  elsewhere. — A. 
I  do  not  believe  that  I  have  any  other  witnesses  except  those  that  have  filed  affidavitj^. 

The  report  of  the  special  examiner  appears  to  be  fair,  impartial,  and 
unbiased.  That  he  was  compelled  to  restrain  claimant  in  her  inter- 
ference with  witnesses  during  the  examination,  and  to  rule  out  the 
testimony  of  some  witnesses  as  immaterial  and  irrelevant  is  very 
probable,  but  no  exception  was  taken  at  the  examination  by  claimant 
and  her  witnesses,  and  it  does  not  appear  that  the  special  examiner, 
who  appears  to  be  an  experienced  lawyer,  exceeded  his  authority  in 
this  regard. 

He  reported  that  claimant's  reputation  for  truth  and  veracity  is  good, 
and  closed  his  report  by  recommending,  subject  to  the  approval  of  the 
chief  of  the  law  division,  the  special  examination  of  several  other 
witnesses. 

The  papers  in  the  case,  including  the  testimony  taken  on  special 
examination,  were  returned  to  this  Department,  and  the  evidence  was 
all  carefully  considered  by  Assistant  Secretary  F.  L.  Campbell,  March 
18,  1902,  who  held  that  it  failed  to  show  that  pensioner  deserted 
claimant  within  the  meaning  of  the  act  of  March  3,  1899.  A  copy  of 
this  decision  was  forwarded  to  claimant  by  the  Bureau,  March  24, 1902. 

No  objection  wvls  made  by  claimant  or  her  attorney  to  the  special 
examination  up  to  this  time,  nor  until  June  23,  1902,  when  she  filed 
her  allegation  charging  the  special  examiner  with  an  assault  upon  her 
and  conduct  prejudicial  to  her  claim,  and  alleging  that  her  attorney 
interfered  to  prevent  the  examiner  striking  her.  Her  allegation  was 
unsupported  by  an  affidavit  or  allegation  by  her  attorney,  but  she 
accompanied  her  allegation  by  an  affidavit  of  a  witness  who  makes  no 
reference  to  the  special  examination  or  the  examiner. 

On  August  29, 1902,  claimant  filed  her  affidavit  in  which  she  alleged: 
That  said  examiner  seemed  to  be,  and  she  verily  believed  he  was, 
wholly  prejudiced  against  her  interest  and  herself;  the  he  apparently, 
and  she  verily  believed  did,  intentionally  intend  to  intimidate  her  and 
her  witnesses;  that  he  personally  charged  her  with  being  jealous  of 
the  soldier,  scolding  him  and  driving  him  away  from  home,  saying 
that  the  trouble  between  claimant  and  soldier  was  all  brought 
about  by  claimant,  and  that  soldier  was  wholly  innocent;  that  during 
the  taking  of  the  testimony  of  one  witness  for  claimant  she  suggested 
a  question  to  be  asked,  whereupon  the  special  examiner,  without  any 
cause  or  provocation,  committed  an  assault  upon  her  by  jumping  up 
from  his  writing  table,  advancing  toward  her  with  both  hands  raised, 
and  his  fists  closed,  and  threatening  to  do  her  bodily  harm,  saying  to 
her:  ''You  shut  right  up;  if  you  say  another  word  FU  throw  you 
right  out  of  here;"  that  these  words  were  used  in  a  loud  and  angry 
voice  and  in  a  threatening  manner,  which  frightened  her  very  much; 
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that  when  persons  were  testifying  in  her  behalf  the  examiner  attempted 
to  intimidate  them  by  telling  them  that  the}^  had  better  be  very  careful 
how  they  testified  to  a  man's  character  or  reputation,  saying  that  they 
ought  to  know  what  a  man's  reputation  is,  lest  they  might  be  prose- 
cuted. She  further  testified  that  the  special  examiner  asked  her  if  she. 
had  any  objection  to  the  examination,  and  said:  "If  you  object  to  the 
examination,  that  will  fix  everything,  for  you  won't  get  any  pension;" 
that  she  wanted  to  object,  but  that  the  examiner  actually  made  her 
believe  she  would  lose  her  case  if  she  did  so,  and  by  his  expressions 
intimidated  her. 

She  subsequently  filed  the  affidavits  of  several  witnesses  who  testi- 
fied in  her  behalf  before  the  special  examiner,  and  who  expressed  the 
opinion  that  the  examiner  was  biased  and  prejudiced  against  claimant. 
She  also  filed  several  affidavits  as  to  her  husband's  immoral  and  intem- 
perate habits  long  prior  to  their  separation  in  1891,  and  that  her  repu- 
tation as  "  a  mild,  pleasant,  and  good-natured  lady,"  was  excellent; 
that  she  was  not  possessed  of  an  "  ungovernable  temper,"  was  not  a 
"common  scold,"  and  not  insanely  jealous  of  her  husband,  but  was  a 
kind  and  affectionate  wife. 

These  affidavits,  aside  from  those  which  charge  the  special  examiner 
with  bias  and  prejudice  against  claimant,  are  cumulative,  merely,  and 
mainly  a  reiteration  of  former  testimony. 

After  carefully  considering  the  testimony  filed  by  claimant  to  reopen 
her  said  claim  for  one-half  her  husband's  pension  under  the  act  of 
March  3,  1899,  the  Department  is  of  the  opinion  that  the  Bureau  action 
appealed  from  was  justified. 

In  cases  under  the  act  of  March  3,  1899,  there  is  manifest  reason 
why  they  should  not  be  delayed  in  prosecution  or  adjudication.  Care 
is  observed  in  protecting  the  rights  of  both  claimant  and  pensioner, 
and  that  neither  be  permitted  by  dilatory  or  other  vexatious  methods 
to  defeat  the  legal  right  of  the  other.  Both  are  allowed  ample  oppor- 
tunity, under  the  rules,  to  establish  their  rights  under  the  law.  Both 
are  allowed  their  "  day  in  court."  These  claims  being  in  the  nature 
of  a  suit  at  law,  and  being  between  opposing  parties,  the  i-ules  as  to 
notice  are  carefully  observed.  When,  therefore,  the  case  has  been 
decided  by  the  Department  on  appeal  from  the  Bureau  action,  the 
decision  should  be  final  as  to  the  rights  of  the  party.  So  long  as  an 
application  under  said  act,  or  an  appeal  is  pending,  it  operates  to 
suspend  one-half  of  a  pension  which  has  been  allowed  and  granted  to 
the  pensioner.  If  the  unsuccessful  party  is  allowed,  by  filing  supple- 
mental testimony,  notices  to  reopen  the  claim,  appeals  from  the 
Bureau  action  thereon,  and  notices  for  reconsideration  of  departmental 
decision,  it  would  result  in  witholding  payment  of  one-half  of  a  granted 
pension  indefinitely  and  probably  during  the  life  of  the  claimant  or 
pensioner. 
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Under  present  practice  a  claimant  is  required  to  support  her  appli- 
cation with  evidence  sufficient  to  establish  a  prima  facie  case.  Pen- 
sioner is  notified  of  the  claim  made  and  required  to  file  his  answer  and 
defense  within  thirty  days.  Claimant  is  required  to  file  her  rebuttal 
evidence  within  thirty  days,  whereupon  the  case  is  adjudicated  by  the 
Bureau  and  both  parties  are,  under  Rule  16  of  Practice,  notified  of 
the  action  taken  and  are  allowed  thirty  days  from  the  receipt  of  said 
notice  in  which  to  appeal. 

Rule  17  of  Practice  requires  that  the  appeal,  when  filed,  must  spe- 
cifically indicate  the  error  of  law  or  fact  complained  of,  and  the 
grounds  relied  upon  for  reversing  the  Bureau  action,  and  must  be 
accompanied  by  due  proof  of  service  of  a  copy  of  the  appeal  upon  the 
appellee  or  his  or  her  attorney. 

Under  Rule  18  of  Practice  the  appellee  is  allowed  thirty  days  from 
the  date  of  filing  the  appeal,  in  which  to  file  an  answer,  brief,  or 
argument,  in  opposition  to  the  appeal,  or  in  support  of  the  Bureau 
action.  Upon  the  expiration  of  said  thirty  da^'s,  or  sooner  if  answer 
be  sooner  filed,  the  appeal  is  ready  for  consideration  and  is  as  promptly 
considered  as  the  condition  of  the  appeal  docket  in  this  class  of  appeals 
will  permit.  Upon  the  decision  being  rendered  by  the  Department, 
on  appeal,  it  is  returned  with  two  copies  thereof,  with  the  other  papers 
in  the  case,  to  the  Bureau,  which  transmits  to  the  parties  copies  of  the 
departmental  decision. 

Paragraph  14  of  Bureau  order  No.  69,  of  May  20^  1903,  amending 
the  original  order  of  May  21,  1902,  provides  that: 

As  promptness  in  the  adjudication  of  claims  filed  under  the  act  of  March  3,  1899, 
is  imperative,  to  avoid  vexatious  charges  against  the  one  or  the  other,  both  the 
claimant  and  the  pensioner  will  be  required  to  answer  calls  made  for  evidence 
promptly. 

Paragraph  16  in  said  order  69  provides  that: 

Upon  the  filing  of  anrappeal,  in  accordance  with  the  rules  of  the  Department,  pay- 
ment will  be  still  suspended,  pending  the  decision  of  the  Department  upon  the 
appeal,  as  required  by  Rule  16  of  Practice. 

Pamgraph  10  of  said  order  69  provides  that: 

The  filing  of  an  application  or  declaration  by  a  claimant,  under  the  act  of  March  3, 
1899,  like  an  appeal  by  claimant  or  pensioner,  shall  serve  the  same  purpose  as  a  writ 
of  supersedeas,  or  other  similar  writ,  and  shall  stay  further  Bureau  proceedings,  so 
far  as  they  involve  further  payment  of  one-half  the  pension  in  controverey,  pending 
the  adjudication  of  the  claim  by  the  Commissioner  of  Pensions. 

These  paragraphs  from  said  Bureau  order  No.  69,  and  the  Rules  of 
Practice  of  this  Department  applicable  to  cases  under  the  act  of  March 
3,  1899,  indicate  the  care  observed  by  the  Bureau  and  this  Department 
regarding  the  rights  of  parties  in  an  orderly,  expeditious,  adjudica- 
tion and  determination  of  claims  under  said  act. 

In  contested  cases  under  said  act,  where  an  issue  of  fact  is  joined 
between  the  claimant  and  pensionei',  the  determination  by  the  Bureau 
of  said  issue  should  be  final,  and  conclusively  settle  the-questictfis  dis- 
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cussed,  and  prevent  the  parties  from  .su})sequent  prosecution  of  a  claim 
founded  on  the  same  facts.  To  such  cases  the  doctrine  of  res  judicatBB 
and  estoppel  should  appl}'. 

In  the  present  case  no  error  or  mistake  in  the  former  departmental 
decision  of  March  18, 1902,  is  pointed  out  or  in  an}'  manner  indicated. 

When,  therefore,  after  a  special  examination,  directed  by  this 
Department,  after  appeal,  a  claim  for  division  of  pension  under  the 
act  of  March  3,  1899,  has  been  decided  by  the  Department,  the  deci- 
sion will  be  deemed  final  to  the  extent  that,  in  the  absence  of  fraud  or 
mistake,  it  will  not  be  reopened  or  modified  without  the  express 
direction  of  the  Secretary  of  the  Interior. 

The  Bureau  action  in  this  case,  declining  to  reconnnend  a  reopening 
of  the  claim,  and  holding  that  there  was  no  reason  to  believe  that  the 
special  examination  was  partial  or  prejudicial  to  the  interest  of  claim- 
ant, and  that  further  action  by  the  Bureau  was  not  deemed  necessary 
or  desirable,  appears  to  have  been  fully  justified,  and  said  action  is 
accordingly  affirmed. 


service— acts  jirn^e  87,  1908,  and  .tul.t  87,  isss-indiax  wars- 
limitations. 

Lewis  Lawley. 

The  act  of  June  27,  1902,  extending  the  provisions,  limitations,  and  benefits  of  the 
act  of  July  27,  1892,  does  not  limit  its  benefits  to  those  who  served  and  were  dis- 
charged under  the  immediate  military  authority  of  the  United  States  only;  but 
to  those  who  served  and  were  discharged  under  State,  Territorial,  or  provisional 
authority  as  well. 

Assistant  Sea^etary  M.   IF.  Millet*  to  the  Commissioner  of  Pensions^ 

Jum  SO,  1903. 

Lewis  Lawley,  of  Capt.  S.  C.  Achilles'  Company  D,  Second  Washing 
ton  TeiTitory  Mounted  Volunteer  Infantry,  filed^  a  claim.  No.  6382, 
August  25,  1902,  for  pension  under  the  act  of  June  27,  1902.  The 
claim  was  rejected  March  5,  1903,  on  the  ground  that  the  claimant, 
not  having  been  mustered  into  the  service  of  the  United  States,  nor 
paid  for  his  service  by  the  United  States,  has  no  pensionable  status 
under  said  act. 

In  an  appeal  filed  May  4,  1903,  b^^  Hon.  Malcolm  A.  Moody,  House 
of  Representatives,  it  is  contended  that: 

The  act  of  July  27,  1892,  did  not  require  proof  that  the  survivors  of  the  Indian 
wars  from  1832  to  1842  were  mustered  into  the  service  of  the  United  States,  or  were 
paid  by  the  United  States.  The  act  of  June  27,  1902,  merely  extends  the  provisions 
of  the  act  of  July  27,  1892,  so  as  to  include  the  survivors  of  all  Indian  wars  from  1817 
to  1858,  hence  claims  under  this  act  should  be  adjudicated  on  the  same  proof  and  in 
the  same  manner  as  those  under  the  original  act.  Under  the  Commissioner's  ruling 
but  few  of  this  class  of  claims  can  be  allowed,  for  the  reason  that  none  of  these  men, 
except  the  regulars,  were  mustered  into  the  service  of  tlie  United  Stoics,  and  but  few  of 
them  have  been  paid  by  the  United  States.    These  men  were  never  in  the  service  of 
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the  United  States,  but  were  enlisted  as  volunteers,  militia,  or  home  guards,  under 
authority  given  by  the  several  Territories,  and  the  last  act  states  explicitly  that  the 
provisions  of  the  prior  act  are  extended  to  include  militia  and  volunteers  who  served 
for  thirty  days  or  more,  and  were  honorably  discharged  under  the  United  Stat€8 
military.  State,  Territorial,  or  provisional  authorities,  ete. 

Now,  this  is  the  law,  but  the  Honorable  Commissioner  of  Pensions  holds  that  these 
claims  can  not  be  allowed  on  the  proof  of  service  alone,  but  that  it  must  be  shown 
that  the  claimant  was  mustered  into  the  service  of  the  United  States,  or  was  paid  by  the 
United  States. 

I  claim  that  the  third  clause  of  the  act  is  of  no  force,  for  it  provides  'Hhat  where 
there  is  no  record  of  enlistment  or  muster  into  the  service  of  the  United  Stales  in  any 
wars  mentioned  in  this  act,  the  record  of  pay  by  the  United  States  shall  be  accepted 
as  full  and  satisfactory  proof  of  such  enlistment  and  service." 

According  to  this  clause  one  would  infer  that  volunteers  were  mustered  into  the 
service  of  the  United  States — which  is  not  a  fact — and,  in  order  to  establish  a  claim 
for  pension,  must  prove  that  they  were  mustered  in — something  impossible  for  them 
to  do;  hence  the  clause  is  of  no  force  or  effect,  for  it  conflicts  with  both  the  original 
and  supplemental  acts,  and  if  enforced  will  deprive  the  claimants  of  the  benefits  and 
rights  that  the  framers  of  the  law  undertook  to  give  them. 

Upon  consideration  by  the  Department  the  papers  in  the  case  were 
returned  to  the  Bureau  for  a  further  report  from  the  Auditor  for  the 
War  Department  relative  to  the  service  rendered  by  this  claimant,  and 
the  following  report  is  now  before  the  Department  for  considei-ation: 

The  Honorable  the  Commissioner  of  Pensions. 

Sir:  Replying  to  your  letter  of  the  15th  instant,  in  pension  claim  No.  6382  of  Lewis 
Lawley,  Company  D,  Second  Washington  Territory  Volunteers,  Indian  wars,  request- 
ing a  further  search  be  made  and  an  additional  report  furnished,  showing  all  that 
may  be  found  touching  the  pay  and  service  of  the  soldier,  I  have  the  honor  to  inform 
you  that  the  records  of  this  office  show  that  there  was  found  by  the  commissioners 
pay  as  follows: 

Pay  for  service  from  March  17  to  September  1, 1856, 168  days,  at  $2  per  day.  $336. 00 
Pay  for  use  and  risk  of  horse,  168  days,  $2  per  day 336.00 

672.00 
Stoppage 30.00 

Balance  due 642.00 

That  the  Third  Auditor  found  there  was  due  the  soldier  as  follows: 

Pay $87  18 

Use  and  risk  of  horse 67.00 

154.38 
Stoppage 20.00 

Balance  due 134.38 

which  amounts  last  above  given  appear  to  have  been  revised  by  that  office  subse- 
quently, as  follows: 

Pay $120.18 

Use  and  risk  of  horse 67.20 

187.38 
Stoppage 20.00 

Amount  due 167.38 
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The  muster  and  pay  roll  of  Captain  Achilles*  Company  I),  Second  Washington  Ter- 
ritory Volunteers,  furnishes  the  following  information  relative  to  the  alx)ve-named 
soldier: 

Age  22;  enrolled  March  17, 1855,  at  Vancouver,  by  Captain  Achilles;  horse  valued 
at  $138;  equipments  $3;  discharged  September  1, 1856;  period  of  service  one  hundred 
and  sixty-eight  days;  equipments,  arms,  etc.,  received  from  Territory  during 
service,  $30. 

This  roll  is  headed  "Muster  and  pay  roll  of  lieut.  Commanding  Jeptha  S.  Powell, 
Company  D,  Second  Regiment  Washington  Territory  Mounted  Volunteers,  called 
into  the  service  of  the  Territory  by  proclamation  of  Governor  1. 1.  Stevens,  dated  23d 
January,  1856,  from  the  11th  day  of  February,  1856,  to  the  Ist  day  of  September,  1856." 

The  following  certificates  also  appear  at  the  foot  of  this  roll: 

**I  certify  on  honor  that  I  have  carefully  examined  this  muster  roll,  and  that  I 
have  mustered  out  of  the  service  of  the  Territory  of  Washington  the  above-named 
company  of  volunteers.  Dated  Vancouver,  Washington  T.,  this  1st  day  of  Septem- 
ber, 1856. 

"M.  B.  Millard,  Mugtering  Officer.'' 

The  muster  roll  accompanying  the  muster  and  pay  roll  furnish  the  following 
information  relative  to  said  soldier: 

*' Age;  bom,  Alabama;  height,  5  feet  9;  complexion,  fair;  hair,  black;  eyes,  hazel; 
residence,  Washington,  T. ;  enrolled  as  above  for  six  months;  furnished  his  own  horse 
and  equipments." 

The  following  certificates  appear  on  this  roll: 

**I  certify  on  honor  that  this  muster  roll  is  made  out  in  the  manner  required  by 
the  printed  notes;  that  it  exhibits  the  true  state  of  First  Lieutenant  Commanding 
Jeptha  S.  Powell's  company  (D),  of  the  regiment  Washington  Territory  Volunteers, 
for  the  period  herein  mentioned;  that  the  remarks  set  opposite  each  ofiScer  and  sol- 
dier are  accurate  and  just;  and  that  the  'Recapitulation'  exhibits  in  every  particu- 
lar the  true  state  of  the  company  as  required  by  the  regulations,  rules,  and  Articles 
of  War. 

"Lieut.  J.  S.  Powell, 

^^ Commanding  the  Company,'' 

"I  certify  on  honor  that  I  have  carefully  examined  this  muster  roll  and  that  I 
have  mustered  out  of  the  service  of  the  Territory  of  Washington  the  above-named 
company  of  volunteers. 

"M.  D.  Millard, 
** Inspecting  and  Mugtering  Officer," 

Upon  the  question  relative  to  soldier  having  been  properly  enlisted  and  mustered 
into  the  military  service,  and  discharged  therefrom,  under  authority  of  either  the 
United  States  or  the  Territory  of  Washington,  you  are  informed  that  the  records  of 
this  ofiSce  show  exactly  the  same  conditions  of  enrollment  and  muster  (as  given 
above)  as  exists  in  the  cases  of  all  of  the  other  soldiers  from  Washington  or  Oregon 
Territories  serving  in  the  Oregon  Indian  war  of  1855-56.  , 

Since  the  report  from  this  oflice  of  February  13,  1903,  was  made  a  claim  has  been 
filed  by  the  above-named  soldier  (post-oflBce  address),  The  Dalles,  Wasco  County, 
Oreg.),  for  arrears  of  pay,  etc.,  which,  having  been  examined,  was,  on  June  1,  1903, 
allowed  by  Treasury  certificate  No.  369761  (C.  I.,  No.  187290),  for  items  as  follows: 

Pay  from  May  17,  1856,  to  September  1,  1856,  5  months  and  15  days $66.00 

Use  and  risk  of  horse,  same  period 67.60 

Clothing  pay,  same  time 21.23 

154.83 
Stop  for  clothing  drawn  (two-thirds  of  $30) 20.00 

Balance  allowed 134.83 
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There  is  no  appropriation  for  the  payment  of  this  claim.  It  will  be  reported  to 
Congress  as  early  as  practicable,  and  paid  when  funds  for  the  purpose  become 
available. 

While  it  appears  that  the  pay,  etc.,  was  computed  by  the  Commissioners  at  the  rate 
of  $2  per  day,  as  matter  of  fact  pay  was  allowed  by  the  Third  Auditor  and  this 
Bureau  at  the  rates  received  by  soldiers  of  the  Regular  Army  as  of  the  gra<le  and 
date  of  service. 

The  act  of  June  27,  1902,  extending  the  provisions,  limitations,  and 
benefits  of  the  act  of  July  27,  1892,  reads  as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled^  That  the  provisions,  limitations,  and  benefits  of  the  act  entitled 
**An  act  granting  pensions  to  survivors  of  the  Indian  wars  of  eighteen  hundred  and 
thirty-two  to  eighteen  hundred  and  forty-two,  inclusive,  know^n  as  the  Black  Hawk 
war.  Creek  war,  Cherokee  disturbances,  and  the  Seminole  war,"  approved  July 
twenty-seventh,  eighteen  hundred  and  ninety-two,  be,  and  the  same  are  hereby, 
extended,  from  the  date  of  the  passage  of  the  act,  to  the  surviving  officers  and 
enlisted  men,  including  marines,  militia,  and  volunteers  of  the  military  and  naval 
service  of  the  United  States  who  served  for  thirty  days  or  more  and  were  honorably 
discharged  under  the  United  States  militar}-,  State,  Territorial,  or  provisional 
authorities  in  the  Florida  and  Georgia  Seminole  Indian  war  of  eighteen  hundred  and 
seventeen  and  eighteen  hundred  and  eighteen;  the  Fevre  River  Indian  war  of 
Illinois  of  eighteen  hundred  and  twenty-seven;  the  Sac  and  Fox  Indian  war  of 
eighteen  hundred  and  thirty-one;  the  Sabine  Indian  disturbances  of  eighteen  hun- 
dred and  thirty -six  and  eighteen  hundred  and  thirty-seven;  the  Cayuse  Indian  war 
of  eighteen  hundred  and  forty-seven  and  eighteen  hundred  and  forty-eight,  on  the 
Pacific  coast;  the  Florida  wars  with  the  Seminole  Indians,  from  eighteen  hundred 
and  forty-two  to  eighteen  hundred  and  fifty-eight,  inclusive;  the  Texas  and  New 
Mexico  Indian  war  of  eighteen  hundred  and  forty-nine  to  eighteen  hundred  and 
fifty-six;  the  California  Indian  disturbances  of  eighteen  hundred  and  fifty-one  and 
eighteen  hundred  and  fifty-two;  the  Utah  Indian  disturbances  of  eighteen  hundred 
and  fifty  to  eighteen  hundred  and  fifty-three,  inclusive,  and  the  Oregon  and  Wash- 
ington Territory  Indian  wars  from  eighteen  hundred  and  fifty-one  to  eighteen  hun- 
dred and  fifty-six,  inclusive;  and  also  to  include  the  surviving  widows  of  such  officers 
and  enlisted  men:  Provided,  That  such  widows  have  not  remarried:  And  jtrovided 
furtheTy  That  where  there  is  no  record  of  enlistment  or  muster  into  the  service  of  the 
United  States  in  any  of  the  wars  mentioned  in  this  act  the  records  of  pay  by  the 
United  States  shall  be  accepted  as  full  and  satisfactory  proof  of  such  enlistment  and 
service. 

It  will  be  observed  that  the  act  of  June  27,  1902,  extends  the  provi- 
sions of  the  act  of  July  27,  1892,  so  as  to  include  those  persons — 

who  served  for  thirty  days  or.  more  and  were  honorably  discharged  under  the 
United  States  military,  State,  Territorial,  or  jirovisional  authority  in  *  *  *  the 
Oregon  and  Washington  Territory  Indian  wars  from  eighteen  hundre<l  and  fifty-one 
to  eighteen  hundred  and  fifty-six,  inclusive. 

It  must  be  clear  to  the  most  casual  observer  that  if  this  act  means 
anything  it  means  that  the  Congress  intended  to  provide  pension  for 
the  very  class  of  persons  who  rendered  the  service  that  this  claimant 
did.  The  act  does  not  limit  its  provisions  to  those  who  served  and 
were  discharged  under  the  immediate  military  authority  of  the  United 
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States  only,  but  its  provisions  clearly  extend  to  those  who  served  and 
were  discharged  under  the  other  authorities  named  in  the  act. 

The  record  shows  that  this  claimant  was  enlisted,  mustered,  and  hon- 
orably discharged  by  the  authority  specified  in  the  act  of  June  27, 
1902,  and  that  he  served  more  than  thirty  days.  He  therefore  clearly 
comes  within  the  provisions  and  meaning  of  the  terms  of  said  act. 
The  rejection  of  the  claim  was  therefore  error,  and  the  same  is  accord- 
ingly reversed. 

You  are  directed  to  readjudicate  this  claim,  allowing  pension  as  pro- 
vided by  the  act  of  June  27,  1902. 


MABRIAGE  AND  DIVORCEE— EVIDENCE— BURDEN  OF  PROOF— DI\a9IoV  OF 
PENSION— ACT  MARCH  3,  1899. 

Strunk  V,  Button  and  Strunk. 

It  is  a  rule  of  evidence  recognized  and  enforced  by  the  State  and  Federal  courts 
generally,  that  a  party  attacking  a  duly  established  marriage  on  the  ground  that 
one  of  the  parties  to  such  marriage  was  incompetent  to  contract  the  marriage  by 
reason  of  a  prior  subsisting  marriage,  must  not  only  prove  a  valid  prior  marriage, 
but  also  that  it  has  not  been  dissolved  at  the  time  of  the  second  marriage,  even 
though  it  involves  the  proving  of  a  negative;  that  every  presumption  is  in  favor 
of  the  validity  of  the  established  marriage,  and  these  presumptions  must  be  over- 
come by  satisfactory  irrefragable  proof,  the  burden  of  proof  being  upon  the  party 
attacking  the  marriage. 

Assistant  Secretary  M,   W,  Miller  to  the  Commissioner  of  Pensions^ 

June  30, 1903, 

Elias  Strunk,  late  captain  of  Company  K,  Eighty-second  IT.  S. 
Colored  Volunteer  Infantry,  and  a  pensioner  under  certificate  No. 
983377,  at  $12  per  month,  appealed  May  29,  1908,  from  the  Bureau 
action  of  May  5,  1903,  wherein  the  Bureau  allowed  the  claim  of 
Sophia  Stininlf,  filed  December  9, 1901,  for  one-half  his  pension  under 
the  act  of  March  3, 1899,  on  the  ground  that  he  deserted  her,  she  being 
his  lawful  wife,  a  person  of  good  moral  character  and  in  necessitous 
circumstances. 

On  June  3,  1903,  Jane  B.,  a  former  wife  of  pensioner,  joined  with 
him  in  a  supplemental  appeal  from  the  Bureau  action  of  May  5, 1903, 
rejecting  the  claim  of  Jane  B.  Strunk,  filed  August  4,  1902,  for  one- 
half  the  pension  of  said  pensioner,  wherein  the  Bureau  held  that 
claimant  had  no  title,  as  she  was  not  the  legal  wife  of  pensioner. 

The  contention  of  pensioner  in  his  appeal  is,  in  brief,  that  said 
Sophia  is  not  his  wife;  that  she  is  not  of  good  moral  character  or  in 
necessitous  circumstances,  and  that  he  did  not  desert  her. 

In  the  joint  appeal  of  Jane  B.  and  Elias  Strunk  it  is  contended  that 
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the  Bureau  erred  in  finding  that  said  Jane  B.  was  not  the  lawful  wife 
of  pensioner. 

The  Bureau's  report  of  the  facts  and  the  conclusions  in  these  claims 
is  as  follows: 

The  undisputed  facte  disclosed  by  the  evidence  in  these  cases  show  that  the  sol- 
dier and  Jane  B.  were  lawfully  married  in  New  York,  November  10,  1862,  and  lived 
together  as  husband  and  wife  until  he  deserted  her  in  1868.  The  soldier,  after  his 
desertion  of  Jane  B.,  instituted  proceedings  for  divorce  against  her  in  the  district 
court  of  Weber  County,  Territory  of  Utah,  and  obtained  a  decree  in  said  court  Sep- 
tember 14,  1870,  divorcing  him  from  said  Jane  B.,  upon  the  ground  of  her  willful 
desertion.  The  soldier,  after  his  divorce  from  Jane  B.,  contracted  a  second  mar- 
riage, presumably  in  Illinois,  with  one  Louise  Kahler,  about  1880,  who  was 'subse- 
quently divorced  from  him  May  16, 1894,  by  decree  of  Cook  County,  111.  His  third, 
and  last  marriage,  of  which  we  have  any  knowledge,  was  entered  into  at  Racine, 
Wis.,  October  18,  1894,  with  claimant,  Sophia.  This  claimant  had  been  previously 
married  to  one  Franklin  N.  Stow,  who  died  April  12,  1892.  The  soldier  lived  with 
Sophia  up  to  about  May  18,  1901,  when  he  deserted  her  and  returned  to  Syracuse, 
N.  Y.,  with  his  daughter,  Georgiana,  by  his  first  wufe,  Jane  B.;  in  whose  immediate 
neighborhood  he  is  now  living. 

The  evidence  further  shows  that  claimant,  Jane  B. ,  after  desertion  of  soldier,  and 
she  not  having  heard  from  him  for  over  twenty  years,  it  appearing  that  a  rumor  of 
his  previous  death  had  been  currently  reported  in  the  neighborhood  of  his  original 
domicile,  and  believing  him  dead,  in  October,  1888,  entered  into  a  second  marriage, 
bona  fide,  in  New  York,  with  one  Dr.  Jesse  W.  Button,  and  lived  with  him  until 
his  death  in  that  State,  December  19,  1900.  It  also  appears  that  Dr.  Button  in  his 
last  will  and  testament,  after  deducting  a  bequest  of  $300  to  the  Masonic  Lodge  at 
Cherry  Creek,  N.  Y'. ,  left  the  residue  of  his  estate  to  the  claimant,  Jane  B.  and  one 
Georgia  F.  Barton,  the  daughter  of  said  Jane  B.  by  the  soldier,  share  and  share  alike. 

The  claimant,  Jane  B.,  in  April,  1902,  procured  a  decree  in  the  district  court  of 
Weber  (^ounty,  Utah,  vaciiting  the  judgment  of  divorce  previously  granted  soldier 
in  said  court  under  the  Territory  of  Utah,  in  September,  1870,  divorcing  him  from 
said  Jane  B. 

The  Bureau  held  that  after  a  careful  considemtion  of  all  the  facts 
disclosed  by  the  evidence  in  these  contested  claims,  that  the  second 
marriage  of  the  claimant,  Jane  B.,  to  Dr.  Jesse  W.  Button  in  1888 
should  be  accepted  under  the  ruling  of  the  Department  in  the  case  of 
Ann  Green  (12  P.  D.,  306)  as  having  been  a  valid  one,  and,  in  conse- 
quence, that  said  Jane  B.  had  no  status  as  the  lawful  wife  of  soldier 
under  the  provisions  of  the  act  of  March  3,  1899. 

The  Bureau  further  held  that  soldier's  marriage  to  the  claimant, 
Sophia,  should  be  accepted  as  having  been  in  all  essentials  a  valid  one, 
and  that  she  should  be  regarded  as  having  status  as  his  lawful  wife. 

As  the  result  of  said  holding  by  the  Bureau,  the  claims  were  adju- 
dicated as  aforesaid,  the  claim  of  Sophia  being  allowed,  and  the  claim 
of  Jane  B.  being  rejected. 

It  does  not  appear  that  the  joint  appeal  of  pensioner  and  said  Jane 
B.  Strunk  wajs  perfected  as  required  by  Rule  17  of  Practice,  b}^  proof 
of  service  of  a  copy  thereof  upon  the  appellee,  Sophia.  This  irregu- 
larity will,  however,  be  waived  in  this  cas^*  and  said  joint  appeal  will 
be  considered  in  connection  with  the  sepanite  appeal  ofpensioner. 
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Sophia,  the  appellee,  in  answer  to  pensioner's  appeal,  contends  that 
she  contracted  her  marriage  with  him  in  good  faith  and  lived  openly 
with  him  as  his  wife  in  the  city  of  Chicago  up  to  the  date  of  his  deser- 
tion, fully  believing  then  and  now  that  she  was  and  is  his  lawful  wife; 
that  she  is  unwilling  to  believe  her  said  husband  a  bigamist;  that  his 
defense  is  contrary  to  the  proven  facts  and  the  findings  of  the  Bureau. 

The  question  as  to  pensioner  s  matrimonial  status  is  governed  by  the 
laws  of  New  York,  Wisconsin,  and  Illinois.  Pensioner  and  his  first 
wife,  Jane  B.,  are  attacking  the  validity  of  p^sioner's  last  marriage 
to  Sophia,  which  marriage  took  place  in  Wisconsin  and  appears  to 
have  been  a  duly  solemnized  marriage  in  accordance  with  the  laws  of 
that  State. 

It  is  a  rule  of  evidence,  recognized  and  enforced  by  the  States  and 
Federal  courts  generally,  that  a  party  attacking  a  duly  established 
marriage  on  the  ground  that  one  of  the  parties  to  such  marriage  w^as 
incompetent  to  contract  the  marriage  by  reason  of  a  prior  subsisting 
marriage  must  not  only  prove  a  valid  prior  marriage,  but  also  that  it 
has  not  been  dissolved  in  any  manner  at  the  time  of  the  subsequent 
marriage,  even  though  it  involved  the  proving  of  a  negative;  that 
everj^  presumption  is  in  favor  of  the  validity  of  the  established  mar- 
riage, and  all  these  presumptions  must  be  overcome  by  satisfactory, 
irrefragable  proof,  the  burden  of  proof  being  upon  the  party  attacking 
the  marriage. 

In  the  case  of  United  States  v.  Green  (98  Fed.  Rep.,  63)  the  ques- 
tion at  issue  was  the  validity  of  a  second  marriage,  and  the  court  held 
that  it  was  not  sufficient  to  prove  a  prior  marriage  of  the  husband, 
which  had  not  been  dissolved  by  death  or  divorce,  in  order  to  establish 
the  illegality  of  the  second  marriage,  but  that  the  proof  must  go  far- 
ther and  show  that  the  parties  to  the  first  marriage  were  lawfully 
competent  to  contract  a  marriage  with  each  other.  See  departmental 
decisions  in  the  cases  of  Forbin  v,  Forbin  (13  P.  D.,  120)  and  authorities 
therein  cited;  Ann  Green  (12  P.  D.,  306);  Isabel  W.  Siler  (10  P.  D., 
1-5);  Jennette  Burton  (9  P.  D.,  31);  Williams  v,  Williams  (46  Wis., 
404);  Schmisseur  i\  Beatrie  (147  111.,  201). 

The  attorney  for  appellants,  in  his  brief  and  argument,  invites  atten- 
tion to  the  provisions  of  sections  2330  and  2349,  revised  statutes  of 
Wisconsin,  which  declare  that  no  marriage  shall  be  contracted  while 
either  of  the  parties  has  a  husband  or  wife  living,  and  if  solemnized 
shall  be  absolutely  void  without  any  judgment  of  divorce  or  other 
legal  proceedings. 

Sections  2333  and  4594  provide  that  the  party  solemnizing  any  mar- 
riage shall  examine  at  least  one  of  the  parties  on  oath,  and  shall  in  no 
case  solemnize  a  marriage  unless  he  is  satisfied,  from  such  examination, 
that  there  was  no  legal  impediment  thereto;  that  if  any  person  author- 
ized hy  law  shall  solemnize  marriage  with  knowledge  of  a  legal 
impediment  to  the  proposed  marriage  he  shall  be  punished  by  impjls>- 
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onmcnt  in  the  county  jail  for  not  more  than  one  year  or  by  fine  not 
exceeding  $500. 

The  law  presumes  that  officers  perform  their  duties;  that  they  do 
not  violate  the  law.  The  law  also  presumes  in  favor  of  innocence, 
and  this  is  one  of  the  strongest  presumptions  known  to  the  law. 

It  is  further  contended  that  a  lawful  marriage  can  not  be  dissolved 
by  any  act  of  the  parties  nor  by  the  absence  of  one  from  the  other  for 
any  period,  or  their  believing  in  the  death  of  one  or  the  other;  that 
nothing  can  dissolve  it  but  the  judgment  of  a  competent  court  or  the 
death  of  either  one  or  the  other  of  the  parties. 

The  statutes  of  New  York,  however,  provide: 

If  any  person  whose  husband  or  wife  shall  have  absented  himself  or  herself  for  the 
space  of  five  successive  years,  without  being  known  to  such  person  to  be  living  dur- 
ing that  time,  shall  marry  during  the  lifetime  of  such  absent  husband  or  wife,  the 
marriage  shall  be  void  only  from  the  time  that  its  nullity  shall  be  pronounced  by  a 
court  of  competent  authority.  (Section  6,  cha])ter  8,  article  1,  page  2332  rev.  stat. 
New  York. ) 

The  New  York  courts  have  repeatedly  held  that  marriages  such  as 
are  provided  for  in  said  section  6  are  voidable  merely  and  not  void 
where  it  is  shown  that  the  absent  party  is  still  alive,  and  that  such  mar- 
riages are  valid  until  declared  void  on  a  proper  application  to  a  court 
of  competent  jurisdiction  during  the  lifetime  of  the  parties  thereto; 
that  unless  so  nullified  within  the  lifetime  of  the  parties  to  such  mar- 
riage it  is  as  legal  in  its  origin  and  continuance  as  any  other  marriage. 
Cropsey  v.  McKinney  (30  Barb.,  47-55);  Jones  t\  Zoller  (29  Hun., 
551);  White  v.  Lowe  (1  Red.,  F.,  376);  Gall  v.  Gall  (114  N.  Y.,  109); 
Griflin  r.  Banks  (24  How.,  215);  Valleau  v.  Valleau  (6  Paige,  207); 
Brower  v.  Brower  (1  Abb.,  Ct.  App.,  214);  Taylor  v.  Taylor  (25  N.  Y. 
Misc.,  566);  Ann  Green  (12  P.  D.,  306). 

The  marriage  of  Jane  B.  Strunk  to  Dr.  Jesse  W.  Button  in  New 
York  in  1888  appears  to  have  been  legal  and  valid.  No  proceeding 
appears  to  have  been  taken  to  avoid  said  marriage  during  the  lifetime 
of  Dr.  Button,  and,  in  the  language  of  the  New  York  courts,  said  mar- 
riage must  be  deemed  valid  for  all  purposes.  If  pensioner  should 
attempt  to  resume  marital  relations  with  said  Jane  B.  Button  he  would 
subject  himself  to  criminal  prosecution  under  the  laws  of  New  York 
by  reason  of  the  valid  subsisting  marriage  relation  existing  between 
him  and  Sophia. 

So  also  the  courts  of  Louisiana  hold  that  a  putative  marriage  is  valid 
unless  dissolved  during  the  lifetime  of  the  parties.  See  authorities 
cited  in  the  recent  case  of  Peggy  Thomas  (13  P.  D.,  98). 

After  careful  consideration  of  all  the  facts  in  these  cases  and  the 
laws  applicable  thereto  the  Department  is  of  the  opinion  that  the 
Bureau  actions  appealed  from  were  fully  in  accord  with  the  law  and 
the  facts,  and  said  actions  are  accordingly  affirmed. 
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marriage  and  dtvorce-evroence. 

Maria  White  (widow). 

As  eoldier  bad  a  wife  living  from  whom  he  had  not  been  divorced  at  the  time  of  hie 
marriage  to  claimant,  such  marriage  was  null  and  void;  and  aB  soldier's  first  wife 
survived  him,  ana  neither  ever  having  procured  a  divorce,  there  was  no  period 
of  time  when  claimant  and  soldier  could  have  been  legally  married,  she  is  not 
his  widow  nor  entitled  to  pension. 

Assistant  Secretary  M.   W,  Miller  to  the  Commissioner  of  P€7isio7is^ 

June  30,  1903. 

George  White,  who  served  in  Company  A,  Forty-sixth  U.  S.  Col- 
ored Troops,  died  January  21,  1891.  He  never  made  any  application 
for  pension,  but  on  December  10,  1894,  one  Maria,  claiming  to  be  his 
widow,  filed  a  claim  under  the  provisions  of  the  act  of  June  27,  1890, 
alleging  soldier's  death  and  title  under  the  act. 

This  claim  was  numbered  508819,  and  was  rejected  July  24,  1901, 
and  reopening  denied  December  20,  1901.  In  an  appeal  filed  Feb- 
ruary 8, 1902,  the  attorneys  for  the  claimant  contend  that  the  evidence 
of  witnesses  shows  the  marriage  of  the  claimant  to  the  soldier  Decem- 
ber 30,  1871;  that  the  absence  of  a  public  record  has  been  supple- 
mented by  the  evidence  of  witnesses  who  were  present,  and  that  as 
soldier  and  claimant  lived  together  as  husband  and  wife  from  the  date 
of  their  marriage  to  the  date  of  the  soldier's  death,  she  should  have 
title.  They  call  attention  to  the  fact  that  evidence  has  been  filed  to 
the  effect  that  claimant  was  not  married  prior  to  her  marriage  with 
the  soldier,  and  that  soldier  was  unmarried  at  the  date  of  his  marriage 
to  the  claimant. 

As  to  both  of  these  contentions  the  attorneys  are  in  error,  as  will  be 
hereinafter  seen. 

The  following  is  a  summary  of  the  evidence  found  with  the  brief: 

The  claimant  states  that  she  was  married  to  the  soldier  December  30, 
1871,  by  Rev.  Joseph  Gould,  at  the  Valinco  Street  Methodist  Church, 
in  New  Orleans,  Ltfi.  She  states  no  record  was  made,  as  records  were 
not  kept.     The  city  records  fail  to  show  any  marriage. 

Dicey  Robinson  and  Peggy  Green  testify  to  the  claimant's  marriage 
to  the  soldier  in  this  church  some  time  in  1871. 

Elias  Hollinsworth  and  Cary  Norle  testify  that  they  were  present  at 
the  marriage  in  the  church.  They  state  that  soldier  and  the  claimant 
belonged  to  this  church  with  them. 

Jack  Valcom  and  Julia  Smith  testify  that  they  were  present  at  the 
wedding,  December  30,  1871.  They  state  that  the  church  has  since 
been  burned  and  the  pastor  is  dead. 

I^emuel  Thomas  and  Philip  Benanry  testify  that  soldier  was  never 
married  before  his  marriage  to  the  claimant. 

Cyrus  Gainer  and  J.  W.  Archer  testify  to  the  marriage  and  that 
there  was  neither  divorce  nor  remarriage  by  either  party.     ^  . 
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Prosper  Johnson  testifies  that  neither  the  soldier  nor  the  claimant 
were  previousl}'  married.  He  was  not  present  at  the  ceremony,  but 
heard  the  pastor  announce  the  marriage  on  the  following  Sunday. 

Francis  Green  was  not  present,  but  knew  of  the  marriage. 

The  following  is  the  testimony  presented  on  special  examination: 

Peggy  Green,  whose  reputation  is  fair  and  whose  evidence  has  been 
referred  to  hereinbefore,  testified  before  the  special  examiner  that 
when  she  first  knew  the  claimant  she  was  known  as  Maria  Johnson. 
This  was  about  1870.  She  practically  corroborates  the  facts  stated  in 
her  affidavit,  and  the  special  examination  developed  clearly  that  this 
affiant  was  not  a  witness  at  the  time  the  affidavit  was  made  and  that 
she  did  not  certify  to  it,  as  purppi-ted. 

Cyrus  Gainer,  whose  testimony  has  been  referred  to  above  and 
whose  reputation  is  good,  is  shown  not  to  have  made  the  affidavit 
found  with  the  brief.  It  is  also  shown  that  the  names  of  W.  J. 
Aginor,  John  P.  Thomas,  jr.,  Dicey  Robinson,  and  Peggy  Green, 
attesting  witnesses  to  affidavits  and  declarations,  were  forgeries.  The 
attorney  and  the  notary  who  prepared  this  evidence  were  convicted 
on  a  criminal  trial. 

It  will  be  remembered  that  the  claimant  alleges  in  her  declaration 
that  neither  she  nor  the  soldier  were  previously  married.  On  special 
examination  she  confesses  that  she  was  the  widow  of  one  Jack  Johnson, 
also  a  soldier,  she  states,  and  who  was  killed  in  1864.  She  also  con- 
fesses that  the  soldier  had  a  wife,  Marceline  Burks,  prior  to  his 
marriage  to  her,  and  that  Marceline  and  the  soldier  separated  about  a 
year  before  he  married  her  (the  claimant).  She  states  that  Marceline 
was  living  when  she  was  married  to  the  soldier. 

Dicey  Robinson  testified,  on  special  examination,  that  prior  to  claim- 
ant's marriage  to  the  soldier  she  was  known  as  Mrs.  Johnson.  This 
witness  repudiates  her  signature  to  former  affidavit;  so  does  Cyrus 
Gainer,  before  the  special  examiner,  as  well  as  Peggy  Green. 

Julia  Henderson  testifies  that  claimant  was  known  as  Maria  Johnson 
when  she  married  the  soldier.  Victor  Johnson  testifies  that  the  sol- 
dier's first  wife  was  Marceline  Burks.  This  wife  visited  the  soldier 
while  he  was  in  the  service,  and  he  visited  her  during  his  service,  and 
when  he  was  discharged  he  went  immediately  back  to  live  with  her  as 
her  husband,  and  they  lived  in  this  relation  for  three  or  four  yeai-s 
after  the  soldier's  discharge.  The  claimant  on  special  examination 
admits  this  to  be  a  fact. 

The  witness  Johnson  also  states  that  the  soldier  left  Marceline  and 
lived  with  Maria  (claimant),  and  that  the  soldier  was  never  divorced 
from  Marceline,  and  he  was  lawfully  married  to  her.  Know  this 
because  Marceline  showed  him  her  marriage  license.  Heard  Marce- 
line died  about  1895. 

Rosite  Jones  knew  soldier  and  his  wife  Marceline — was  brought  up 
with  them.     They  lived  together  from  about  1855  till  four  or  five 
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years  after  the  war.  Soldier  visited  Mareeline  during  service.  As 
soon  as  soldier  was  discharged  he  came  for  Mareeline  and  they  went 
to  New  Orleans  to  live;  visited  them  there.  Five  years  after  soldier's 
discharge  Mareeline  told  affiant  soldier  had  left  her  for  another  woman 
(claimant).  Mareeline  claimed  she  was  lawfully  married  to  soldier; 
showed  her  a  paper  which  she  said  was  her  marriage  license.  I  could 
not  read  but  called  a  white  boy  who  read  it  and  said  it  was  not  a  license 
but  a  cei-titicate  of  marriage.  Heard  Mareeline  died  about  1889;  got 
the  news  by  letter;  not  preserved.  Mareeline  was  never  divorced 
from  soldier.  Mareeline  said  she  got  sick  and  soldier  would  not  take 
care  of  her  because  he  had  another  woman. 

James  Broadnax  knew  soldier  and  his  wife  Mareeline — raised  with 
them.  Soldier  had  Mareeline  for  a  w4fe  prior  to  the  war  and  came 
back  to  her  after  discharge.  Visited  her  during  service.  Saw  them 
together  after  sei*vice.  Saw  Mareeline  in  Baton  Rouge  about  1896. 
Since  heard  she  was  dead.  She  was  never  divorced.  Soldier  told  him 
he  was  lawfully  married  to  Mareeline.  Mary  Archer  and  J,  W. 
Archer  corroborate  this. 

Further,  on  special  examination,  claimant  admits  she  was  the  slave 
wife  of  Jacik  Johnson,  who  left  her  during  the  war.  She  further 
admits  that  before  peace  was  declared  she  "took  up"  with  one  Victor 
Gibbs.  Was  called  Mrs.  Gibbs — left  him  because  he  drank.  Has 
never  seen  him  since.  She  states  that  she  had  no  other  husband  until 
she  married  White,  the  soldier,  but  on  cross-examination  by  a  special 
examiner  she  admits  she  did  live  with  one  George  Washington  as  his 
wife  after  she  left  Gibbs.  She  thought  he  would  make  a  good  hus- 
band, but  he  turned  out  to  be  a  bad  man  and  she  had  to  get  rid  of  him. 
Heard  he  had  died,  but  don't  know.  Was  known  by  some  as  Mrs. 
Washington. 

The  special  examiner  confronted  claimant  with  George  Washington, 
her  former  husband,  whom  she  identified. 

George  Washington  proceeded  to  question  the  witness  (claimant), 
and  asked  her  if  she  had  not  stood  up  with  him  and  had  the  marriage 
service  read  between  them.  Claimant  denied  this,  but  stated  she  knew 
of  no  reason  why  he  would  misstate  such  a  fact. 

Washington  states  on  special  examination  he  met  claimant  a  year 
and  a  half  after  the  war  closed;  took  her  from  the  place  where  she 
worked,  and  was  married  in  the  quarters  he  had  rented  for  her.  They 
were  married  by  the  pastor  of  the  Valence  Street  Methodist  Church. 
W^ashington  states  further  that  he  secured  a  license  from  the  recorder's 
court,  and  he  names  a  witness  who  went  with  him  to  get  the  license 
and  the  witnesses  to  the  ceremonj-,  now  dead.  He  was  free  to  marry. 
Claimant's  employer  at  this  time,  an  estimable  gentleman,  states  claim- 
ant lived  on  his  place  with  Washington,  whom  she  claimed  as  her 
husband. 

It  is  clear  that  soldier  had  in  Mareeline  a  lawful  wife,  noj  only  by 
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proper  ceremony,  but  this  union  conformed  to  the  laws  of  the  State  in 
which  the  parties  lived  as  well  as  to  the  provisions  of  the  laws  of  the 
United  States,  section  4705,  Revised  Statutes,  United  States.  Fur- 
ther, it  appears  soldier  and  Marceline  lived  together  for  years  prior  to 
the  war,  recognized  each  other  and  were  recognized  by  others  as  hus- 
band and  wife  during  the  soldier's  service,  and  he  returned  to  her  and 
claimed  her  as  his  wife  after  discharge,  and  lived  with  her  as  her 
recognized  husband  for  several  years  thereafter. 

Soldier  being  Marceline's  lawful  husband  it  does  not  appear  that  a 
legal  separation  was  ever  procured. 

Even  had  there  been  no  formal  legal  union  between  this  soldier  and 
Marceline,  it  is  shown  that  they  cohabited  for  years  under  color  and 
claim  of  marriage,  which  is  sufficient  proof,  under  the  decisions  of  the 
courts  of  Louisiana,  of  a  valid  marriage  in  that  State.  See  Minna 
Wilson  (11  P.  D.,  339).  And  as  Marceline  apparently  survived  the 
soldier,  there  was  no  period  of  time  during  his  life,  and  since  his 
cohabitation  with  this  appellant,  when  he  might  have  contracted  a 
legal  marriage  with  her,  nor  even  a  putative  one,  as  neither  he  nor 
appellant  appears  to  have  married,  or  assumed  to  marry,  in  good  faith. 
See  Peggy  Thomas  (13  P.  D,,  98). 

Therefore  the  soldier's  valid  and  undissolved  union  with  Marceline 
is  a  bar  to  claimant's  title. 

It  is  consequently  unnecessary  to  discuss  the  fact  that  claimant  had 
three  matrimonial  ventures  beside  the  one  with  the  soldier,  and  even 
should  there  be  held  to  be  a  presumption  that  Johnson  and  Gibbs,  her 
prior  husbands,  were  dead  it  is  in  evidence  that  she  was  lawfully  mar- 
ried to  George  Washington,  who  is  still  alive  and  undivorced. 

The  rejection  was  well  founded  and  is  sustained  on  appeal. 


i.imitation— act  march  3,  1879— minors. 
Minors  of  James  F.  Burkhead. 

1.  The  words  ** children  under  sixteen  years  of  age,"  as  used  in  the  exception  to  the 

proviso  to  section  2  of  the  act  of  March  3,  1879,  mean  children  of  the  soldier  on 
account  of  whose  service  and  death  pension  is  claimed,  who  w*ere  under  the  age 
of  16  years  at.the  time  of  his  death,  or  at  the  date  of  the  death  or  remarriage  of 
his  widow,  and  not  to  children  who  are  under  16  years  of  age  when  they  apply 
for  such  pension. 

2,  Children  of  a  soldier  who  were  at  any  time  prior  to  arriving  at  the  age  of  16  years 

entitled  to  pension  on  account  of  the  service  and  death  of  their  father  from  a 
cause  arising  in  the  service  and  in  line  of  duty,  by  reason  of  the  exception  to  the 
limitation  contained  in  the  proviso  in  section  2  of  the  act  of  March  3,  1879,  may 
apply  for  and  receive  such  pension  even  after  arriving  at  the  age  of  16  years. 
(Citing  cases  of  Caroline  Fritsche,  8  P.  D.,  o.  s.,  196;  Secretary  Teller's  instruc- 
tions, March  3,  1885;  Thomas  W.  Baugher,  7  P.  D.,  433;  James  H.  Hawksley, 
6  L.  B.  P.,  454;  Cornelia  A.  Nyland,  3  P.  D.,  o.  s.,  256;  Eli  Phipps,  8  P.  D.. 
111.)     Instructions  (10  P.  D.,  4^5)  overruled. 
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Ajsaistcmt  Secretary  M.   W,  MiUer  to  the  Commissioner  of  Pensions^ 

July  29,  1903. 

Your  letter  of  May  4,  1903,  addressed  to  the  honomble  Secretary, 
and  your  opinion  at  length  accompanying  the  same,  construing  the 
Statutes  relative  to  the  pensionable  rights  of  minor  children  of 
deceased  soldiers,  have  been  given  careful  consideration  and  your  view 
of  the  law  has  my  hearty  concurrence. 

You  have  given  a  clear  and  concise  history  of  legislation  on  behalf 
of  minor  children,  in  chronological  order,  and  your  construction  of 
the  law  is  well  fortified  by  numerous  citations  of  high  authority. 

You  have  also  well  stated,  relative  to  the  limitation  prescribed  in  the 
act  of  March  3,  1879,  known  as  the  ''  Arrears  act,"  that  the  Depart- 
ment has  uniformly  held  that  there  was  no  limitation  as  to  the  date 
upon  which  a  minor  could  file  a  claim  for  pension;  ''that  the  child 
of  a  soldier  whose  right  accrued  prior  to  the  date  when  it  reached 
the  age  of  16  years  was  not  barred  from  filing  an  application  after  it 
reached  such  age.  In  other  words,  even  though  the  child  has  passed 
the  age  of  16  years  without  making  an  application,  it  could  thereafter 
apply  and  receive  pension,  etc."  * 

It  may  be  added  that  there  has  been  no  Departmental  ruling  or  order 
in  conflict  with  the  foregoing  since  the  passage  of  the  act  of  March 
3,  1879. 

It  is  therefore  deemed  unnecessary  to  reiterate  the  conclusions 
reached  in  former  Departmental  decisions  rendered,  to  which  you 
invite  attention,  and  in  which  you  concur. 

Your  recommendation  that  the  order  of  the  Department  dated  May 
26, 1900  (10  P.  D.,  465),  be  revoked  is  approved,  with  the  instructions 
that  the  adjudication  of  this  class  of  suspended  claims  be  resumed 
accordingly. 

The  papers  in  the  claim  of  the  minor  children  of  James  F.  Burk- 
head,  late  of  Company  G,  One  hundred  and  seventy -eighth  Ohio  Vol- 
unteer Infantry,  are  herewith  returned. 

Approved: 

Thos.  Ryan,  Acting  Secretary. 


The  following  are  the  communications  before  referred  to.     (Ed.) 

Department  of  the  Interior,  Washington, 

Bureau  of  Pensions,  May  ^,  1903, 
The  Secretary  of  the  Interior. 

Dear  Sir:  In  a  letter  dated  April  29,  1898,  the  Commissioner  of 
Pensions  invited  your  attention  to  the  law  and  practice  relative  to 
claims  for  minors'  pensions,  setting  forth  wherein  it  was  believed  by 
him  that  the  intent  of  the  law  had  been  misconstrued  in  holding  that 
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there  was  no  limitation  to  the  date  of  filing  of  claims  of  children  who 
were  16  years  of  age  prior  to  July  1,  1880. 

Afterwards  an  order  was  made  by  you,  dated  May  26,  1900  (10  P. 
D.,  465),  suspending  the  adjudication  of  such  claims  and  suggesting 
Congressional  action.  The  matter  has  been  referred  to  Congress,  but 
it  has  neglected  to  take  action  thereon.  In  the  meantime  man}^  claims 
have  been  presented  and  pressed,  and  I  have  been  obliged  to  give  the 
matter  considerable  attention.  I  am  forced  to  say  that  I  have  reached 
a  conclusion  at  variance  from  that  of  my  predecessor. 

I  respectfully  submit  herewith  the  case  of  Cora  A.  Burkhead,  No. 
522957,  together  with  all  papers  thereto  appertaining,  and  1  also  inclose 
herewith  an  opinion  based  on  the  law  and  facts,  and  invoke  your  con- 
sideration thereof  to  the  end  that  if  you  confirm  my  judgment  and 
revoke  the  order  of  May  26,  1900,  the  Bureau  may  be  enabled  to  dis- 
pose of  the  cases  involving  the  same  question  which  have  accumulated 
during  the  past  three  years. 

Very  respectfully,  E.  F.  Ware,  Commissioner. 


DEPARTMENT  OF  THE   INTERIOR,  BUREAU  OF   PENSIONS. 

[MinoTB*  Certificate  No.  522957,  minor  children  of  James  F.  Burkhead,  Company  G,  One  hundred  and 
seventy-eighth  Ohio  Volunteer  Infantry.] 

Limitation — Act  March  3,  1879 — Minors. 

The  soldier  above  named  enlisted  August  30,  1864,  and  performed 
active  service  until  February  2, 1865,  when  he  was  stricken  with  pneu- 
monia, succeeded  by  bronchitis  of  so  severe  a  chamcter  as  to  cause 
convulsions,  from  which  he  was  suffering  when  discharged  the  serv- 
ice, on  June  20,  1865.  He  continued  to  suffer  from  disease  of  lungs 
after  his  discharge,  and  died  from  that  cause  on  April  9, 1875,  leaving 
a  widow,  to  whom  he  was  married  October  23,  1860. 

Six  children  were  the  issue  of  this  marriage,  one  of  whom  died  prior 
to  the  death  of  the  soldier,  the  youngest  having  been  born  shortly  after 
the  soldier's  death,  on  June  26,  1875. 

The  widow  died  one  year  and  eight  months  after  the  date  of  soldier's 
death,  and  neither  she  nor  the  soldier  ever  filed  an  application  for  pen- 
sion, although  it  is  clear  from  the  testimony  in  the  case  that  they  were 
both  entitled  thereto. 

At  the  time  of  the  widow's  death,  December  10,  1876,  four  children 
of  the  soldier  under  16  years  of  age  survived  her — Cora  A.,  born  Feb- 
ruary 10, 1864;  Ella  O.,  born  April  9,  1866;  Pearl  I.,  born  April  26, 
1868,  and  Jennie  F.,  born  June  26,  1875. 

On  April  23,  1900,  the  above-named  children  of  the  soldier  filed  a 
claim  for  minors'  pension,  under  the  acts  of  July  4,  1862,  and  March 
3,  1873,  and  under  certificate  issued  November  16,  1901,  they  were 
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allowed  pension  at  $8  per  month  from  April  9,  1875,  date  of  soldier's 
death,  and  §12  per  month  from  March  19,  1886,  date  of  act  fixing  that 
rate  (24  Stat.  L.,  5),  with  $2  per  month  additional  for  each  child  (14 
Stat  L.,  230). 

Under  this  allowance  it  was  admitted  that  each  of  the  minors  was 
entitled  to  pension  up  to  the  date  when  they  severally  reached  the  age 
of  10  years,  and  the  amounts  allowed  and  admitted  to  be  due  each  of 
them  is  as  follows: 


Name. 

Termination. 

Original. 

S2  addi- 
tional. 

Cora  A 

Feb.     9, 18S0 
Apr.     8, 18h2 
Apr.   26,188-4 
June  25, 1891 

$116.00 

185.24 

283.51 

1,221.71 

1.809.46 

SI  16. 07 

ElldO 

16H.0O 

PMirl  I --- ---- --- 

217.13 

Jennie  F 

384.00 

885.20 

The  above  total  of  $1,809.46,  allowed  as  original  pension,  and  that 
of  ^85.20,  $2  additional  on  account  of  each  minor,  constitute  a  grand 
total  of  $2,694.66  allowed  on  behalf  of  all  of  said  children. 

The  shares  of  this  pension  granted  on  account  of  Ella  O.,  Pearl  I., 
and  Jennie  F.,  amounting  to  $2,462.59,  have  been  paid,  and  the 
amount  to  which  Cora  A.  is  entitled,  $232.07,  has  been  withheld, 
under  orders  of  the  Department  made  May  26,  1900,  and  January  14, 
1901,  she  having  reached  the  age  of  16  years  prior  to  July  1,  1880, 
and  not  having  filed  an  application  prior  to  that  date. 

The  question  now  arises  as  to  the  correctness  of  the  action  in  with- 
holding the  amount  of  pension  allowed  Cora  A.,  or,  in  other  words, 
Is  there  a  limitation  as  to  the  date  of  filing  claims  for  minors'  pension 
under  the  provisions  of  the  acts  of  July  4,  1862,  and  March  3,  1873, 
and  the  acts  amendatory  thereto? 

It  should  be  borne  in  mind  that  if  it  is  decided  that  Cora  A.  has  no 
title  to  pension,  $116  of  the  original  pension  which  has  been  withheld 
will  be  distributed  among  the  other  three  children,  the  balance,  $116.07, 
granted  on  account  of  $2  additional  to  the  minor,  reverting  to  the 
United  States. 

When  children,  under  sixteen  years,  of  a  deceased  soldier,  are  entitled  to  pension, 
and  one  or  more  of  them  dies,  "the  pension  in  its  entirety  survives  and  will  be  paid 
to  the  survivor/' 

The  whole  pension  "is  given  to  the  offspring  of  the  father  (the  soldier)  as  a  clasB. 
If  there  is  more  than  one  child,  they  have  a  joint  estate  (so  to  speak)  in  the  pension. 
The  statute  (sec.  4702)  disposes  of  the  whole.  No  part  of  it  reverts  or  falls  back  to 
the  Government  until  the  last  child  arrives  at  the  age  of  sixteen  years  or  until  his 
<leath  before  reaching  that  age." 

Boone,  Alexander,  minors  of.  Ce^.  No.  182930.  Opinion  of  Attorney-General, 
Apr.  28,  1882.     Teller,  H.  M.,  Secretary,  May  11,  1882,  vol.  9,  pp.  186  and  191. 

The  principle  herein  enunciated  applies  with  equal  force  to  the  case 
under  consideration. 
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The  causes  which  led  to  the  action  of  the  withholding  of  the  pension 
from  Cora  A.  in  this  case  were  brought  about  by  my  predecessor,  who, 
in  a  letter  dated  April  29,  1898,  invited  the  attention  of  the  Depart- 
ment to  the  law  and  practice  relative  to  claims  for  minors'  pension 
under  the  provisions  of  the  acts  of  July  14,  1862,  and  March  3,  1873, 
and  acts  amendatory  thereto.  It  was  believed  by  him  that  the  intent 
of  the  law  had  been  misconstrued  in  holding  that  there  was  no  limita- 
tion as  to  the  date  of  tiling  that  class  of  claims.  Said  letter  discussed 
at  length  the  principles  involved,  and  set  forth  the  grounds  on  which 
it  was  believed  that  the  piuctice  which  obtained  in  such  matters  was 
contrary  to  law.  After  this  letter  had  been  written  and  considered  by 
the  Department  it  was  deemed  proper  to  withhold  the  adjudication  of 
certain  minors'  claims  pending  a  decision  upon  the  points  involved, 
and  the  subject  was  referred  to  Congress,  recommending  certain  legis- 
lation looking  toward  a  method  by  which  the  issue  would  be  judicially 
determined  and  set  at  rest.     Congress  adjourned  without  acting. 

The  matter  has  recently  been  considered  by  me,  and  after  a  careful 
examination  of  the  law  a  conclusion  has  been  reached  at  variance  with 
that  expressed  by  my  predecessor,  and  the  matter  is  presented  here, 
hoping  that  a  decision  may  be  reached  which  will  enable  the  Bureau 
to  finally  dispose  of  the  class  of  cases  under  consideration. 

In  determining  the  intent  of  the  law  on  the  point  at  issue  it  is  nec- 
essary to  consider  all  laws  providing  for  the  granting  of  pension  to 
widows  as  well  as  minors  by  reason  of  death  occurring  as  a  result  of 
soldier's  service  since  March  4,  1861,  as  the  status  of  the  minor  is 
usually  dependent  upon  the  death,  remarriage,  or  deprivation  of  title 
of  the  widow,  and  since,  with  the  one  single  exception  given  below. 
Congress  has  seen  fit  to  legislate  in  behalf  of  widows  and  minors  in 
the  same  acts — in  fact,  has  found  it  necessarj^  to  do  so — for  by  no 
other  method  could  the  laws  have  been  clearly  drawn  to  show  from 
what  date  the  widow  would  cease  to  have,  and  the  minors  would  gain, 
status. 

The  foundation  of  all  laws  granting  such  pensions  is  in  section  2, 
act  of  July  14,  1862  (12  Stat.  L.,  567),  providing  for  the  granting  of 
pensions  in  cases  where  any  officer  or  other  person  named  in  section 
1  of  said  act  has  died  since  March  4,  1861,  or  shall  thereafter  die  by 
reason  of  any  wound  received  or  disease  contracted  while  in  the  serv- 
ice of  the  United  States  and  line  of  duty,  to  his  widow,  or,  if  there 
be  no  widow,  to  his  child  or  children  under  16  years  of  age,  who  shall 
be  entitled  to  receive  the  same  pension  as  the  husband  or  father  would 
have  been  entitled  to  had  he  been  totally  disabled,  to  commence  from 
the  date  of  the  death  of  the  husband  or  father,  and  to  continue  to  the 
widow  during  her  widowhood,  or  to  the  child  or  children  until  they 
severally  attain  the  age  of  16. 


Digitized  by 


Google 


DECISIONS    RELATING   TO   PENSIONS.  29 

Section  5  of  said  act  provides  that  in  cases  in  which  the  application 
is  not  tiled  within  one  year  after  date  of  discharge  or  death,  pension 
shall  commence  on  the  date  of  the  filing  of  the  application.  This — the 
original  limitation — applied  to  all  classes  of  cases  alike,  and  barred 
from  the  pension  roll  children  who  attained  the  age  of  16  years  before 
their  applications  were  filed,  if  such  applications  were  not  filed  within 
one  year  after  the  date  of  the  soldier's  death. 

Section  6  of  the  act  of  July  4, 1864  (13  Stat.  L.,  387),  provided  that 
no  claim  then  on  file,  unless  prosecuted  to  a  successful  issue  within 
three  years  from  the  date  of  said  act,  and  no  claim  thereafter  filed, 
unless  prosecuted  to  a  successful  issue  within  five  years,  should  ))e 
admitted  without  satisfactory  evidence  from  the  War  Department  to 
establish  the  same,  and  that  in  every  case  not  filed  within  three  years 
after  discharge  or  death  of  soldier,  pension  should  commence  from  the 
date  of  filing  last  paper.  This  limitation  applied  to  all  classes  of 
claims  and  made  no  exception  in  behalf  of  minor  children. 

Section  4  of  the  act  of  March  3,  1865  (13  Stat.  L.,  499),  amplified 
the  laws  providing  for  minors  by  granting  to  such  children  pensions 
from  the  death  or  remarriage  of  a  widow  who  was  a  x>ensioner,  and 
reenacted  the  limitation  as  to  date  of  filing  and  commencement  in  sec- 
tion 6  of  the  act  of  July  14,  1864. 

Section  11  of  the  act  of  June  6, 1866  (14  Stat.  L.,  58),  providing  for 
diverting  to  minors  the  pension  of  a  widow  who  deserted  her  children 
or  who  had  been  judicially  determined  to  be,  by  reason  of  immoral 
conduct,  an  unfit  person  to  have  the  children  in  her  custody. 

Section  2  of  the  act  of  July  25,  1866  (14  Stat.  L.,  230),  granted  to 
widows  $2  per  month  additional  for  each  legitimate  minor  child  under 
the  age  of  16  and  granted  a  like  increase  to  minors  pensioned  in  their 
own  right. 

Section  4  of  the  a^t  of  July  2T,  1868  (15  Stat.  L.,  235),  granted  a 
similar  rate  for  the  children  of  a  soldier  by  a  former  wife  who  were 
not  in  the  custody  of  a  pensioned  widow. 

Section  6  of  the  act  of  July  27,  1868  (15  Stat.  L.,  236),  amended  the 
limitation  as  to  the  date  of  filing  and  commencement  of  the  claims  of 
widows  and  minors  by  providing  that  pension  should  commence  from 
the  date  of  death  of  the  husband  or  father,  provided  the  application 
was  filed  within  five  years  after  the  right  accrued,  except  that  any 
application  by  or  in  behalf  of  insane  persons  and  children  under  16 
years  of  age  may  be  filed  after  the  expiration  of  said  five  years  if  pre- 
viously thereto  they  were  without  guardians  or  other  legal  representa- 
tives. This  is  the  first  recognition  by  Congress  in  legislation  of  this 
chai-acter  that,  in  justice  and  equity,  those  who  were  bereft  of  reason 
or  were  infants  should  not  be  deprived  of  that  to  which  they  were 
entitled  by  their  failure  to  claim  within  a  specified  period. 
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Section  15  of  the  act  of  March  3,  1878  (17  Stat.  L.,  572),  further 
amplifies  and  extends  the  exception  in  behalf  of  minor  children  by  pro- 
viding that  the  limitation  therein  prescribed  should  not  apply  to  claims 
by  or  in  behalf  of  insane  persons  or  children,  under  16  years  of  age, 
striking  out  the  words  "who  were  without  guardians  or  other  legal 
representatives. " 

In  framing  the  act  of  July  27,  1868,  Congress  was  unquestionably 
governed  by  the  theory  that  while  minor  children,  by  reason  of  their 
infancy,  could  not  be  expected  to  know  and  avail  themselves  of  the 
benefits  of  the  law,  if  they  had  guardians  or  other  representatives,  it 
was  the  duty  of  such  representatives  to  apply  in  their  behalf,  and  if 
they  failed  to  do  so  the  limitation  should  not  be  lifted;  but  in  practice 
this  was  found  to  be  unjust  and  to  punish  the  innocent  infant  for  the 
laches  of  another,  and  hence,  in  framing  the  act  of  March  3, 1873,  the 
distinction  between  the  infant  with  and  the  infant  without  a  guardian 
was  wiped  out  and  the  limitation  as  to  the  filing  of  all  minoi-s'  claims 
was  removed,  thereby  placing  such  claims,  so  far  as  the  date  of  filing 
thereof  was  concerned,  in  the  same  category  as  the  claims  of  insane 
persons,  for  the  very  sound  reason  that  for  all  practical  intents  and 
purposes  the  infant  is,  in  the  eyes  of  the  law,  as  incapable  of  protect- 
ing his  own  interests  as  is  a  person  who  is  bereft  of  reason.  The  legal 
disability  in  the  csme  of  an  infant,  as  such,  ceased  to  exist  when  the 
infant  attained  his  majority,  took  his  place  among  men,  and  became 
capable  of  asserting  and  maintaining  his  own  rights,  and  hence  it 
was  only  when  he  had  attained  his  majority  that  he  possessed,  in  the 
full  legal  sense,  status  to  execute  a  declaration  for  pension.  This 
last-mentioned  act  removed  all  limitation  as  to  the  date  of  the  filing  of 
the  claims  of  minor  children  of  soldiers  and  sailors,  and  from  the  date 
of  its  approval  until  April  29,  1898,  that  construction  of  the  law  gov- 
erned the  adjudication  of  all  claims. 

The  act  of  January  25,  1879  (20  Stat.  L.,  265),  granted  arrears  in 
all  adjudicated  cases  on  account  of  death  from  causes  which  originated 
while  in  the  service  subsequent  to  March  4,  1861. 

The  act  of  March  8,  1879  (20  Stat.  L.,  469),  repealed  all  limitation 
as  to  the  date  of  filing  of  claims  then  before  the  Office,  and  established 
a  new  limitation  by  providing  that  in  all  cases  filed  subsequent  to  June 
30,  1880,  pension  should  commence  from  date  of  filing,  and  expressly 
provided  that  the  limitation  therein  prescribed  should  not  apply  to 
claims  by  or  in  behalf  of  insane  persons  and  children  under  16  years 
of  age. 

The  act  of  June  7,  1888  (25  Stat.  L.,  173),  removes  the  limitation  in 
widows'  cases,  by  providing  that  in  all  such  cases  where  death  occurred 
from  a  cause  which  originated  in  the  service  since  March  4, 1861,  pen- 
sion shall  commence  from  the  date  of  the  death  of  the  husband.  This 
act  does  not  mention  the  cases  of  minors  for  the  sufficient  reason  that 
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under  the  laws  then  in  force,  and  the  rulings  and  practice  based 
thereon,  there  was  no  limitation  as  to  the  date  of  the  filing  of  the 
declaration  of  minors,  and  consequently  there  was  no  necessity  for 
legislation  relative  thereto. 

The  laws  in  force  governing  the  claim  under  consideration  on  the 
date  when  the  right  of  the  minors  to  make  application  accrued,  i.  e., 
December  10,  1876,  were  section  4702  and  section  4709  of  the  Revised 
Statutes,  which  are  here  set  forth  in  full: 

If  any  person  embraced  within  the  provisionfl  of  sections  forty-six  hundred  and 
ninety- two  and  forty-six  hundred  and  ninety -three  has  died  since  the  fourth  day  of 
March,  eighteen  hundred  and  sixty-one,  or  hereafter  dies  by  reason  of  any  wound, 
injury,  or  disease,  which,  under  the  conditions  and  limitations  of  such  sections, 
would  have  entitled  him  to  an  invalid  pension  had  he  been  disabled,  his  widow,  or 
if  there  be  no  widow,  or  in  case  of  her  death,  without  payment  to  her  of  any  part  of 
the  pension  hereinafter  mentioned,  his  child  or  children,  under  sixteen  years  of  age^ 
shall  be  entitled  to  receive  the  same  pension  as  the  husband  or  father  would  have 
been  entitled  to  had  he  been  totally  disabled,  to  commence  from  the  death  of  the 
husband  or  father,  to  continue  to  the  widow  during  her  widowhood,  and  to  his  child 
or  children  until  they  severally  attain  the  age  of  sixteen  years,  and  no  longer;  and, 
if  the  widow  remarry,  the  child  or  children  shall  be  entitled  from  the  date  of  remar- 
riage.    (Sec.  4702,  R.  S.  U.S.) 

All  pensions  which  have  been,  or  which  may  hereafter  be,  granted  in  consequence 
of  death  occurring  from  a  cause  which  originated  in  the  service  since  the  fourth  day 
of  March,  eighteen  hundred  and  sixty-one,  or  in  consequence  of  wounds  or  injuries 
received  or  disease  contracted  since  that  date,  shall  commence  from  the  death  or 
discharge  of  the  person  on  whose  account  the  claim  has  been,  or  is  hereafter  granted, 
or  from  the  termination  of  the  right  of  i)arty  having  prior  title  to  such  pension;  pro- 
vided the  application  for  such  pension  has  been  or  is  hereafter  filed  with  the  Com- 
missioner of  Pensions  within  five  years  after  the  right  thereto  has  accrued;  other- 
wise the  pension  shall  commence  from  the  date  of  filing  the  last  evidence  necessary 
to  establish  the  same.  But  the  limitation  herein  prescribed  shall  not  apply  to  claims 
by  or  in  behalf  of  insane  persons  and  children  under  sixteen  years.  (Sec.  4709, 
R.  8.  U.  S.) 

Subsequently,  on  March  3,  1879,  an  act  was  passed  creating  a  new 
limitation  as  to  the  date  of  commencement  in  all  claims,  repealing  the 
provisions  of  section  4709  of  the  Revised  Statutes,  but  reenacting,  in 
the  same  words,  the  exception  contained  in  said  section  4709  relating 
to  the  claims  of  insane  persons  and  children  under  the  age  of  16  years. 
Section  2  of  said  act  of  March  3,  1879,  which  is  the  only  portion 
thereof  that  need  be  considered  in  connection  with  this  case,  is  as 
follows: 

All  pensions  which  have  been,  or  which  may  hereafter  be,  granted  in  consequence 
of  death  occurring  from  a  cause  which  originated  in  the  service  since  the  fourth  day 
of  March,  eighteen  hundred  and  sixty-one,  or  in  consequence  of  wounds  or  injuries 
received  or  disease  contracted  since  that  date,  shall  commence  from  the  death  or 
discharge  of  the  person  on  whose  account  the  claim  has  been  or  is  hereafter  granted, 
if  the  disability  occurred  prior  to  discharge;  and  if  such  disability  occurred  after  the 
discharge,  then  from  the  date  of  actual  disability,  or  from  the  termination  of  ihe 
right  of  party  having  prior  title  to  such  pension:  Provided^  The  application  for  such 
pension  has  been  or  is  hereafter  filed  with  the  Commissioner  of  Pensions  prior  to  the 
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first  day  of  July,  eighteen  hundred  and  eighty,  otherwise  the  pension  shall  com- 
mence from  the  date  of  filing  the  application;  but  the  limitation  herein  prescribed 
shall  not  apply  to  claims  by  or  in  behalf  of  insane  persons  and  children  under  sixteen 
years  of  age.     (20  Stat.  L.,  469. ) 

Again,  on  August  7,  1882,  section  4702  of  the  Revised  Statutes  was 
amended,  and  the  onh^  portion  thereof  which  is  applicable  to  the  mat- 
ter under  consideration  is  section  1,  which  is  set  forth  in  full: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  section  forty-seven  hundred  and  two,  title  fifty-seven  of 
the  Revised  Statutes  of  the  United  States  is  hereby  amended  so  as  to  read  as  follows: 

*'Sec.  4702.  If  any  person  embraced  within  the  provisions  of  sections  forty-six 
hundred  and  ninety- two  and  forty-six  hundred  and  ninety-three,  has  died  since  the 
fourth  day  of  March,  eighteen  hundred  and  sixty-one,  or  hereafter  dies,  by  reason 
of  any  wound,  injur}',  or  disease  which  under  the  conditions  and  limitations  of 
such  sections  would  have  entitled  him  to  an  invalid  pension  had  he  been  disabled, 
his  widow,  or  if  there  be  no  widow,  or  in  the  case  of  her  death  without  payment  to 
her  of  any  part  of  the  pension  hereinafter  mentioned,  his  child,  or  children  under 
sixteen  years  of  age,  shall  be  entitled  to  receive  the  same  pension  as  the  husband  or 
father  would  have  been  entitled  to  had  he  been  totally  disabled,  to  commence  from 
the  death  of  the  husband  or  father,  to  continue  to  the  widow  during  her  widowhood, 
and  to  his  child  or  children  until  they  severally  attain  the  age  of  sixteen  years,  and 
no  longer;  and  if  the  widow  remarry,  the  child  or  children  shall  be  entitled  from  the 
date  of  remarriage,  except  when  such  widow  has  continued  to  draw  the  pension 
money  after  her  re-marriage,  in  contravention  of  law,  and  such  child  or  children  have 
resided  with  and  been  supported  by  her,  their  pension  will  commence  at  the  date  to 
which  the  widow  was  last  paid."     (22  Stat.  L.,  345.) 

On  April  23,  19()0,  when  the  minor's  claim  was  filed,  the  laws  in 
force  under  which  this  claim  was  adjudicated  were  section  4702, 
Revised  Statutes  (as  amended  by  the  act  of  August  7j  1882),  and  the 
act  of  March  3,  1879,  above  set  forth. 

Attention  is  here  called  to  the  exception  to  the  limitation  made  in 
behalf  of  insane  persons  and  children  under  the  age  of  16  years,  in 
the  different  acts,  beginning  with  the  first  exemption,  which  is  con- 
tained in  section  6  of  the  act  of  July  27,  1868,  and  is  as  follows: 

Provided,  That  the  application  for  such  pension  shall  have  been  or  shall  hereafter 
be  filed  with  the  Commissioner  of  Pensions  within  five  years  after  the  right  thereto 
shall  have  accrued,  except  that  applications  by  or  in  behalf  of  insane  persons  and 
children  under  sixteen  years  of  age  may  be  filed  after  the  expiration  of  said  ^ve 
years,  if  previously  thereto  they  were  without  guardians  or  other  proper  legal 
representatives. 

On  February  4,  1869,  in  the  case  of  the  child  of  James  H.  Hawks- 
ley  (6  L.  B.  P.,  454),  Secretary  Browning  held: 

Where  a  soldier  dies  leaving  no  widow  but  a  minor  child,  such  child  is  pensiona- 
ble, although  it  does  not  file  its  application  until  it  has  attained  its  sixteenth  year; 
and  if  he  dies  leaving  a  widow  and  minor  child,  such  child  is  pensionable  on  the 
remarriage  or  death  of  the  widow,  although  it  does  not  apply  until  after  it  is  16  years 
of  age. 
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The  next  exemption  from  the  limitation  is  contained  in  section  4709 
of  the  Revised  Statutes,  and  is  as  follows: 

*  *  *  But  the  limitation  herein  prescribed  shall  not  apply  to  claims  by  or  in 
behalf  of  insane  persons  and  children  under  16  years. 

,  The  meaning  and  effect  of  the  above-quoted  exception  to  the  limita- 
tion in  behalf  of  insane  persons  and  children  under  16  years  of  age 
have  been  passed  upon  by  the  Department  in  numerous  cases;  and  it 
has  been  unifonnlj'  held  that  the  child  of  a  soldier  whose  right  accrued 
prior  to  the  date  when  it  reached  the  age  of  16  years  was  not  barred 
from  filing  an  application  after  it  reached  such  age.  In  other  words, 
even  though  the  child  had  passed  the  age  of  16  years  without  making 
application,  it  could  thereafter  apply  and  receive  pension  from  the 
date  of  the  death  of  the  father  or  the  death  or  remarriage  of  the 
mother,  up  to  the  date  when  it  reached  the  age  of  16  years.  (Case  of 
John  Pelow,  decided  by  Secretary  Chandler,  March  2,  1877;  Case  of 
Cornelia  E.  Nyland,  3  P.  D.,  o.  s.,  256,  decided  by  Secretary  Chandler, 
April  27, 1876;  and  Case  of  M.  C.  Irving,  decided  by  Secretary  Chand- 
ler, January  26,  1876,  and  February  24,  1876.) 

The  same  interpretation  continued  to  be  placed  upon  the  exception 
up  to  the  time  section  4709  was  repealed  by  the  act  of  March  3,  1879. 

The  exception  to  the  limitation  in  the  act  of  March  3,  1879,  is  as 
follows: 

*  *  *  But  the  limitation  herein  prescribed  shall  not  apply  to  claims  by  or  on 
behalf  of  insane  persons  or  children  under  16  years  of  age. 

This  exception  was  a  reenactment  of  the  one  contained  in  section 
4709,  with  the  addition  of  the  words  "of  age,"  which  in  no  sense 
changes  the  meaning  of  the  clause. 

The  phrase  in  section  4709,  Revised  Statutes,  exempting  from  the 
limitation  the  claims  of  insane  persons  and  children  under  16  years  of 
age,  having  received  a  definite  construction  by  the  oflScers  charged  by 
Congress  with  the  administration  of  the  law,  the  Congress,  when  it 
legislated,  on  March  3,  1879,  fixing  the  new  limitation  in  all  claims, 
and  exempting  from  the  limitation  the  claims  of  insane  persons  and 
minor  children  under  the  age  of  16  years,  in  the  same  words  as  were 
used  in  section  4709,  must  be  presumed  to  have  known  what  that  con- 
struction was,  and  to  have  reenacted  the  same  clause  in  the  act  of 
March  3,  1879,  with  a  full  understanding  as  to  what  its  effect  would 
be  in  relation  to  claims  like  the  one  at  bar. 

The  importance  in  the  construction  of  a  statute  of  a  comparison  of  the  same  with 
the  earlier  statutes  in  pari  materia  has  already  been  pointed  out.  A  recourse  to  such 
statutes,  however,  necessarily  involves  a  recourse  to  the  construction  placed  upon 
them  by  the  courts;  for  such  decisions  become  virtually  a  part  of  the  law,  and,  aside 
from  this  consideration,  as  the  comparison  of  former  acts  in  pari  materia  proceeds 
upon  and  is  justified  and  demanded  by  the  principle  that  the  legislature  can  not  be 
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presumed  ignorant  of  previous  legislation,  so  a  recourse  to  a  construction  put  by  the 
courts  upon  words  used  in  such  acts  is  based  upon  the  reasonable  assumption  that 
where  the  legislature  has  reproduced  language  upon  which  a  case  has  been  decided, 
it  must  have  known  the  interpretation  put  upon  them  in  that  decision.  It  is  but  a 
corollary  to  this  assumption  that  where  cases  have  been  decided  on  particular  forms 
of  words  in  courts  of  justice,  and  those  forms  of  words  are  then  used  in  legislative 
enactments,  the  legislature,  in  the  absence  of  anything  in  the  statutes  showing  that 
it  did  not  mean  to  use  them  in  the  sense  attributed  to  them  by  such  judicial  con- 
struction, must  be  presumed  to  have  used  them  in  that  sense.  It  may  be  taken- 
for  granted  that  the  l^slature  is  acquainted  with  any  construction  which  has  been 
put  on  a  statute  by  judicial  authority.  Therefore,  when  the  words  of  an  old  statute 
are  either  transcribed  into  or  by  reference  made  a  part  of  a  new  statute,  this  is  under- 
stood to  be  done  with  the  object  of  adopting  any  legal  interpretation  which  has  been 
put  on  them  by  the  courts.     (Endlich  on  the  Interpretation  of  Statutes,  sec.  367.  ) 

Where  the  terms  of  a  statute  which  has  received  a  judicial  construction  are  used  in 
a  later  statute,  whether  passed  by  the  legislature  of  the  same  State  or  country,  or  by 
that  of  another,  that  construction  is  to  be  given  to  the  later  statute;  for  if  it  were 
intended  to  exclude  any  known  construction  of  a  previous  statute,  the  legal  presump- 
tion is  that  its  terms  would  be  so  changed  as  to  effectuate  that  intention.  (Suther- 
land on  Statutory  Construction,  420. ) 

When  the  words  in  an  act  have  acquired,  through  judicial  interpretation,  a  definite 
meaning,  they  will,  when  found  in  a  subsequent  act,  be  presumed  to  be  used  in  the 
same  sense,  unless  a  contrary  intention  appears  from  the  act.  The  "Abbotaford  " 
(98  U.  S.,  440). 

When  this  court  has  given  a  construction  to  relative  provisions  in  different  parts  of 
a  statute,  and  Congress  then  makes  a  new  enactment  respecting  the  same  subject- 
matter,  with  provisions  in  different  sections  bearing  like  relations  to  each  other,  and 
without  indicating  a  purpose  to  vary  from  that  construction,  the  court  is  bound  to 
construe  the  two  provisions  in  the  different  sections  of  the  new  statute  in  the  same 
sense  which,  in  previous  statutes,  had  uniformly  been  given  to  them,  and  not  invent 
ja  new  application  and  relation  of  the  two  clauses.  Claflin  and  Others  t\  Common- 
wealth Insurance  Company  (110  U.  S.,  81). 

Where  a  statute  granting  pensions  has  received  a  settled  construction  by  the  Com- 
missioner of  Pensions,  and  several  subsequent  acts  of  Congress  manifest  the  intention 
of  that  body  to  adopt  the  departmental  construction,  the  courts  will  not  interpret 
the  statutes  differently.     United  States  v.  Alexander  (12  Wallace,  177). 

When  the  words  in  a  statute  have  acquired,  through  judicial  interpretation,  a  well- 
understood  judicial  meaning,  it  is  to  be  presumed  that  they  w^ere  used  in  that  sense 
in  a  subsequent  statute  on  the  same  subject  unless  the  contrary  appears.  Daniel  r. 
Simms  (49  W.  Va.,  554). 

In  enacting  statutes  the  legislature  will  be  presumed  to  have  legislated  with  a  refer- 
ence to  the  construction  given  to  the  former  statute,  conceived  in  substantially  the 
same  language,  and  in  the  absence  of  a  legislative  rule,  the  decisions  on  the  former 
act  furnish  the  rule  of  construction  for  the  latter.     State  v,  Swope  (11  Ind.,  91). 

The  legislature,  in  reenacting  a  statute  substantially  in  the  terms  of  a  former  stat- 
ute, which  had  been  judicially  considered,  will  be  presumed  to  have  put  that  con- 
struction on  the  statute  which  the  prior  act  had  received.  Ex  parte  Mathews  (22 
Ala.,  51). 

Statutes  in  pari  materia  are  to  be  construed  together  as  if  a  provision  in  one  stat- 
ute receives  a  judicial  construction  and  it  is  inserted  in  another,  the  same  construc- 
tion would  be  given  to  it,  but  where  the  clause  varies  it  shows  a  different  intention 
of  the  legislature.     Rutland  v.  Mendon  (1  Pick.,  155). 

The  reenactment  of  a  statute  after  a  judicial  construction  of  its  meaning  must  be 
regarded  as  a  legislative  adoption  of  the  statute  as  thus  construed.  Tuxbury's 
Appeal  (67  Maine,  267). 
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When  a  statate  has  received  a  judicial  construction  in  the  court  of  the  State  where 
it  was  in  force,  ai;id  the  same  statute  has  been  reenacted  with  the  same  provision 
which  has  been  the  subject  of  judicial  discussion  and  decision,  the  legislature  are 
understood  to  have  adopted  the  construction  given  by  the  courts.  Myrick  r.  Hasey 
(27  Me.,  17). 

It  is  an  established  legal  maxim  that  when  the  legislature  adopts  or  reenacts  a 
statute  the  previous  construction  of  the  statute,  as  settled  by  the  courts  of  law,  is 
adopted.    Tomeon  v.  Ward  (1  N.  H.,  12). 

It  is  by  no  means  an  inconvenient  mode  of  construing  statutes  to  presume  that  the 
legislature  was  aware  of  the  state  of  the  law  at  the  time  they  were  passed.  If,  then, 
the  law  was  that  by  the  use  of  such  and  such  words  the  privilege  in  question  was  not 
taken  away,  and  the  legislature  passed  an  act  in  which  similar  language  is  used,  why 
are  we  to  presume  that  they  intended  more  by  the  new  statute  than  the  old?  Jones  v. 
Brown  (2  Ex.  Reports,  Wellsby,  Hurlstone  Gordon,  329). 

The  substantial  reenactment  of  a  former  statute  which  had  been  formerly  con- 
strued is  a  legislative  adoption  of  that  judicial  construction.  Huddleston  v.  Askey 
(56  Ala.,  218). 

Prior  to  August  7,  1882,  the  Department  passed  directlj'  upon  the 
meaning  of  the  exception  to  limitation  in  behalf  of  minor  children 
contained  in  the  act  of  March  3,  1879: 

Should  a  claim,  however,  be  fil«id  in  behalf  of  the  children  of  George  Weigart  as 
minors,  it  would  be  entitled  to  consideration,  it  matters  not  what  their  age  now  is, 
and  should  it  be  proven  that  their  father's  death  was  due  to  the  service,  they  would, 
under  the  last  clause  of  the  proviso  of  section  2  of  the  act  of  March  3, 1879,  be  enti- 
tled to  i)ension,  as  provided  in  section  4702  of  the  Revised  Statutes,  for  the  period 
from  the  date  of  the  widow's  (their  mother's )  remarriage  until  they  severally  attained 
the  age  of  16  years.  (Case  of  Karoline  Fritache  (8  P.  D.,  o.  s.,  196),  decided  by 
Acting  Secretary  of  the  Interior  Bell  on  May  19,  1881 ) ; 

and  the  Bureau,  knowing  what  the  views  of  the  Department  were  as 
to  the  meaning  of  the  last  clause  of  the  proviso  in  the  act  of  March  3, 
1879,  recognized  that  there  was  no  limitation  in  the  case  of  minors. 

No  statute  of  limitation  runs  against  minors,  therefore  their  rights  are  not  affected 
by  the  time  of  filing  an  application  in  any  case.  (Practice  of  the  Pension  Bureau 
issued  in  1882  by  order  of  Commissioner  Dudley,  dated  August  1 ,  1882. ) 

With  this  known  construction  placed  upon  the  provision  under  con- 
sideration of  the  act  of  March  3,  1879,  Congress,  on  August  7,  1882, 
amended  section  4702,  by  reenacting  that  section  in  its  entirety,  and 
added  the  following: 

*  *  *  Except  when  such  widow  has  continued  to  draw  the  pension  money 
after  her  remarriage,  in  contravention  of  law,  and  such  child  or  children  have  resided 
with  and  been  supported  by  her,  their  pension  will  commence  at  the  date  to  which 
the  widow  was  last  paid. 

The  reenactment  by  Congress  of  section  4702,  on  August  7, 1882,  in 
view  of  the  fact  that  Congress  is  presumed  to  know  the  state  of  the 
law  in  existence  at  the  time  it  legislates,  must  be  accepted  as  a  legisla- 
tive approval  of  the  construction  that  had  been  placed  upon  other  laws 
in  pari  materia. 

Thus  far  it  will  be  seen  that  the  Bureau  and  Department  have 
accepted  the  law  to  mean  that  there  had  been  no  bar  to  the  filing  of  a 

Digitized  r 


86  DECISIONS    RELATING   TO   PENSIONS. 

claim  by  a  minor  over  16  years  of  age  after  the  limitation  was  removed 
by  the  act  of  March  3,  1873,  and  Congress  legislated  with  presumabh^ 
full  knowledge  of  the  effect  that  had  been  given  to  the  laws,  and  in 
enacting  statutes  bearing  upon  the  same  subject,  used  no  language 
that  can  be  construed  to  warrant  a  change  in  the  pi-actice  from  what 
it  was  at  the  time  Congress  last  had  these  laws  under  consideration. 

With  the  exception  of  a  short  time  during  1893,  and  this,  a  Com- 
missioner's ruling  in  violation  of  Departmental  decisions,  the  con- 
struction placed  upon  the  acts  in  question  by  the  Department  has  been 
that  there  was  no  limitation  as  to  the  date  upon  which  a  minor  could 
file  a  claim  for  pension.  The  ruling  has  been,  in  effect,  with  the  sin 
gle  exception  noted,  that  the  right  of  a  minor  having  once  accrued,  it 
could  not  be  defeated  by  lapse  of  time,  but  could  be  taken  advantage 
of  either  before  or  after  the  child  arrived  at  the  age  of  16  yeai-s. 

Where  a  widow  and  a  child  under  16  years  of  age  survive  the  soldier,  and  the 
widow  remarries  after  the  child  has  reached  that  age,  and  then  dies,  without  having 
been  paid  any  part  of  the  pension,  the  child  is  entitled  from  soldier's  death  until  he 
arrives  at  the  age  of  16  years.     (Construction  by  Secretary  Teller,  March  3,  1885.) 

The  exception  contained  in  the  proviso  of  the  second  section  of  the  act  of  March 
3,  1879,  which  declares  the  limitation  therein  contained  shall  not  apply  to  claims  by 
or  in  behalf  of  children  under  16  years  of  age,  is  descriptive  of  a  claims  of  claims 
wherein  title  has  accrued  by  reason  of  minority  at  the  date  of  the  father's  death,  and 
does  not  limit  the  pensionable  period  and  age  during  which  said  minors  must  apply. 
Such  claims  are  excepted  from  all  limitations,  and  are  not  forfeited  by  neglect  to 
apply  during  the  period  of  pensionable  minority.  (Minors  of  Thomas  W.  Baugher 
(7  P.  D.,  433),  Assistant  Secretary  Reynolds,  April  17,  1895.) 

The  last-cited  decision  has  continued  to  be  the  view  of  the  Depart- 
ment upon  the  question  in  controversy  up  to  the  present  time. 

In  the  case  of  the  minors  of  Eli  Phipps  (8  P.  D.,  Ill),  Assistant 
Secretary  Reynolds,  on  March  30,  1896,  held: 

Where  a  soldier  dies,  leaving  a  widow  and  minor  children  under  the  age  of  16 
years  surviving  him,  such  children  may,  under  section  4702,  Revised  Statutes  of  the 
United  States,  after  attaining  the  age  of  16  years,  and  where  death  of  their  mother 
occurs  thereafter  without  payment  to  her  of  any  part  of  the  pension,  apply  in  their 
own  right  and  receive  the  same  pension  as  the  father  would  have  been  entitled  to 
had  he  been  totally  disabled,  to  commence  from  the  date  of  his  death  and  to  con- 
tinue until  they  respectively  arrive  at  the  age  of  16  years; 

and,  in  discussing  the  proposition,  states: 

A  question  similar  in  principle  arose  under  section  4718,  Revised  Statutes,  which 
provides  that  when  any  person  entitled  to  a  pension  shall  die  while  his  application 
is  pending — 

His  widow,  or,  if  there  be  no  widow,  the  child  or  children  of  such  person  under 
the  age  of  16  years,  shall  be  entitled  to  receive  the  accrued  pension  to  the  date  of 
the  death  of  such  person  *  *  *  and  if  no  widow  or  child  survive,  no  payment 
whatsoever  of  the  accrueii  pension  shall  he  made  or  allowed.    *    *    ♦ 

Francis  Thierry  died  while  his  claim  for  pension  was  pending,  leaving  a  daughter 
under  16  years  of  age  and  a  widow.  After  the  daughter  arrived  at  the  age  of  16 
years  the  mother  died,  and  still  later  the  pension  was  allowed  and  certificate  there- 
for was  issued. 
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Under  date  of  August  12,  1881,  the  Attornej'^-General  rendered  an 
opinion,  which  contains  the  following: 

If  the  mother  had  died  before  the  father  there  would  be  no  question  as  to  the 
child's  rights;  if  the  widow  had  survived  until  the  time  came  for  payment  there 
would  be  no  question  as  to  her  right.  The  peculiarity  of  the  case  is  that  there  was 
a  widow  at  the  time  of  the  death  of  the  claimant,  and  there  is  none  now  when  pay- 
ment is  to  be  made.  In  determining  whether  this  fact  should  prevent  payment  of 
the  pension  to  the  child  no  aid  is  obtainable  from  the  original  statute,  and,  as  the 
revision  is  not  explicit,  we  are  left  to  the  reason  and  spirit  of  the  law  for  its  inter- 
pretation. I  can  not  imagine  any  reason  why  the  child  should  receive  the  accrued 
pension  where  the  claimant  survived  that  would  not  apply  with  equal  force  to  a  case 
where  the  death  of  a  mother  intervened  between  that  of  the  claimant  and  the  allow- 
ance of  the  pension.  The  prohibitory  clause  of  the  statute  is  limited  to  where  *'  no 
widow  or  child  survive,'*  meaning,  of  course,  **no  widow  or  child  under  16  years  of 
age."  Here  a  child  who  was  under  16  years  of  age  at  the  death  of  the  claimant  has 
survived  until  the  allowance  of  the  pension. 

The  purpose  of  the  statute  was  to  give  the  accrued  pension  to  the  widow  or  the 
child;  and,  in  my  opinion,  at  the  death  of  the  father  each  acquired  a  distinct  con- 
tingent interest;  the  widow's  being  contingent  on  her  survival  until  allowance  and 
payment,  the  child's  being  contingent  on  the  death  of  the  mother  prior  to,  and  its 
own  survival  until,  payment.     (Opinions  of  Attorney-General,  Vol.  XVII,  p.  192.) 

The  principle  here  announced  is  applicable  to  the  case  of  minor  children  under 
section  4702;  and,  in  view  of  the  previous  holdings  of  the  Department  and  the  plain 
terms  of  the  statute,  it  is  believed  that  the  rule  of  practice  heretofore  announced 
should  be  sustained. 

From  March  3,  1873,  to  April  29,  1898  (the  date  of  ray  predeces- 
sor's letter  to  the  Department),  the  claims  of  minors,  with  the  one 
exception  noted,  were  adjudicated  upon  the  theory  that  there  was  no 
limitation  as  to  the  date  of  filing  the  declaration,  and  pensions  were 
allowed  therein  from  the  date  upon  which  the  minor's  status  accrued. 
Estimates  for  appropriations  were  made  upon  that  basis;  Congress 
provided  for  the  payment  of  pensions  on  that  basis,  and  there  was  no 
rule  more  firmly  established  and  more  clearly  an  integral  part  of  the 
pension  system  than  was  the  practice  in  this  regard.  It  had  the  sanc- 
tion of  years  of  usage;  was  based  upon  the  law  itself,  and  was  firmly 
established  with  at  least  the  implied  consent  of  Congress. 

Let  us  now  turn  again  to  the  decision  rendered  by  the  Department 
in  the  Baugher  case  (7  P.  D.,  433),  hereinbefore  cited. 

This  decision  has  never  been  overruled,  and  its  lucid  and  compre- 
hensive reasoning  commends  itself  to  every  one  who  reads  it.  It  is 
worth  while  to  carefully  examine  the  Baugher  case,  because  an  under- 
standing of  it  will  clear  up  all  doubts  that  may  arise  in  examining  the 
law  of  March  3,  1879. 

The  doubts  that  have  arisen  have  grown  out  of  the  fact  that  the 
phrase  '^ children  under  16  years  of  age"  was  believed  to  apply  to 
individuals  with  reference  to  the  date  of  the  act  rather  than  to  a  class. 
The  phrase  quoted  has,  in  fact,  reference  to  a  class  as  a  class. 

The  whole  pension  is  given  to  the  offspring  of  the  father  (the  soldier)  as  a  class. 
(Boone  case,  supra.)  nr^r^c^]r> 
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Claims  by  or  in  behalf  of  children  under  16  years  of  age  is  descriptive  of  a  class  of 
claims.     (See  Baugher  case,  supra. ) 

For  pui'poses  of  illustration  let  us  abbreviate  the  phrase  "children 

under  16  years  of  age,"  and  make  a  class  and  call  such  children 

'^dependent  orphans."     Having  given  the  class  a  name,  let  us  then 

.substitute  the  class  name  for  the  phrase  found  in  the  law.     The  law 

will  then  read: 

*  *  *  But  the  limitation  herein  prescribecl  shall  not  apply  to  claims  by  or  on 
behalf  of  (a)  insane  persons  or  (b)  dependent  orphans. 

It  is  readily  seen  that  where  the  class  idea  is  applied  to  the  term  used 
in  the  law  of  March  3,  1879,  there  can  be  no  possible  doubt  as  to  the 
interpretation.  The  law  was  intended  to  except  from  its  application 
the  claims  of  two  classes  who  were  under  legal  disability,  viz,  (1) 
insane  people;  (2)  certain  minor  children. 

The  Department  having,  for  over  twenty -five  years,  consistently  held 
that  the  claims  of  minor  children  were  exempt  from  limitation,  and 
the  act  of  March  3,  1879,  having  been  held,  until  recently,  to  have 
expressly  exempted  claims  filed  by  or  in  behalf  of  children  under  the 
age  of  16  years,  it  would  seem  that  the  former  practice,  now  sus- 
pended, should  be  restored. 

It  is  recommended  that  the  order  of  the  Department  of  May  26, 1900 
(10  P.  D.,  465),  be  abrogated,  and  that  the  Bureau  be  directed  to  pro- 
ceed with  the  adjudication  of  the  suspended  claims. 

E.  F.  Ware,  Commimioner. 


marriage— >vest  t^rgixia— act  augit.st  7,  1888. 
Mazilla  Lester  (as  widow). 

Claimant  married  soldier  by  ceremony  while  he  had  a  living  and  undivorced  wife. 
A  divorce  was  obtained  from  soldier  by  the  first  wife  three  months  after  he 
married  claimant.  No  further  marriage  took  place  between  soldier  and  claim- 
ant after  the  imj)ediment  was  removed. 

Held^  Claimant  is  not  the  widow  of  soldier.  Common  law  marriages  are  invalid  in 
the  State  of  West  Virginia  if  contracted  in  said  State.  (Beverlin  r.  Beverlin, 
29  W.  Va.,  723.) 

Assistant  Secretary  M,    W.  Miller  to  the   Commissioner  of  Pensions^ 

July  29, 1903. 

Mazilla,  as  widow  of  James  Lester,  formerly  a  private  in  Com- 
pany B,  Seventh  West  Virginia  Volunteer  Infantry,  filed  her  applica- 
tion imder  the  general  law  on  April  17,  1901,  claim  being  rejected 
February  20,  1902,  on  the  ground  that  claimant  was  not  the  widow  of 
the  soldier  in  question.     An  appeal  was  tiled  March  19,  1902. 

The  facts  in  the  case  are  as  follows:  The  soldier  had  been  married 
to  one  Catherine,  and  afterwards,  during  the  lifetime  of  Catherine, 
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married  the  claimant  by  ceremony  in  the  State  of  West  Virginia,  on 
July  13,  1865.  On  the  28th  day  of  October,  1865,  Catherine  obtained 
a  decree  of  divorce  from  soldier  on  the  ground  of  adultery.  The 
claimant  swears  that  soldier  told  her  prior  to  their  marriage  that  he 
had  already  obtained  a  divorce  from  his  first  wife,  and  that  she  was 
not  aware  of  the  true  state  of  facts  until  after  his  death,  which 
occurred  April  5,  1901. 

The  ceremonial  marriage  of  claimant  and  soldier  was  null  and  void 
for  the  reason  that  soldier  had  at  the  time  a  living  and  undivorced 
wife,  and  it  only  remains  to  discover,  under  the  act  of  August  7, 1882, 
what  is  the  law  of  the  State  of  West  Virginia  as  to  such  a  domestic 
relation  as  is  herein  shown  to  have  existed. 

In  the  ease  of  Beverlin  v.  Beverlin  (29  W.  Va.,  723)  the  facts  were 
as  follows:  One  EJizabeth  married  Foster  in  1837;  in  June,  1861,  she 
married  Beverlin.  At  that  date  divorce  proceedings  had  been  insti- 
tuted between  Elizabeth  and  Foster,  but  they  were  afterwards  aban- 
doned. Foster  died  in  1873,  and  then  Beverlin  and  Elizabeth  entered 
in  a  new  agreement  to  thereafter  live  as  husband  and  wife,  the  impedi- 
ment having  been  removed  by  death.  They  talked  over  the  advisa- 
bility of  being  again  married  by  ceremony,  but  for  prudential  reasons 
preferred  to  stand  upon  their  new  bona  fide  verbal  contract.  In  1884 
Elizabeth  sued  Beverlin  for  divorce,  and  the  trial  court  issued  a  divorce 
decree.  The  case  was  appealed,  and  the  supreme  court  rendered  a 
decision  in  the  matter,  holding  that  the  attempted  marriage  in  June, 
1861,  was  void,  and  that  the  common-law  marriage  entered  into  after 
the  death  of  Foster  was  not  valid.  The  court  went  thoroughly  into 
the  matter,  discussed  the  statute  at  length,  and  said: 

We  think  our  statute  has  wholly  superseded  the  common  law,  and  its  effect,  if  not 
in  express  tenhs,  renders  invalid  all  attempted  marriages  contracted  in  the  State 
which  have  not  been  solemnized  in  substantial  compliance  with  its  provision. 

After  devoting  some  space  to  an  argument  tending  to  show  that  the 
statute  did  contain  words  of  nullity  regarding  common-law  marriages, 
the  court  further  said: 

No  marriage  or  attempted  marriage,  if  it  took  place  in  the  State,  can  1^  lield  valid 
here,  unless  it  has  been  shown  to  have  been  solemnized  according  to  our  statutes. 
It  is  very  certain  that  no  attempted  or  pretended  marriage  can  be  held  to  be  valid 
when  it  affirmatively  appears  that  it  has  not  been  so  solemnized. 

A  most  careful  examination  of  all  the  West  Virginia  Reports  fails 
to  disclose  any  contrary  doctrine;  but,  on  the  contrary,  the  supreme 
court  in  the  Hitchcock  case  (2  W.  Va.,  435)  intimates  strongly  that 
the  court,  under  the  statutes,  must  not  recognize  the  validitj'  of  a 
common-law  marriage  consummated  anywhere  in  this  country,  unless  it 
was  shown,  by  the  statutes  of  that  State  in  which  it  arose,  or  by  the 
rulings  of  the  supreme  crourt  of  such  State,  that  such  marriage  was 
considered  lawful  in  that  State. 
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These  cases  effectually  settle  the  status  of  claimant.  She  was  not 
lawfully  married  to  soldier  by  the  ceremony  of  July  12,  1865,  and  she 
could  not,  under  the  statute,  be  the  lawful  wife  of  soldier  unless  a 
ceremonial  marriage  took  place  after  the  impediment  had  been  removed 
by  the  divorce  in  October,  1865. 

The  Department  under  the  act  of  August  7, 1882,  must  be  governed 
bj''  the  lex  loci,  and  in  so  doing  it  must  sustain  the  action  appealed 
from. 

Action  affirmed. 


commencement— act  of  april.  «3,  1900-act  of  january  5,  1893— 

mexican  war. 

Daniel  Eveland. 

The  act  of  April  23,  1900,  in  extending  all  of  the  benefits  of  the  act  of  January  5, 
1893,  to  pensionable  Mexican  war  survivors  who  are  entitled  to  a  service  pen- 
sion, carries  with  it  the  benefit  of  having  the  pension  commence  from  the  same 
date  as  those  under  the  last-mentioned  act;  and  the  rule  for  such  date  is  found 
in  the  opinion  in  the  case  of  Robert  Markwood  (11  P.  D.,  380). 

Assistant  Secretary  M.   W.  MiUer  to  the  CoraTnissioner  of  Pensions^ 

July  W,  190S. 

Daniel  Eveland,  formerly  a  private  in  Company  I,  Seventh  United 
States  Infantry,  Mexican  war,  being  a  pensioner  at  the  rate  of  $8  per 
month  under  the  act  of  January  29,  1887,  filed  his  declaration  for 
increase  under  the  act  of  April  23,  1900,  increase  being  denied  June 
25, 1903,  in  the  following  terms: 

Claimant  was  not  entitled  to  increase  under  the  act  of  January  5,  1S93,  prior  to 
April  23, 1900,  the  date  of  the  approval  of  an  act  extending  the  provisions  and  bene- 
fits of  the  act  of  January  5,  1893,  to  all  survivors  of  the  Mexican  war  pensionable 
under  existing  Mexican  war  service  pension  laws.  Claimant's  name  was  not  on  the 
rolls  as  a  pensioner  under  act  of  January  29,  1887,  at, the  date  of  the  passage  of  the 
act  of  January  5, 1893.  Act  of  April  23,  1900,  held  not  to  be  retroactive  in  its  opera- 
tion.    (See  par.  12,  subdivision  C,  Commissioner's  Order,  No.  92.) 

An  appeal  was  filed  December  31,  1902,  the  contention  being  that 
error  of  law  was  committed  in  not  properl}'^  construing  the  terms  of 
the  act  in  question. 

The  act  of  April  23,  1900,  is  as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  RepreHentaiives  of  the  United  States  of  America 
in  Congress  assembled^  That  the  benefits  of  the  act  entitled  "An  act  granting  increase 
of  pensions  to  soldiers  of  the  Mexican  war  in  certain  cases,"  approved  January  fifth, 
eighteen  hundred  and  ninety-three,  l)e,  and  they  are  hereby,  extended  to  all  sur- 
vivors of  the  Mexican  war  who  are  pensionable  under  existing  Mexican  war  service 
pension  laws,  and  who  have  become  or  may  hereafter  l)ecome  wholly  disabled  from 
manual  labor  and  in  such  destitute  circumstances  that  eight  dollars  per  month  are 
insufficient  to  provide  them  the  necessaries  of  life,  irrespective  of  the  date  of  the 
granting  of  the  said  service  pension. 
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The  act  of  January  5,  1893,  referred  to  in  the  last-quoted  act  is  as 
follows: 

That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  to  increase  the 
pension  of  every  pensioner  who  is  now  on  the  roll  at  eight  dollars  per  month  on 
account  of  services  in  the  Mexican  war  and  who  is  wholly  disabled  for  maniul  labor, 
and  is  in  such  destitute  circumstances  that  eight  dollars  per  month  are  insufficient  to 
provide  him  the  necessaries  of  life,  to  twelve  dollars  per  month. 

The  sole  issue  under  this  appeal  is  as  to  the  date  of  commencement 
of  increase  of  pension  when  one  claims  under  the  act  of  April  23, 
1900. 

The  act  of  January  5,  1893,  was  merelj"  one  of  increase,  limited  in 
its  benefits  to  those  Mexican  war  survivors  whose  names  were  on  the 
roll  at  the  date  of  its  passage.  The  act  of  April  23,  1900,  left  this 
legislation  intact,  saving  only  it  took  away  such  limitation,  extending 
its  benefits,  and  all  its  benefits,  to  pensionable  Mexican  war  survivors, 
regardless  of  the  fact  that  their  names  were  not  on  the  pension  roll  on 
January  5,  1893.  The  act  of  April  23,  1000,  contains  no  words  of 
grant,  mentions  no  express  rate,  and  makes  no  provision  for  filing  a 
declaration;  but,  in  clear,  unambiguous,  and  express  terms,  affects  the 
act  of  January  6,  1893,  only  to  the  extent  of  removing  the  provision 
as  to  names  being  on  the  roll  on  January  5,  1893,  bestowing  its  full 
benefits  upon  those  who  show  themselves  to  be  within  the  requisite 
pensionable  condition,  physical  and  financial. 

Inasmuch  as  the  act  of  January  5, 1893,  makes  no  provision  for  filing 
a  declaration  and  contains  no  words  of  grant,  it  being  simply  one  of 
increase,  it  became  necessary  for  the  Department  to  construe  said  act, 
which  it  did  in  the  opinion  in  the  case  of  Robert  Markwood  (11  P.  D., 
380).  The  issue  in  the  Markwood  case  was  as  to  the  date  of  commence- 
ment of  pension  under  the  act  therein  discussed,  and  as  portions  of  the 
discussion  in  the  said  opinion  are  pertinent  to  the  issue  in  the  case  now 
under  consideration,  excerpts  from  said  opinion  are  herein  set  forth: 

The  act  of  January  5,  1893,  is  in  no  sense  a  ''special  act,''  as  that  term  is  used  and 
known  in  pension  legislation,  but  is  a  component  part  and  parcel  of  the  general  leg- 
islation by  Congress  pertaining  to  and  granting  service  pensions  to  survivors  of  the 
Mexican  war,  and  is  to  be  construed  in  pari  materia  with  and  in  the  light  of  the 
pension  laws  governing  the  grant  of  such  pensions  to  that  class  of  soldiers. 

It  is  to  be  observed  that  the  terms  of  the  act  are  silent  as  to  the  date  when  the 
increase  of  pension  therein  provided  shall  commence,  but  this  fact  becomes  of  little 
importance,  if  not  wholly  immaterial,  when  it  is  taken  into  consideration  that  the 
act  itself  is  but  an  addendum,  so  to  speak,  to  the  act  of  January  29,  1887. 

It  is  one  of  the  best-settled  and  most  familiar  rules  of  interpretation  and  constnic- 
tion  of  statutes  that  all  laws  which  relate  to  the  same  subject-matter,  having  in  view 
but  one  object  relative  to  a  certain  designated  and  defined  class  of  individuals, 
although  such  laws  may  have  l)een  enacted  at  different  times  and  under  different 
and  diverse  circumstances  and  separated  even  by  long  intervals  of  time,  are  in  pari 
materia  and  to  be  considered  and  construed  together  as  though  they  constituted  but 
one  act.  A  long  line  of  authorities  is  cited  in  support  of  this  proposition  by  Mr. 
Sutherland  in  his  work  on  Statutory  Construction,  and  the  soundness  of  the  i)rinci- 
ple  does  not  admit  of  doubt.     ( Sutherland  on  Statutory  Constructions,  sees.  283, 288. ) 
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No  act  has  any  force  until  its  passage;  but,  nevertheless,  the  pro- 
visions of  an  act  may  be  such  as  to  bestow  a  right  upon  those  included 
within  it,  which  right  may  antedate  in  point  of  time,  so  far  as  emolu- 
ments go,  the  date  of  the  passage  of  the  act.  Because  this  is  true  the 
act  is  not  necessarily  retroactive,  although  it  may  be,  as  the  courts  have 
said  in  reference  to  similar  statutes,  retrospective  in  its  aspect  as  to 
certain  features.  A  Mexican  war  survivor  might  have  been,  on  Janu- 
ary 6,  1893,  wholly  incapacitated  for  performing  manual  labor,  and  in 
such  destitute  circumstances  that  $8  per  month  were  not  sufficient  for 
the  actual  necessities  of  life;  and  yet,  if  his  name  was  not  on  the  pen- 
sion roll  on  said  last-mentioned  date  he  could  not,  under  this  act,  claim 
$12  per  month,  solely  and  only  because  his  name  was  not  on  the  roll, 
the  act  granting  the  increase  to  those  whose  names  were  on  the  roll 
and  to  no  others. 

It  was  said  in  the  Markwood  case: 

As  a  general  rule  the  pension  laws  prescribe  a  definite  date  for  the  commencement 
of  pension,  which  is,  in  most  instances,  the  date  of  filing  the  application;  but  such 
commencement  is  always  subservient  to  the  fact  that  the  claimant  shall  have  estab- 
lished by  proof  that  at  the  date  of  the  filing  his  case  met  and  fulfilled  all  the  condi- 
tions  of  pensionable  title  under  the  law,  the  real  question  to  be  decided  in  all  cases 
being,  At  what  date  was  the  claimant  shown  to  come  within  the  terms  of  the  statute? 
Recitals  in  statutes,  however,  that  pensions  shall  commence  at  the  date  of  the  filing 
of  the  application  are  terms  of  limitation;  and  this  Department  has  no  right  or 
authority  to  introduce  such  limitation  into  an  act  by  construction,  unless  the  terms 
of  the  act,  either  expressed  or  implied,  warrant  such  a  procedure. 

And  that  which  is  true  as  to  want  of  authority  to  read  a  date  of 
commencement  into  the  act  of  January  5,  1893,  as  that  of  the  date  of 
filing  the  declaration,  is  true  as  to  the  lack  of  authoritj^  to  make  the 
date  of  the  passage  of  the  act  of  April  23, 1900,  the  date  of  commence- 
ment. The  last  act  contains  no  warrant  for  such  procedure.  It  does 
not  either  expressly  or  impliedly  declare  that  a  pension  under  its  pro- 
visions shall  commence  from  the  filing  of  the  declaration,  or  from  the 
date  of  its  passage;  but  it  does,  in  express  terms,  refer  to  the  act  of 
January  5,  1893,  for  the  proper  date.  It  is  true  that  no  one  could 
claim  the  benefits  of  the  act  of  April  23,  1900,  prior  to  the  date  of  its 
passage;  but  after  said  date  one  cei-tainly  could  claim  all  of  its  bene- 
fits, even  though  among  such  benefits  was  the  right  to  receive  a  cer- 
tain sum  of  money  covering  a  period  antedating  the  passage  of  the  act. 

If  a  Mexican  war  survivors  name  was  on  the  roll  at  $8  per  month 
and  he  showed  himself  to  be  in  such  a  condition  as  the  act  of  January 
5, 1893,  requires,  there  can  not  be  any  question  but  that  he  was  entitled 
to  $12  per  month  from  the  date  of  the  passage  of  the  last  act  mentioned. 
All  the  act  of  April  23,  1900,  professed  or  pretended  to  do  was  to  say 
to  the  pensionable  Mexican  war  survivor  whose  name  was  not  on  the 
roll  that  notwithstanding  such  fact  he  should  stand  on  the  same  foot- 
ing and  be  entitled  to  all  the  same  benefits  as  those  whose  names  were 
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on  the  roll.  It  merely  took  away  the  condition  precedent  of  his  name 
being  on  the  roll,  and  allowed  him  to  stand  in  the  shoes  of  one  who 
was  actually  drawing  a  pension  under  the  act  of  Januar}'  29,  1887. 

And  so  the  question  resolves  itself,  so  far  as  the  present  issue  is 
concerned,  into  a  matter  of  proof.  When  was  the  claimant  in  such  a 
physical  and  financial  condition  as  is  required  by  the  act  of  January  5, 
1893 — for  such  condition  is  the  same,  identically,  as  that  set  forth  in 
the  act  of  April  23,  1900;  if  on  January  6,  1893,  then  he  is  entitled 
to  $12  per  month  from  that  date,  for  the  necessity  of  the  name  being 
on  the  roll  is  done  awaj^  with  bj^  the  act  of  April  23, 1900;  if  not  until 
a  subsequent  date,  then  his  pension  should  commence  from  such  a 
subsequent  date.  The  act  of  April  23, 1900,  makes  no  change,  neither 
does  it  imply  any  change  in  the  date  of  commencement  under  the  act 
of  January  5,  1893,  but  it  does,  as  hereinbefore  stated,  in  express 
terms,  make  the  date  the  same  as  that  prescribed  under  the  last-men- 
tioned act.  The  absence  of  any  grant,  rate,  or  date  in  the  act  of  April 
23,  1900,  makes  it  imperative  that  the  act  to  which  it  is  an  addendum 
must  speak  as  to  such  particulars. 

The  act  of  April  23,  1900,  means  nothing  more  nor  less  than  this: 
That  from  and  after  said  date,  in  the  claim  of  a  pensionable  Mexican 
war  survivor,  the  fact  that  his  name  was  not  on  the  roll  on  January  5, 
1893,  shall  not  be  taken  into  consideration  so  far  as  the  rate  to  which 
he  was  entitled  is  concerned;  and  such  fact  shall  not  bar  his  right  to 
$12  per  month  under  the  act  of  January  5,  1893,  provided  he  is  shown 
to  be  in  such  destitute  circumstances  that  $8  per  month  is  not  suflScient 
to  provide  him  with  the  necessaries  of  life,  and  that  he  is  wholly  dis- 
abled from  manual  labor;  and  that  the  date  of  commencement  of  such 
rate  shall  be  the  same  date  of  commencenient  as  that  under  the  act  of 
Januarj^  5,  1893.  Such  date,  and  the  rule  for  determining  it,  has 
already  been  settled  by  the  Department  in  the  Markwood*case,  and 
that  rule  should  govern  in  claims  wherein  a  pensionable  Mexican  war 
survivor  invokes  the  act  of  April  23,  1900. 

Action  reversed. 


MARRIAGE  AND  DIVORCE-DIVISION  OF  PENSIOX-ACT  MARCH  3,  1899. 

Willie  r,  Wilson,  alias  Willie. 

The  evidence  in  this  case  fairly  shows  that  claimant  was  married  to  pensioner  in 
Cook  County,  HI.,  May  31,  1888;  that  he  deserted  her  in  1896,  and  that  she  is  a 
•woman  of  good  moral  character  and  in  necessitous  circumstances. 

Pensioner  contends  that  his  marriage  to  claimant  wa«  illegal  because  he  ha<l  pre- 
viously Tuarried  one  Venelia  C.  Hart,  from  whom  he  was  never  divorced  on  his 
application,  although  admitting  that  he  did  not  know  w^hether  she  had  obtained 
a  divorce  or  was  alive  at  the  date  of  his  marriage  to  and  separation  from 
claimant. 
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The  law  presumes  in  favor  of  innocence  in  support  of  a  duly  established  marriage, 
and  the  party  attacking  the  validity  of  such  a  marriage  on  the  ground  that  one 
of  the  parties  to  such  marriage  was  incompetent  to  contract  the  marriage  by 
eason  of  a  prior  subsisting  marriage,  must  not  only  prove  a  valid  prior  marriage, 
but  also  prove  that  it  had  not  been  dissolved  at  the  time  of  the  second  marriage, 
even  though  it  involves  the  proving  of  a  negative. 

Assistant  Sea^etary  M,   W.  Miller  to  the  Commissioner  of  PeiisionSy 

July  29,  1903. 

David  Wilson,  alias  Frank  Willie,  appealed  June  2,  1903,  from  the 
Bureau  action  of  May  21, 1903,  allowing  the  claim  of  Minnie  C.  Willie, 
filed  September  28,  1901,  for  one-half  his  pension  on  the  ground  that 
he  had  deserted  her,  she  being  his  lawful  wife,  a  person  of  good  moral 
character  and  in  necessitous  circumstances. 

Pensioner,  in  his  said  appeal,  contends  that  claimant  has  not  sul)- 
stantiated  her  claim  as  being  the  legal  wife;  that  she  has  not  proved 
that  he  willfully  deserted  her,  or  that  he  is  not  willing  and  read}-  at  all 
times  to  do  his  best  to  support  her. 

Pensioner's  main  contention  before  the  Bureau  was  that  claimant 
was  not  his  legal  wife;  that  he  had  been  previously  married  to  one 
Venelia  C.  Hart  and  had  never  applied  for  or  procured  a  divorce  from 
her.  He  admitted,  however,  that  he  was  married  to  claimant  under 
the  name  of  Frank  Willie  for  the  purpose  of  concealing  his  identity 
from  the  father  of  his  former  wife.  He  also  admitted  that  he  did  not 
know  whether  his  former  wife  had  obtained  a  divorce  or  was  alive  at 
the  date  of  his  marriage  to  claimant. 

Claimant  has  filed  her  marriage  certificate  showing  her  marriage  to 
pensioner  May  31,  1888,  in  Cook  County,  111,  and  has  also  made  proof 
that  he  deserted  her  in  September,  1896,  since  which- time  he  has  not 
cohabited  with  or  supported  her.  Theevidence  also  shows  that  she 
is  a  woman  of  good  moml  chamcter  and  in  necessitous  circumstances. 

The  evidence  filed  by  pensioner  fails  to  disprove  the  validity  or 
legality  of  his  marriage  to  claimant.  The  fact  that  he  was  married 
to  Venelia  C.  Hart  in  1866  is  not  sufficient  to  overcome  or  outweigh 
the  validity  of  his  subsequent  marriage  to  claimant. 

The  law  presumes  in  favor  of  innocence  in  support  of  a  duly  estab- 
lished marriage,  and  the  party  attacking  the  validity  of  5such  marriage 
on  the  ground  that  one  of  the  parties  to  such  marriage  was  incompe- 
tent to  contract  the  marriage  by  reason  of  a  prior  subsisting  marriage, 
must  not  only  prove  a  valid  prior  marriage,  but  must  also  prove  that 
such  prior  marriage  had  not  been  dissolved  in  any  manner  at  the  time 
of  the  second  marriage,  even  though  it  involves  the  proving  of  a  neg- 
ative. This  is  a  general  and  well -recognized  rule  of  evidence.  Ever}' 
presumption  is  in  favor  of  the  validity  of  the  established  marriage, 
and  these  presumptions  must  all  be  overcome  by  sntisfactory,  irre- 
fragable proof,  the  burden  of  proof  being  upon  the  party  attacking 
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the  marriage.  Forbiu  r.  Forbin  (13  P.  D.,  120);  Sharkey  v.  Sharkey 
(ibid.,  297);  Isabel  W.  Siler  (10  P.  D.,  1);  Jennette  Burton  (9  P.  D., 
31);  Annie  Dennis  (ibid.,  243). 

This  is  an  Illinois  marriage,  and  the  rule  of  evidence  above  refeiTed 
to  is  well  recognized  by  the  courts  of  Illinois.  See  Coal  Run  Com- 
pany V.  Jones  (127  111.,  379);  Harris  t\  Harris  (8  Brad.,  App.  Rep., 
57);"^  Johnson  v.  Johnson  (114  111.,  611);  Cole -y.  Cple  (153  III,  585); 
Schmisseur  v.  Beatrie  (147  111.,  210). 

The  evidence  fails  to  show  any  bona  fide  attempt  on  the  part  of  pen- 
sioner to  renew  the  suspended  matrimonial  relation  with  claimant  such 
as  would  relieve  him  from  the  charge  of  desertion. 

The  Bureau  action  appealed  from  was  strictly  in  accordance  with 
the  law  and  the  evidence  and  is  accordingly  affirmed. 
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LOCKARD  V.  LOOKARD. 

Where  the  husband,  by  his  cruelty  and  abuse,  drives  his  wife  from  the  matrimonial 
home  it  may  be  presumed  that  he  intended  to  effect  a  separation  by  his  own 
wrongful  and  illegal  acts.  The  one  who  intentionally  drives  the  other  away  is 
the  deserter.  Rothery  r.  Rothery  (11  P.  D.,  77-377) ;  Bamett  v.  Barnett  (27  Ind. 
App.,  471). 

Assistant  Secretary  3L  W.  MiUet*  to  the  Commissioner'  of  Pensions. 

Benton  Lockard,  a  pensioner  under  certificate  No.  573694,  at  $17  per 
month,  appealed  Maj^  12,  1903,  from  the  Bureau  action  of  April  11, 
1903,  allowing  the  claim  of  his  wife,  Elsie,  filed  August  6,  1902,  for 
one-half  his  pension,  the  Bureau  holding  that — 

Pensioner  deserted  claimant,  his  lawful  wife,  who  is  a  person  of  good  moral  char- 
acter and  in  necessitous  circumstances. 

Pensioner,  in  his  said  appeal,  contends  that — 

The  Commissioner  of  Pensions  erred  in  not  allowing  the  testimony  filed  herein  by 
appellant  to  seem  to  have  any  influence  at  all.  Testimony  was  filed  by  appellant  show- 
ing that  one-half  the  rental  value  of  the  property  occupied  by  said  Elsie  Lockard,  owned 
by  appellant  and  appellee,  was  worth  a  rental  of  $2.50  per  month.  He  also  filed  the 
testimony  of  George  S.  Cobb,  township  trustee,  ex-officio  overseer  to  the  poor,  to 
whom  appellant  gave  money  for  appellee,  and  with  whom  appellant  left  groceries 
for  appellee,  and  she,  said  appellee,  refused  to  receive  anything  from  appellant 
directly  or  indirectly.    That  appellee  had  applied  to  said  trustee  for  aid. 

See  also  the  afl&davit  of  John  W.  Cornell,  groceryman;  also  the  affidavit  of  Orange 
B.  Lockard,  Benton  Lockard,  and  Mrs.  Jennie  Redecker,  all  showing  that  the  reason 
she  received  no  support  from  appellant  was  her  utter  refusal  to  allow  him  in  any  way 
to  support  her.  Take  notice  that  none  of  this  support  offered  to  her  was  conditioned 
on  her  living  with  appellant.  All  the  testimony  above  referred  to  is  on  file  with  the 
honorable  Commissioner  of  Pensions. 

These  facts  considered  appellant  was  surprised  that  the  Commissioner  of  Pensions 
should  come  to  the  decision  that  ap[)ellant  had  not  done  all  that  could  be  done  to 
support  appellee.     He  certainly  could  not  compel  her  to  receive  the  support  offered. 
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Appellant  therefore  asks  that  the  decision  of  the  Commissioner  of  Pensions,  grant- 
ing to  appellee  Elsie  Lockard  the  one-half  of  his  pension  be  reversed,  and  that  her 
application  for  such  division  be  denied,  and  for  all  other  proper  relief. 

Claimant  in  her  answer,  brief,  and  argument  contends  as  follows: 

In  his  appeal  appellant  does  not  controvert  nor  deny  any  of  the  allegations  of  appel- 
lee's original  declaration  and  supplementary  affidavit,  and  evidence  filed  in  support 
thereof.  Therefore  appellant  admits,  for  this  case,  that  the  facts  alleged  by  appellee 
are  true. 

Appellant  seeks  to  reverse  the  Bureau  action  by  alleging  **that  the  Commissioner 
of  Pensions  erred  in  not  allowing  the  testimony  filed  herein  by  appellant  to  seem  to 
have  any  influence  at  all,'*  specifying  the  testimony  referred  to.  Appellant  points 
out  no  error  of  law  or  of  fact  in  the  decision  of  the  Commissioner  of  Pensions,  as 
required  by  rule  19;  but  if  appellant's  statement  does  point  out  any  error  at  all  it 
must  be  an  error  of  law.  A  perusal  of  the  evidence  specified  in  appellant's  appeal 
will  disclose  that  appellant  seeks  to  cure  and  excuse  a  brutal,  vicious  course  of  cruel 
treatment  of  appellee,  extending  over  more  than  thirty  years  (as  shown  by  testimony 
and  court  records  filed  by  appellee  in  the  Bureau  of  Pensions) ,  by  evidence  showing 
that  after  the  separation  of  appellant  and  appellee,  the  appellant  had  offered  appellee 
some  money  and  a  few  groceries  through  the  agency  of  George  S.  Cobb,  the  township 
trustee  and  overseer  of  the  poor.  All  the  evidence  submitted  by  appellant,  upon 
which  he  seeks  reversal,  relates  and  refers  to  a  period  after  the  alleged  separation. 
The  evidence  shows  that  what  appellant  did  then  was  to  offer  appellee,  through  the 
trustee,  a  few  dollars  and  some  groceries.  Nowhere  has  he  shown  such  a  bona  fide 
offer  of  reconciliation  as  would  put  appellee  in  the  wrong. 

** Appellee  was  not  required  to  accept  any  offer  of  support  from  appellant  after  a 
separation  because  of  his  cruelty."  See  Am.  and  Eng.  Ency.  of  Law  (2d  ed. ),  vol.  9, 
p.  773;  Sargent  v.  Sargent  (36  N.  J.  Eq.,  644);  Smith  r.  Smith  (55  N.  J.  Eq.,  222). 

"Moreover  appellee  was  not  bound  to  receive  support  of  any  kind  from  her  hus- 
band through  the  overseer  of  the  poor,  Mr.  Cobb,  or  other  strangers."  See  Fishli  r. 
Fishli  (2Litt.  (Ky.),337). 

Appellant  in  his  appeal  further  shows  that  said  support  was  not  an  offer  of  recon- 
ciliation and  return  to  marital  relations,  but  all  the  evidence  shows  that  the  offer  of 
support  was  a  mere  subterfuge  and  trick  on  the  part  of  appellant  to  defeat  appellee's 
claim  for  one-half  his  pension.  Appellant  says  in  his  appeal  "Take  notice  that  none 
of  this  support  offered  to  her  was  conditioned  on  her  living  with  appellant."  Is  not 
a  wife  entitled  to  something  more  than  mere  support  from  her  husband? 

"The  offer  of  reconciliation  must  be  made  in  good  faith  and  for  the  purpose  of 
effecting  a  reconciliation."  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  Vol.  9,  p.  773.  See 
notes  and  cases  cited. 

"The  wife  is  justified  in  refusing  a  mere  offer  of  support  in  the  husband's  house, 
as  she  may  require  a  reconciliation  and  reunion."  Fishli  r.  Fishli,  2  Litt.  (Ky. )  237; 
Briggs  r.  Briggs  (24  S.  Car.,  377). 

A  full  review  of  the  evidence  submitted  by  the  appellee  will  convince  beyond  all 
doubt  that  appellee  was  and  is  jnstified  in  her  fear  and  mistrust  of  appellant,  and  that 
she  is  entitled  to  the  relief  demanded.  It  is  undisputed  that  appellant  was  convictetl 
and  served  a  term  in  the  penitentiany  for  the  awful  crime  of  incest  on  appellee's 
youngest  daughter  (see  transcript  of  the  case  of  the  State  of  Indiana  v.  Benton  Ix)ckard, 
Elkhart  circuit  court);  that  after  ser\'ing  that  sentence  he  soon  committed  the  terri- 
ble crime  of  malicious  mayhem  on  Mrs.  Levi  Lockard  by  viciously  destroying  her 
left  eye  (see  affidavits  of  Henry  Lehman  and  Mary  Furlong);  that  he  used  liquor  to 
excess  and  is  a  man  of  vicious  temper  (see  affida\its  of  Mary  Furlong,  Elsie  Lockard, 
Clarence  Lockard,  Daniel  Shively,  and  Henry  Kurts);  that  he  constantly  treated 
appellee  in  a  grossly  cruel  and  inhuman  manner  (see  affidavits  of  Inez  Anderson, 
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Mre.  Daniel  Anderson,  Clarence  Lockard,  court  transcript,  etc.);  that  shortly  before 
appellee  was  driven  from  their  temporary  home  at  Orange,  Lockard*6,  he,  the  appel- 
lant, pleaded  guilty  to  a  criminal  charge  of  assault  and  battery  on  appellee,  his  wife, 
who  was  at  that  time  72  years  of  age  (see  transcript  of  the  case  of  the  State  of  Indi- 
ana V.  Benton  Lockard,  Elkhart  city  court). 

Appellant  has  not  denied  these  facte,  all  of  which  show  that  rppellee  endured  to 
the  limit  before  she  submitted  to  a  separation.  Appellant  violated  every  marriage 
vow  and  every  duty  to  his  wife  from  him  as  her  husband.  No  woman  would  accept 
snpport  from  such  a  brute. 

If  appellant's  specifications  of  error  be  construed  as  denying  the  desertion,  in  fact 
or  in  law,  again  the  appellant  must  fail. 

"Desertion,  as  applied  to  marriage,  signifies  a  willful  termination  of  the  marital 
relation.**     Am.  and  Eng.  Ency.  of  Law  (2d  ed.),  vol.  9,  p.  768. 

The  evidence  shows  that  appellant,  after  years  of  cruelty  infiicted  by  him  on 
appellee,  broke  up  the  home  in  Goshen,  moved  to  Elkhart  with  appellee,  broke  up 
the  home  there,  lived  with  a  son  for  several  months,  then  violently  and  in  great 
anger  and  passion  drove  appellee  from  that  temporary  home  at  their  son's  house^ 
after  which  appellee  returned  to  their  homestead  in  Goshen,  Ind. 

**  If  the  husband  drive  the  wife  from  home  by  his  cruelty,  this,  besides  being  the 
statutory  cause  of  inhuman  and  cruel  treatment  will  constitute  desertion  on  his  part. 
Where  the  cruelty  of  the  husband  is  carried  to  the  extent  that  the  wife  is  compelled 
thereby  to  depart,  it  may  be  presumed  that  he  intended  such  effect  to  his  cruelty." 
Bamett  t.  Bamett  (27  Ind.  App.,  471).  See  also  20  Ala.,  168;  4  Bush.  Ky.,  682;  37 
Pa.,  443;  22  Md.,  337. 

The  cruelty  shown  by  the  evidence  in  this  case  would  be  ground  for  divorce  by 
appellee.     Shores  i\  Shores  (23  Ind.,  546);  Mercer  r.  Mercer  (114  Ind.,  558). 

Therefore,  there  was  no  error  in  the  decision  of  the  honorable  Commissioner  of 
Pensions  that  "pensioner  deserted  claimant,  his  lawful  wife.'*  The  other  elements 
of  the  decision,  namely, "  who  is  a  person  of  good  moral  character  and  in  necessitous 
circumstances,*'  have  been  proven  beyond  dispute,  and  are  not  controverted  by 
appellant. 

Wherefore  appellee,  Elsie  Lockard,  prays  that  the  decision  of  the  Pension  Bureau 
be  affirmed  in  all  things  and  that  a  certificate  be  issued  to  appellee,  and  payment  be 
made  to  her  of  one-half  the  pension  of  her  said  husband  without  further  delay. 

The  appeal  in  this  case  was  considered  in  part  May  28,  1903,  and 
while  the  assignments  of  error  were  not  as  clear,  specific,  and  definite 
as  good  practice  would  require,  yet  they  were  deemed  a  suflScient 
compliance  with  Rule  19  to  justify  consideration  by  the  Department, 
but  in  view  of  the  conflicting  and  unsatisfactory  character  of  the  tes- 
timony in  the  case,  the  papers  were  returned  to  the  Bureau  for  a 
special  examination,  read  judication  of  the  claim,  and  a  report  thereon. 

The  papers  were  returned  to  this  Department  with  a  report  of  the 
Bureau  June  29,  1903,  in  compliance  with  the  departmental  order  of 
May  28,  1903,  showing  that  the  Bureau,  after  considering  the  testi- 
mony taken  on  special  examination,  adhered  to  its  former  action  in 
its  readjudication  of  June  29,  1903. 

The  appeal  will  now  be  considered  on  its  mevits.  The  evidence 
shows  that  claimant,  when  a  widow,  aged  38  years,  with  three  daugh- 
ters by  her  first  husband,  was  married  to  pensioner,  aged  30  years,  in 
the  State  of  Indiana,  June  29,  1867;  that  on  April   1,  1871,  pensioner 
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was  convicted  of  incest  with  claimant's  youngest  daughter  (since 
deceased),  and  sentenced  to  the  penitentiary^  for  three  years;  that  while 
serving  his  said  sentence  claimant  procured  a  divorce  from  him  April 
29,  1873,  and  remarried  him  January  30,  1874,  since  whicth  time  the 
parties  have  lived  and  cohabited  as  husband  and  wife  in  Michigan  and 
at  Goshen  and  Elkhart,  Ind.,  at  which  latter  place  they  separated 
December  30,  1901,  claimant  leaving  the  matrimonial  home  and  return- 
ing with  her  household  goods  to  their  former  home  in  Goshen,  where 
she  has  continued  to  reside  with  her  young  grandson,  aged  about  13 
years,  and  refused  to  cohabit  with  pensioner,  or  to  permit  him  to 
occupy  the  said  residence  with  her,  or  any  portion  thereof.  Both 
parties  have  a  joint  life  leasehold  estate  in  the  Goshen  home,  where 
claimant  resides,  the  property  being  valued  at  about  $500.  This  prop- 
erty*and  a  small  amount  of  household  goods  of  nominal  value  is  the 
only  property  and  source  of  income  possessed  by  either  party  aside 
from  said  pension  of  $17  per  month. 

Claimant,  while  about  74  years  of  age,  is  shown  to  be  stronger 
physically  than  pensioner,  who,  although  but  alx)ut  66  years  of  age,  is 
disabled  by  disease  of  stomach  and  liver,  of  service  origin,  for  which 
he  is  pensioned.  He  is  also  disabled  to  some  extent  b}'  double  rup- 
ture of  comparatively  recent  origin.  The  evidence,  however,  tends 
to  show  that  he  is  not  wholly  incapacitated  for  earning  his  living 
by  manual  labor,  and  his  physical  condition  on  November  28,  1901, 
preceding  said  separation,  enabled  him  to  vanquish,  in  a  physical  con- 
flict, his  wife  and  two  granddaughters,  aged  17  and  20  years  respec- 
tively, according  to  his  own  version  and  the  records  of  the  police 
court. 

As  pensioner  and  several  witnesses  attribute  this  quarrel  as  the 
cause  of  the  final  separation,  which  culminated  about  a  month  later, 
their  testimony,  as  well  as  that  of  claimant  and  her  witnesses,  may  be 
properly  referred  to  at  length. 

Pensioner  testified  before  the  special  examiner,  June  19,  1903,  in 
reference  to  this  event,  which  took  place  while  they  were  living  with 
their  eldest  son,  at  Elkhart,  Ind.,  as  follows: 

The  last  trouble  between  us  originated  in  our  house  when  Inez  and  Daisy  Ander- 
son, our  grandchildren,  came  to  Thanksgiving  dinner.  I  looketl  for  trouble  before 
they  came.  They  set  about  to  break  up  my  home;  found  fault  with  me  and  chai^ged 
me  with  abusing  her  (claimant).  I  told  them  if  they  couldn't  behave  to  leave  ray 
house;  they  said  they  wouldn't.  I  laid  their  wraps  outdoors  and  told  them  to  fol- 
low. Wife  followed  me  to  the  door  and  said,  **  Ben,  you  don't  put  those  things  out 
there."  The  three  women  jumped  on  to  me,  tore  my  collar  off  and  tore  my  shirt, 
and  struck  me  in  the  face,  and  in  self-defense  I  pushed  them  away,  but  never  did  1 
strike  one  of  them. 

1  had  the  girls  arrested  for  assault,  and  they  paid  a  fine  of  $10  each.  The  girls 
then  had  me  arrested  for  assaulting  my  wife,  and  I  was  fined  $10.  I  pusheil  my 
wife  back,  and  nothing  more.  That  led  up  to  our  final  separation,  and  we  have  not 
lived  together  since  that— December  30,  1901.     She  became  cross  and  very  irritable, 
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and  would  not  go  to  bed  to  sleep,  or  cx)ok  meals  for  me,  saying  she  would  no  longer 
live  with  me,  calling  me  vile  names.  December  30,  1901,  she  loaded  all  our  house- 
hold goods  in  a  wagon  and  started  for  Goshen,  1  giving  her  potatoes,  twenty-five 
pounds  of  flour,  and  $2  in  money,  begging  that  J  might  go  too,  but  to  no  avail.  I 
have  since  then  written  kind  letters  to  her,  enough  to  break  the  heart  of  a  stone,  to 
let  me  come  back,  but  she  wouldn't  listen,  but  returned  my  letters.  I  stand  ready 
and  willing  now,  and  have  been  anxious  to  live  with  her  and  do  for  her.  She  has 
reported  things  in  general,  so  as  to  injure  my  name  and  character.  *  *  *  I 
remained  in  Elkhart  with  my  son.  Orange,  six  weeks,  and  had  him  go  to  his  mother 
and  get  her  reconciled  to  our  reunion  again,  but  she  would  not  listen  or  accept  a 
thing  from  me.  I  heard  she  was  getting  aid  from  the  poor  fund  in  Goshen  and 
went  to  Mr.  Cobb  and  asked  him  if  that  was  so,  and  told  him  I  came  to  give  her 
that  support  and  to  relieve  him  further.  We  went  together  to  the  house  to  see  her. 
I  offered  her  my  hand,  which  she  refused.  Cobb  told  her  that  if  1  could  have  room 
even  to  sleep  in,  and  not  live  as  man  and  wife,  I  would  take  any  place,  even  the 
woodshed,  and  she  refused  me  entrance,  and  said  she  hated  me  and  never  wanted  to 
see  my  face,  dead  or  alive.  1  have  tried  to  see  her  since  then,  but  she  would  not 
admit  me.  I  aaked  her  to  hoist  the  window,  as  I  wanted  to  drop  her  a  dollar,  and 
she  told  me  and  my  money  to  go  to  hell.  I  left  provisions  and  money  with  Cobb, 
and  would  do  so  weekly,  but  she  refused  to  accept.  She  has  since  frequently  passed 
me  by  on  the  streets,  ignoring  me  totally,  which  almost  broke  my  heart. 

Orange  B.  Lockard,  the  eldest  son  of  claimant  and  penaioner,  aged 
36  3'ears,  testified  before  the  special  examiner  at  Elkhart,  Ind. ,  June  19, 
1903,  in  reference  to  said  Thanksgiving  Day  altercation,  as  follows; 

I  hardly  know  what  did  lead  up  to  that  quarrel.  I  was  present.  Father  turned  our 
half-sisters,  Inez  and  Daisy  Anderson,  out  of  the  house  on  Thanksgiving  day,  as  they 
had  come  on  a  visit.  They  said  they  wouldn't  go.  I  don't  know  what  it  was  about. 
He  then  threw  their  duds  out  of  the  house.  The  girls  and  mother  came  to  rescue 
and  the  girls  pitched  on  to  father  and  tore  his  necktie  off.  I  don't  know  as  mother 
did  anything.  I  was  in  another  room;  words  were  used,  but  I  don't  remember  what 
was  said. 

He  further  testified  that  both  his  parents  cursed  each  other  and 
called  each  other  vile  names,  but  that  he  had  never  seen  either  strike 
the  other. 

Daisy  M.  Anderson,  aged  19  years,  testified  before  the  examiner 
June  22,  1903,  that  she  is  the  granddaughter  of  the  claimant  and  pen- 
sioner, that  she  was  at  her  grandparents'  in  Elkhart,  at  Thanksgiving 
dinner,  November  28,  1901;  that  her  sister,  Inez,  aged  22  years,  their 
mother,  and  their  aunt,  Mrs.  Cliff  Booker,  of  Menominee,  Mich.,  were 
at  dinner,  and  Mrs.  Booker  told  her  grandfather  to  "be  good  to 
grandma;"  that  that  made  him  mad,  and  he  replied  that  "Anyone  who 
said  he  was  not  good  to  her  was  a  d —  d —  liar;"  that  about  4  o'clock 
in  the  afternoon,  after  her  mother  had  gone,  pensioner  commenced  to 
curse  and  swear  at  her,  and  called  her  grandmother  a  d —  fool  and 
other  names,  whereupon  she,  deponent,  "had  something  to  say"  and 
upbraided  him  for  talking  so  to  his  wife. 

Witness  further  testified  as  follows: 

I  think  he  was  partly  intoxicated,  though  I  did  not  smell  his  breath,  nor  was 
I  near  enough.     He  had  no  provocation.     He  said  he  intended  to  put  me  out,  and 
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said,  "No,  you  won't."  He  threw  sister's  waterproof  in  the  yard,  and  as  she 
went  into  the  kitchen  he  followed,  striking  her  on  her  arm.  I  then  flew  at  him  and 
he  turned,  striking  me,  knocking  me  across  two  chairs,  striking  my  head  on  a  sew- 
ing machine.  I  grabbed  his  necktie.  He  struck  me  with  his  fist  on  my  head  a 
severe  blow,  and  I  fell  over.  Grandma  stood  back.  Sister  Inez  stepped  in  between 
us.  He  had  us  two  girls  arrested  and  we  i>aid  our  fine.  That  was  the  only  time  I 
ever  saw  him  strike  grandma,  when  I  pitched  into  him,  I  saw  his  right  hand  fly  out 
and  strike  her.  She  staggered  back  and  said,  "Don't  do  that;  be  good."  What  his 
reply  was  I  don't  remember.  We  all  went  to  the  police  station  for  trial  and  sister 
and  I  came  direct  to  South  Bend.  I  have  not  seen  them  since.  Their  separation 
soon  followed,  but  as  to  the  facts  leading  up  to  it  any  farther  I  have  no  personal 
knowledge. 

David  J.  Lockard,  aged  S4t  3'ears,  testified  before  the  examiner, 
June  18,  1903,  that  he  is  the  youngest  son  of  claimant  and  pensioner; 
that  his  father  had  been  a  drinking  man,  rough  in  the  use  of  language, 
and  abusive  of  his  mother  ever  since  he  remembered  and  until  their 
separation;  that  he  had  seen  his  father,  when  drunk,  time  and  again, 
strike  his  mother  with  his  fist  and  otherwise  abuse  her;  that  he  had 
seen  him  knock  her  over  more  than  once;  that  he  had  heard  him 
threaten  to  shoot  her,  calling  her  vile  names;  that  his  father's  reputa- 
tion is  bad;  that  since  their  separation  he  had  threatened  to  take  his 
mother  to  the  county  house  and  had  written  deponent  to  that  eflFeet, 
but  deponent  would  not  permit  it;  that  he  was  not  present  at  the  time 
of  their  final  separation  and  knew  nothing  personally  in  reference  to 
the  quarrel  preceding  the  separation. 

Clarence  SL  Lockard,  a  grandson  of  claimant  and  pensioner,  aged 
13  years,  testified  before  the  examiner,  June  10,  1902,  that  he  had 
lived  with  claimant,  his  grandmother,  ever  since  he  could  remember, 
that  his  grandmother  would  not  allow  his  grandfather  to  live  with  her 
because  he  got  drunk  and  abused  her.     He  further  testified  a.s  follows: 

One  Saturday,  not  long  before  they  parted,  he  went  uptown  and  bought  a  gun 
and  brought  it  home  under  his  overcoat;  that  he  went  into  the  wood  shed  and  loaded 
it  with  cartridges;  he  was  then  drunk.  Grandmother  wanted  him  to  give  up  the 
gun,  and  when  he  came  into  the  house  he  called  her  vile  names,  and  threatened  to 
shoot  her;  that  he  did  not  point  the  gun  at  her,  but  struck  her  in  the  face  with  his 
full  fist,  cursing  and  swearing  at  her;  that  one  day,  just  l)efore  moving  to  Elkhart, 
he  swore  at  her  and  threatened  to  kill  her.  She  stood  in  fear  of  her  life.  *  *  * 
She  simply  cried,  kept  still  and  didn't  say  a  word;  did  not  fight  or  throw  anything 
at  him.  At  this  time  he  threw  a  fiatiron  at  her  head,  just  missed  her,  striking  the 
wood  box,  as  it  now  appears  dented.  *  *  *  He  has  never  received  other  than 
kind  treatment  from  grandma. 

Mrs.  Louisa  J.  Chamberlain,  daughter  of  claimant  by  her  first  hus- 
band, age  54  years,  testified  before  the  examiner  that  pensioner  had 
driven  her  mother  out  of  the  house  many  times,  with  a  knife  in  his 
hand,  ordering  her  never  to  return;  that  she  had  seen  marks  on  her 
mother's  limbs  and  shoulders  where  he  had  kicked  and  struck  her; 
that  her  mother  was  always  afraid  of  him  and  submitted  to  his  abuse; 
that  she  had  never  heard  her  mother  abuse  pensioner  or  call   him 
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names,  but  that  he  would  call  her  vile  names,  sing  lewd  songs  to  annoy 
her,  and  then  when  a  stranger  came  to  the  house  he  would  ask  a  bless- 
ing at  the  table;  that  he  would  "  act  the  preacher  as  well  as  anj^one." 

Frank  J.  Hattel,  aged  69  years,  a  cousin  of  pensioner,  testified 
before  the  examiner  that  he  had  known  pensioner  from  boyhood,  and 
that  he  regarded  him  as  "  one  of  the  most  treacherous  men  on  eai-th;" 
that  he  used  to  be  a  drinking  man,  but  not  of  late  years;  that  pensioner 
had  spent  his  money  on  and  kept  company  with  a  woman  of  bad  repu- 
tation; that  he  had  seen  them  together  and  the  woman  had  stated  to 
him  that  she  had  ''  got  a  fellow,"  meaning  pensioner. 

Dr.  Albert  J.  Irwin,  secretary  of  the  board  of  examining  surgeons 
of  Goshen,  Ind.,  testified  before  the  examiner  that  he  had  been  the 
family  physician  of  claimant  and  pensioner  and  had  known  them  in  a 
professional  way  for  the  last  ten  years,  and  had  gained  some  informa- 
tion as  to  their  family  in  a  general  way;  that  claimant  is  a  good  old 
woman,  and  that  he  knew  nothing  against  her  character  in  any  sense; 
that  she  had  called  at  his  ofiice  many  times  solicitous  as  to  his  physical 
well  being  and  welfare;  nursed,  fed,  and  cared  for  him  when  he  pre- 
tended to  be  so  disabled  that  he  could  not  get  out  of  bed,  and  that 
deponent  had  to  go  and  see  him.     He  further  testified  as  follows: 

I  call  him  a  first-class  deceiver  and  deadbeat,  and  a  frequenter  of  the  8alcK>n  near 
my  office.  I  have  been  very  much  deceived  in  the  man,  and  he  has  completely 
played  the  case  of  a  dead  beat.  I  think  him  an  old  liar,  absolutely  unreliable.  My 
sympathies  are  altogether  with  the  claimant.  1  know  that  she  has  done  for  him 
and  worked  over  him  when  he  would  be  lying  around  the  house,  and  when  I 
thought  him  perfectly  able  to  do  and  care  for  himself.  *  *  *  i  now  wish  to 
add  that  I  withdraw  all  pension  recommendation  made  by  me  as  secretary  of  the 
board.  He  laid  around  the  house  for  three  years  doing  no  work,  leaving  it  for  the 
old  wife  to  look  after  the  needs  of  the  two. 

Rev.  William  Hess  testified  before  the  examiner  that  claimant  is  a 
member  of  his  church,  in  good  standing,  and  that  pensioner's  reputa- 
tion is  bad;  that  he  lies,  frequents  saloons,  is  indolent,  quick  tem- 
pered, and  apt  to  '*fly  off  his  base;"  that  the  church  has  furnished 
them  aid  five  or  six  years,  and  up  to  about  eighteen  months  prior  to 
June,  1903,  during  all  which  time  pensioner  was  in  receipt  of  a  pen- 
.sion  of  $17  per  month,  but  failed  to  support  his  wife;  that  she  bears 
a  good  reputation,  is  in  need,  and,  owing  to  her  age,  is  physically 
unable  to  do  actual  labor  to  earn  her  livelihood. 

Claimant  testified  before  the  special  examiner  June  18,  1903,  that 
she  was  74  years  of  age,  and  had  always  lived  in  Elkhart  County, 
Ind.,  except  during  four  years  when  they  lived  in  Briggsville,  Mich. 
She  further  testified  as  follows: 

I  lived  with  "him  as  his  wife  until  a  year  ago  last  December,  a  Monday  after  Christ- 
mas, two  years  ago;  I  have  not  lived  with  him  as  his  wife  since  that  time.  I  have 
not  wanted  to  live  with  him  nor  have  I  made  any  offer  to  have  him  come  home, 
because  he  has  treated  me  badly,  abused  me,  and  done  everything  he  could  to  injure 
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me.  He  will  steal  and  drink.  He  has  knocked  me  down,  calling  me  vile  namee, 
and  a  short  time  before  going  to  Elkhart  pushed  me  down,  threw  a  flatiron  at  my 
head,  barely  missing  me,  and  while  holding  a  gun  in  his  hand  said  if  it  w^ere  not  for 
the  law  he  would  shoot  me.  Then  we  moved  to  Elkhart  and  lived  there  for  six 
months.  I  moved  there  and  he  followed  me.  I  made  my  home  with  my  son  Orange. 
On  Thanksgiving  day  two  years  ago  our  small  family  was  present,  and  he  was  pres- 
ent and  took  dinner  with  us,  and  after  dinner  some  of  the  children  remained.  Oaisy 
Anderson,  my  granddaughter,  remained,  when  Lockard  ordered  her  out  of  the  house. 
He  shut  me  out  of  the  house  and  as  I  went  to  go' in  gave  me  a  punch  in  the  face  with 
his  fist,  knocking  me  back  against  the  wall.  He  has  struck  me  many  a  time.  We 
lived  together  there  up  to  Christmas,  the  Monday  following,  and  during  that  time  he 
abused  me,  calling  me  vile  names,  jumping  up  and  down,  clenching  his  lists,  telling 
me  to  go  to  hell.  I  went  without  food  for  several  days.  This  was  in  1901,  that  cold 
winter.  I  then  went  to  the  Elkhart  town  trustee  and  asked  for  heJp  or  to  go  to  the 
county  house.  Monday  I  was  brought  back  to  Goshen.  lx)ckard  had  disappeared 
and  left  for  parts  unknown.  I  quit  him  in  Elkhart  and  our  things  were  there.  I 
came  back  here  and  have  not  lived  with  him  sincre.  He  certainly  deserteil  me  at 
the  house  in  Elkhart  and  left  me  destitute;  didn't  have  a  thing  to  eat  and  my  son 
came  to  my  rescue.  Lockard  deserted  me  in  Elkhart;  I  did  not  desert  him.  He  left 
me  on  a  Sunday  p.  m.  following  Christmas  of  1901.  Yes;  1  made  an  attempt  to 
obtain  a  divorce  from  him  after  that  time,  but  did  not  push  it  for  obvious  reasons. 
He  has  not  lived  with  me  or  been  in  this  house  since  I  refused  to  live  with  him.  I 
have  refused  to  live  with  him  but"  ho  has  wanted  to  come  back  to  live  here,  lie  lias 
threatened  me  in  every  way  he  could.  The  more  I  would  talk  tlie  more  he  would 
talk.  While  living  in  Elkhart  he  would  go  to  see  women  of  ill  repute  in  a  hou^e  of 
ill  fame  there  in  the  winter  of  1901.  A  woman  here  in  town  8lapi)ed  his  face  and 
another  one  horsewhipped  him  for  insulte. 

He  has  offered  to  give  me  something  in  two  small  packages,  left  at  the  room  of  the 
trustees,  but  1  refused  to  accept  them  l^ecause  I  was  afraid  they  containeil  jMison, 
for  he  had  so  often  threatened  me.  He  attempted  to  poison  himself  with  aconite  at 
Elkhart  in  1901.     He  was  not  crazy. 

Several  other  witnesses  have  testified  to  pensioner's  treatment  of 
his  wife,  his  immoral  and  untruthful  character. 

Referring  now  to  the  testimony'  of  the  witnesses  named  l)y  appel- 
lant, which  he  contends  was  not  given  due  weight  by  the  Bureau,  it 
appears  that  Mr.  Cobb  testified  before  the  examiner  that  a**  trustee  he 
had  given  claimant  relief  in  1901,  wood  and  groceries,  but  no  raone^-; 
that  he  subsequently  went  to  visit  her  when  he  first  learned  she  had 
a  husband;  that  they  gave  her  aid  until  Itust  wint-er,  1902,  when  .some 
one  called  his  attention  to  the  fact  that  her  husband  drew  a  good  pen- 
sion, and  had  offered  to  support  her;  that  pensioner  left  a  dollar  to  be 
handed  to  his  wife  and  a  few  groceries  which  she  refused  to  accept; 
that  pensioner  continued  to  leave  $1.25  each  week  for  her  keeping: 
that  he  accompanied  pensioner  to  the  house  where  claimant  resided 
but  she  refused  to  shake  hands  with  pensioner;  that  pensioner  offered 
to  give  her  provisions  and  to  aid  her  if  allowed  to  sleep  in  the  house 
and  have  a  room;  that  she  claimed  he  abused  her,  but  nothing  more 
was  said. 

Mr.  Cornell  testified  before  the  examiner,  tlune  18,  1903,  that  he 
was  the  commander  of  a  G,  A.  R.  post  at  Goshen,  Ind.,  and  had  known 
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pensioner  for  the  past  eight  years;  that  his  reputation  for  truth  and 
veracity,  sobriety,  and  morality  are  good;  that  he  never  saw  him  fre- 
quent a  saloon;  had  not  known  him  to  have  a  quarrelsome  disposition, 
but  that  he  had  seen  him  only  on  the  streets  and  in  the  lodge  room, 
but  not  in  his  family;  that  he  had  no  personal  acquaintance  with  claim- 
ant; had  never  heard  anything  derogatory  to  her  character;  that  she 
had  received  town  orders  and  traded  them  off  at  deponent's  store,  off 
and  on,  for  three  or  four  years  before  their  separation,  and  since;  that 
when  he  spoke  to  claimant  about  living  with  her  husband  she  replied 
that  she  would  ^'rot  in  the  street"  before  she  would  again  live  with 
him,  but  she  gave  no  reason;  that  he  had  visited  them  at  their  home 
in  the  winter  of  1892,  when  pensioner  was  sick,  when  they  appeared 
to  live  well  together;  that  pensioner  always  stood  ready  and  willing  to 
support  his  wife;  that  he  would  say  ''he  had  a  serpent  in  his  breast  to 
uncoil." 

Mrs.  Jennie  M.  Re4ecker,  who  was  not  examined  by  the  special 
examiner,  testified  in  an  ex  parte  affidavit,  December  17,  1902,  that 
prior  to  their  removal  to  Elkhart,  in  the  latter  part  of  1901,  claimant 
and  pensioner  had  lived  near  her  in  Goshen,  and  that  she  had  fre- 
quently seen  pensioner  carrying  groceries  and  provisions  to  his  home, 
and  knew  that  they  were  well  supplied  with  wood  for  fuel;  that  in  a 
conversation  with  claimant,  in  June,  1902,  she  heard  her  sa}',  '*  I  would 
rather  have  a  crust  of  bread  by  myself  than  live  with  him;"  that  she 
further  said  that  she  did  not  want  anything  to  do  with  him;  that  if  he 
would  come  on  the  place  she  would  run  him  off ;  that  one  old  lady  said 
to  claimant  in  affiant's  presence,  "He  would  help  you,  wouldn't  he?" 
She  replied,  "Oh,  yes;  but  I  wouldn't  accept  it." 

The  testimony  of  pensioner  and  his  son  Orange  B.  Lockard  has 
already  been  cited. 

Claimant  does  not  deny  that  she  has  refused  aid  from  pensioner 
since  their  final  separation  oi*  that  she  has  refused  to  live  with  him. 

The  first  question  presented  for  detenmination  by  the  Department 
is.  Was  claimant  legally  justified  in  leaving  her  husband  and  the  mat- 
rimonial home  and  refusing  his  subsequent  offers  of  reconciliation 
and  support?  That  she  has  suffered  much  injur}'^,  cruelty,  and  abuse 
from  him  can  not,  in  view  of  the  foregoing  tt^stimony,  be  reasonably 
denied.  That  she  should  have  condoned  the  offense  for  which  he  was 
sent  to  the  penitentiary,  and  after  procuring  a  divorce  from  him  have 
remarried  him  indicates  either  strong  confidence  and  affection  or  a 
moral  degeneracy  on  the  level  with  the  beast.  Whatever  may  have 
been  the  motive  which  induced  her  to  again  resume  marital  relations 
with  a  brutal,  immoral,  ex-prison  convict  he  is  not  relieved  or  in  any 
manner  excused  for  his  subsequent  brutal  treatment  of  his  wife.  That 
he  was  guilty  of  such  cruelty  as  would  justify  a  divorce  upon  that 
ground  alone  is  fairly  established  by  a  preponderance  of  the  evidence 
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in  the  case.  If  his  conduct  was  such  as  to  cause  his  wife  to  believe 
her  life,  health,  or  person  to  be  in  jeopard}^  without  fault  or  sufficient 
provocation  on  her  part,  she  was  legally  justified  in  her  separation  from 
him  and  her  refusal  to  longer  cohabit  with  him. 

As  stated  by  Richardson,  C.  J.,, in  the  case  of  Poor  v.  Poor  (8  N.  H., 
307),  29  Am.  Dec.  664-670: 

In  the  judgment  of  the  law,  any  willful  misconduct  of  the  husband,  which  endan- 
gers the  life  or  the  health  of  the  wife;  which  exposes  her  to  bodily  hazard  and  intol- 
erable hardship,  and  renders  cohabitation  unsafe,  is  extreme  cruelty.  And  in  order 
to  amount  to  such  cruelty  it  is  not  necessary  that  there  should  be  many  acts.  When- 
ever force  and  violence,  preceded  by  deliberate  insult  and  abuse,  have  been  once 
wantonly  and  without  provocation  used,  the  wife  can  hardly  be  considered  as  safe. 
Citing  2  Kent  Com.,  126;  Smith  v.  Smith,  1  Eng.  Ecc,  232;  French  r.  French  (4 
Mass.,  588);  2  Paige,  502  (7  N.  H.,  196);  Hulme  v.  Ilulme  (2  Eng.  Ecc,  208). 

And  at  this  day  the  moral  sense  of  the  community  revolts  at  the  idea  that  a  hus- 
band may  inflict  personal  chastisement,  even  for  the  most  outrageous  conduct. 

The  foregoing  decision  was  rendered  in  1836,  and  it  is  not  believed 
that  the  moral  sense  of  the  community  has  degenerated  since  that 
time. 

The  evidence  fails  to  disclose  any  unwifely  or  defiant  conduct  on 
the  part  of  claimant.  She  is  not  shown  to  have  been  the  aggressor  in 
a  single  instance.     The  special  examiner  reports  that — 

Claimant  bears  a  good  reputation  for  sobriety  and  morality  among  her  people. 
She  is  an  illiterate  woman  and  if  her  mental  faculties  are  blunted  it  may  be  the 
result  of  poverty,  trouble,  and  family  contentions. 

If,  as  indicated  by  the  testimony  of  the  eldest  son,  she,  when  abused 
by  her  husband,  retorted  in  kind,  it  is  not  to  be  charged  wholly  against 
her.  He  appears  never  to  have  suflTered  any  physical  violence  at  her 
hands,  but,  on  the  contrary,  when  any  domestic  difficulties  arose  he 
appears  to  have  been  the  unjustifiable  aggressor.  His  unmanly,  cruel, 
and  abusive  conduct  to  his  wife  is  wholly  without  excuse.  For  much 
less  cruelty  than  is  shown  in  this  case,  she  would  have  been  legally 
justified  in  leaving  her  husband  and  refusing  to  renew  marital  relations. 

Cruelty  may  be  defined,  in  general  terms,  to  be  any  conduct  in  one 
of  the  married  parties  which  furnishes  reasonable  apprehension  that 
the  continuance  of  the  cohabitation  would  be  attended  with  bodily 
harm  to  the  other.  Morris  v,  Morris  (14  Cal.,  76;  73  Am.  Dec,  615 
and  notes);  Mahone  v.  Mahone  (19  Cal.,  626;  81  Am.  Dec,  91  and 
notes);  South  wick  v.  Southwick  (97  Mass.,  327;  93  Am.  Dec,  95  and 
notes);  Cooper  v.  Cooper  (17  Mich.,  502;  97  Am.  Dec,  182  and  notes.) 

In  the  case  under  consideration  the  separation  is  for  cause,  and  this 
case  is  to  be  distinguished  from  those  cases  where  the  separation  is  by 
mutual  consent,  in  which  latter  class  of  cases  a  refusal  by  either  party 
to  renew  the  suspended  matrimonial  relation  on  the  bona  fide  reque^jit 
of  the  other,  constitutes  the  refusing  party  the  deserter.  Whei-e,  how- 
ever, as  in  this  case,  the  facts  legalh^  justify  the  wife  in  leaving  her 
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husband  and  the  matrimonial  home,  she  is  also  legally  justified  in 
refusing  to  renew  the  suspended  marital  relation  without  becoming  the 
deserter.     Warner  v.  Warner  (54  Mich.,  492). 

The  Department  is  of  the  opinion  that  the  preponderance  of  evidence 
in  this  case  fairly  establishes  the  fact  that  claimant  was  legally  justified 
in  leaving  her  husband  and  their  matrimonial  home  with  the  avowed 
intent  never  to  return  or  to  live  with  him  again  by  reason  of  his 
cruelty  and  abuse. 

Where  the  husband,  by  his  cruelty  and  abuse,  drives  his  wife  from 
the  matrimonial  home,  it  is  to  be  presumed  that  he  intended  to  effect 
a  separation  by  his  own  wrongful  and  illegal  acts,  and  this  presump- 
tion is  not  outweighed  or  overcome  by  his  subsequent  offers  to  resume 
the  marital  relation  with  his  wife,  or  by  offering  her  financial  support. 
The  one  who  intentionally  drives  the  other  away  is  the  deserter. 
(Kothery  v.  Rothery,  11  P.  D.,  77-377;  Martin  r.  Martin,  13  P.  D., 
430;  Barnett  i;.  Barnett,  27  Ind.  App.,  471.) 

While  this  appeal  was  under  consideration  pensioner,  on  July  9, 
1903,  filed  in  the  Bureau  the  following  purported  transcript  of  a  decree 
of  divorce,  viz: 

Pleae  and  proceedings  before  the  Honorable  Joseph  D.  Farrell,  judge  of  the  34th 
judicial  circuit  of  the  State  of  Indiana,  and  ex-officio  judge  of  the  Elkhart  circuit 
court,  at  a  regular  term  of  said  court  begun,  held,  and  continued  at  the  court-house 
in  the  city  of  Goshen,  Elkhart  County,  Indiana,  commencing  on  Monday,  May  25, 
1903. 

Benton  Lockard] 

V.  [Cause  No.  10361. 

Elsie  Lockard.   J 

Be  it  remembered  that  afterwards,  to  wit,  June  27,  1903,  the  same  being  the  30th 
juridical  day  of  the  May  term,  at  the  same  place  and  before  the  same  honorable 
jadge  aforesaid,  occurred  the  following  proceedings  in  the  above-entitled  cause,  to  wit: 


Benton  Lockard 

V. 

Elsie  Lockard. 


Cause  No.  10361.     Decree  of  judicial  separation. 


Come  now  the  parties,  plaintiff  and  defendant,  in  person  and  by  counsel,  and  the 
court  having  heard  the  evidence  and  being  well  advised  in  the  premises,  finds  that 
the  plaintiff  and  defendant  were  legal  residents  of  Elkhart  County  and  State  of  Indi- 
ana for  more  than  two  years  immediately  preceding  the  filing  of  the  plaintiff's  com- 
plaint; the  court  further  finds  against  the  plaintiff  upon  his  complaint  and  for  the 
defendant  that  the  allegations  of  her  cross-complaint  are  true;  the  court  further  finds 
that  the  plaintiff  is  sixty-seven  years  of  age  and  that  he  receives  a  pension  of  seven- 
teen dollars  per  month  from  the  United  States;  that  defendant  is  seventy-three  years 
of  age;  that  plaintiff  and  defendant  are  the  joint  owners  of  a  life  lease  in  the  house  and 
lot  known  as  the  north  one-half  of  lot  number  seven  in  Hess'  Riverside  addition  to 
the  city  of  Goshen,  Indiana,  which  premises  are  of  the  rental  value  of  four  dollars 
per  month;  plaintiff  and  defendant  also  own  a  small  amount  of  personal  property, 
but  nothing  else;  that  said  plaintiff  and  defendant  are  unable  to  live  together  and 
should  be  separated  from  bed  and  board  for  the  period  of  seven  years,  unless  the 
court  makes  a  different  finding  and  decree  before  the  end  of  said  period  of  seven 
years;  that  defendant  is  entitled  to  full  possession  of  said  premises  during  the  period 
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of  said  separation;  that  the  court  recommends  that  the  Bar^u  of  Pensions  of  the 
United  States  adjudge  and  allow  the  defendant  the  sum  of  five  and  f^v  dollars  per 
month  out  of  the  i>en8ion  of  said  plaintiff  upon  the  application  of  said  defendant  now 
pending  in  the  said  Bureau  of  Pensions. 

It  is  further  considered  and  adjudged  by  the  court,  subject  to  the  further  orders 
and  decrees  of  the  court,  that  the  plaintiff  and  defendant  be  separated  from  bed  and 
board,  and  that  they  live  separate  and  apart  from  each  other  for  the  period  of  seven 
years;  that  for  said  period  of  seven  years  the  defendant  have  full  and  complete  pos- 
session of  the  north  one-half  of  lot  number  seven  in  Hess*  Riverside  addition  to  the 
city  of  Goshen,  Indiana,  and  that  plaintiff  leave  defendant  undisturbed  in  her  enjoy- 
ipent  of  the  possession  of  said  property  during  that  time. 

It  is  further  considered  and  adjudged  by  the  court  that  the  plaintiff  pay  the  oostB 
herein  taxed  at        dollars. 

Rule  19  of  Practice  provides  that — 

No  additional  evidence  upon  the  merits  of  a  claim  should  be  filed  by  either  appel- 
lant or  appellee,  or  considered  on  appeal. 

Even  if  this  alleged  decree  be  considered  by  way  of  argument,  it 
would  amount,  at  most,  to  but  an  admission  or  consent  on  the  part  of 
the  pensioner  that  claimant  be  awarded  a  portion  of  his  pension,  as 
his  filing  said  alleged  decree  would  indicate  an  assent  to  the  voluntary 
gratuitous  advice  or  reconmaendation  by  the  court  to  the  Bureau  of 
Pensions;  but  neither  pensioner's  assent  nor  a  decree  of  the  court 
warrants  this  Department  or  the  Bureau  in  varying  the  terms  of  an 
act  of  Congress.  The  act  of  March  3,  1899,  grants  claimant  one-half 
her  husband's  pension  or  it  grants  her  nothing.  He  is  in  receipt  of 
$17. per  month.  If  he  has  deserted  her,  if  she  is  his  wife,  of. good 
moral  character  and  in  necessitous  circumstances,  then,  under  the  law 
she  is  entitled  to  $8.50  per  month  so  long  as  she  remains  his  wife  and 
the  desertion  and  necessitous  circumstances  continue. 

A  decree  of  separation  or  divorce  a  mensa  et  thoro  does  not  terminate 
the  marriage  status. 

Without  passing  upon  the  validity  of  said  decree  or  its  future  eflFect 
upon  the  rights  of  the  parties,  it  is  sufficient  to  say  that  it  in  no  man- 
ner impeaches  or  affects  the  legality  or  regularity  of  the  Bureau  action 
appealed  from. 

Whether  under  the  statutes  of  Indiana  a  decree  of  divorce  a  mensa 
et  thoro,  or  the  granting  of  alimony,  other  than  in  money  is  author- 
ized, are  questions  for  the  Bureau  to  consider  in  determining  the  right 
of  continuing  or  terminating  future  division  of  the  pension. 

The  only  remaining  question  to  be  considered  is  whether  claimant 
is  in  necessitous  circumstances  within  the  meaning  of  the  act  of  March 
3,  1899,  and  whether  her  acceptance  of  pensioner's  offer  would  have 
relieved  her  of  her  necessitous  condition. 

While  claimant  is  older  than  pensioner,  yet  their  earning  ability 

appears  to  be  about  equal.     She  is  in  possesion  of  property  worth, 

according  to  pensioner's  estimate,  a  rental  value  of  $5  per  month. 

claimant  and  other  witnesses,  however,  estimate  it  at  but  f4i  per 
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month,  and  this  would  appear  a  fair  rental  value  for  property  which 
cost  less  than  $500.  Her  yearly  income,  therefore,  from  this  prop- 
erty would  be  equivalent  to  $48. 

Pensioner  is  in  receipt  of  an  annual  income  of  $204  from  his  pension. 
His  offer  to  Mr.  Cobb,  the  overseer  of  the  poor,  of  $1.25  per  week  for 
her  support  was  but  temi)orary,  and  there  is  reason  for  holding,  as 
contended  by  claimant,  that  she  should  not  be  required  to  accept  aid 
through  the  overseer  of  the  poor.  The  cash  value  of  her  life  lease- 
hold estate,  in  view  of  her  age,  is  but  slight. 

In  the  case  of  Dustin  ^^  Dustin  (13  P.  D.,  77),  the  pensioner  was  61 
years  of  age,  not  wholly  incapacitated  for  earning  his  support  by 
manual  labor,  and  was  in  receipt  of  an  income  of  $204  per  annum  from 
his  pension.  His  wife  was  58  years  of  age,  in  poor  health,  with  one 
minor  child  dependent  upon  her  for  support.  She  was  possessed  of 
real  estate  assessed  at  $300  cash  valuation,  and  personal  property 
valued  at  about  $50. 

The  Department,  after  stating  that  no  absolute  rule  could  be  laid 
down  which  would  be  alike  applicable  to  all  cases,  and  after  referring 
to  the  authorities  bearing  upon  the  question  of  necessitous  circum- 
stances, held  that  she  was  in  necessitous  circumstances  within  the 
meaning  of  said  act, of  March  3,  1899,  citing  departmental  decision  in 
the  case  of  Pierce  v.  Pierce  (12  P.  D.,  412).  See  also  Parker  i\  Par- 
ker (13  P.  D.,  233)  and  Doherty  v.  Doherty  (ibid.,  302). 

In  harmony  with  the  foregoing  decisions,  the  Department  is  of  the 
opinion  that  the  evidence  in  this  case  shows  that  claimant  is  in  neces- 
sitous circumstances  within  the  meaning  of  the  act  of  March  3,  1899. 

The  action  appealed  from  is  accordingly  affirmed. 


frattd  and  mistake-reimbursement— restoration. 
Camden  L.  Hill. 

It  appearing  from  the  evidence  of  the  experts  that  soldier' b  disease  of  eyes  for 
which  he  was  pensioned  was  due  to  gonorrheal  opthalmia,  for  which  reason 
his  name  was  dropped  from  the  roll,  the  rejection  of  his  claim  for  restoration  of 
ponsion  was  proper;  but  as  it  does  not  appear  that  soldier  knew  said  disease  of 
eyes  was  due  to  said  cause  when  he  was  prosecuting  his  claim  for  pension,  but 
had  good  reason  to  believe  it  due  to  a  severe  cold,  he  was  not  guilty  of  fraud  in 
obtaining  the  allowance  of  said  pension,  and  the  action  withholding  his  pension 
granted  imder  the  act  of  June  27,  1890,  to  reimburse  the  Government  for  the 
money  erroneously  paid  under  the  general  law  was  error  and  is  reversed. 

Assistmit  Secretary  M.  W,  Miller  to  the  Commissio7ier  of  PendonSy 

July  29,  1903. 

Camden  L.  Hill  served  as  a  private  in  Company  G,  Twenty -first 
Indiana  Volunteer  Infantry,  and  was  discharged  July  31,  1864,  after 
three  years'  service. 
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He  was  pensioned  under  the  general  law  from  March  10,  1885.  at 
$4  for  disease  of  right  eye,  and  at  $8  from  October  5,  1893  (certificate 
No.  339900). 

The  claimant  contended  that  the  disease  of  his  eye  resulted  from  a 
severe  cold  from  exposure  in  the  anny,  which  settled  in  his  eye. 

On  May  3,  1901,  he  was  dropped  from  the  pension  rolls  on  the 
ground  that  the  present  disability  of  the  right  eye  is  due  to  gonor- 
rheal opthalmia.  From  this  action  the  claimant  appealed,  on  June  1, 
1903,  and  upon  affidavits  showing  the  claimant's  necessity  and  serious 
disabilit}^  the  case  has  been  made  special. 

Subsequent  to  the  action  of  dropping,  the  claimant  filed  a  claim  for 
pension  under  the  act  of  June  27,  1890,  was  allowed  at  the  rate  of  $6 
from  January  27,  1902,  for  general  debility,  but  payment  of  the  pen- 
sion was  deferred  to  recover  the  payments  made  under  the  general 
law  claim,  on  the  ground  that  the  disability  for  which  said  payments 
were  made  was  not  due  to  the  military  service  of  the  soldier,  and  tliat 
he  had  procured  the  original  pension  by  fraud. 

The  claimant  was  notified  of  this  action  by  a  letter  from  the  Bureau, 
dated  February  18, 1903,  and  he  was  given  thirty  days  to  make  answer 
and  show  cause,  if  any,  why  this  action  should  not  be  taken.  Reply 
was  made  by  the  claimant,  in  a  letter  transmitted  through  Hon.  A.  J. 
Beveridge,  United  States  Senator,  in  which  protest  is  made  that  injus- 
tice was  done  him  by  the  specialist  who  examined  him  for  the  Bureau, 
denial  is  made  that  he  ever  acknowledged  that  his  trouble  was  the 
result  of  gonorrheal  opthalmia,  as  indicated  by  the  report  of  the  spe- 
cialist, and  repudiation  is  made  of  the  suggestion  that  he  ever  knew  or 
suspected  that  his  disease  of  the  eyes  was  the  result  of  gonorrhoea  and 
had  therefore  fraudulently  prosecuted  a  claim  and  secured  a  pension 
for  such  diseased  eye. 

By  way  of  appeal  the  claimant  filed  a  lengthy  protest,  and  denial  of 
any  fraud  on  his  part,  and  against  the  decision  of  the  Bureau  that  his 
disability  is  the  result  of  gonorrhoea,  and  insisting  that  under  other 
examinations  by  boaixls  of  surgeons  and  by  specialists,  who  were 
experts,  there  was  no  report  or  finding  charging  the  responsibility  of 
the  present  disease  of  the  right  eye  to  gonorrhoea,  and  that  onlj^  Dr. 
Thompson  who  examined  him  as  a  specialist  presented  the  theory  of 
gonorrheal  opthalmia,  notwithstanding  that  all  of  the  surgeons  who 
had  examined  him  had  asked  the  same  question. 

The  certificate  of  examination  made  by  Dr.  James  L.  Thompson, 
upon  which  the  adverse  action  was  based,  was  dated  July  3,  1898,  and 
was  as  follows: 

Has  dense  opaque  spots  on  right  cornea.  Has  cicatricial  bands  through  the  lower 
part  of  the  conjunctiva  of  the  right  eye,  causing  incomplete  symblepharon,  which  is 
proof  of  a  former  violent  conjunctivitis  which  he  admits  was  caused  by  gonoirheal 
opthalmia,  while  in  the  army.  Vision  of  right  eye  is  little  more  than  simple  percei>- 
tion  of  light,  which  so  confuses  the  left  eye  that  makes  it  worse  than  if  the  right  eye 
were  totally  blind. 
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There  are  no  evidences  of  syphilis. 

The  iris  dilates  fully,  so  far  as  can  be  seen  through  the  opaque  cornea.  Syphilis 
gives  a  different  train  of  results.  It  was  a  very  plain  case  of  purulent  opthalmia, 
doubtless  of  gonorrheal  origin. 

The  records  of  the  War  Department  do  not  show  any  treatment  for 
gonorrhea  while  in  the  service,  but  there  is  a  record  of  treatment  for 
syphilis  from  November  3  to  December  22,  1863. 

In  an  affidavit  made  on  May  6,  1901,  claimant  admits  that  he  did 
acknowledge  to  Dr.  Thompson  that  he  "had  clapp  in  New  Orleans 
and  Baltimore,  but  only  for  one  or  two  weeks  at  a  time,  but  was  cured 
up  sound  and  well  and  had  no  bad  effects  from  it  either  in  body  or 
eyes." 

Under  special  examination  the  claimant  admitted  that  he  had  gonor- 
rhea in  the  service  at  New  Orleans  or  at  Algiers,  before  he  had  the 
trouble  with  his  eyes,  and  that  he  had  the  disease  four  or  five  times 
during  his  service.  But  he  insists  that  the  disease  of  his  eyes  had  no 
connection  with  the  gonorrhea,  but  was  the  result  of  cold  and  expo- 
sure, and  that  he  had  no  gonorrhea  at  the  time  his  eye  became  sore. 
He  denied  that  he  ever  had  syphilis  at  any  time. 

A  mass  of  testimony  has  been  filed  by^  lay  witnesses  as  to  the  incur- 
rence, existence,  and  continuance  of  the  disease  of  the  claimant's  eyes, 
but  in  view  of  the  fact  that  it  is  conceded  that  the  claimant  did  have 
gonorrhea  while  in  the  service,  the  question  of  the  responsibility  of 
this  disease  narrows  itself  down  to  one  of  medical  authority,  and  the 
greater  probability  as  to  the  origin  of  the  disease,  between  gonorrhea 
and  catarrhal  inflammation. 

Under  special  examination  Dr.  James  L.  Thompson,  who  is  rated  as 
an  expert  specialist,  deposed  that  while  not  now  remembering  as 
to  the  claimant's  statement  to  him  at  the  time  of  the  examination, 
admitting  that  his  eye  disease  was  due  to  gonorrheal  opthalmia,  he 
is  satisfied  that  claimant  must  have  stated  as  he  reported  him,  and  also 
that  with  knowledge  that  the  claimant  had  the  gonorrhea  in  the 
service,  his  professional  opinion  is  that  the  disease  of  the  right  eye 
resulted  therefrom. 

The  claimant  filed  the  affidavits  of  two  physicians  after  the  notice 
given  that  his  pension  would  be  dropped. 

Dr.  John  L.  Masters  described  in  technical  detail  all  the  conditions 
and  symptoms  found  about  the  right  eye  and  concluded  that — 

this  inflammation  must  have  been  traumatic,  acute  catarrhal  conjunctivitis,  purulent 
conjunctivitis  or  trachoma.  The  appearance  of  the  eyeball  and  lids  at  this  time,  in 
the  absence  of  definite  history,  would  lead  me  to  believe  the  trouble  had  been 
trachoma. 

It  has  not  been  claimed  that  the  disease  of  the  soldier's  eyes  was  the 
result  of  traumatism. 

Either  purulent  conjunctivitis  or  trachoma  would  be  the  result  of 
infection.  This  position  indicates  that  catarrhal  conjunctivitis  would 
produce  the  conditions  found.  Digitized  by  GoOqIc 


60  DECISIONS   BELATINO   TO   PENSIONS. 

Dr.  H.  Alden  Adams  made  an  affidavit  in  May,  1901,  in  which  he 
recites  as  follows: 

A  careful  examination  of  the  eyes  convinces  me  that  the  loss  of  vision  was  due  to 
trachoma  (granulated  lids).  Upon  inquiry  as  to  the  beginning  of  the  trouble  and 
the  following  symptoms  and  course  of  the  disease,  I  feel  my  first  diagnosis  to  be  the 
correct  one. 

He  also  says  the  history  of  the  case  as  given  him  of  exposure  fol- 
lowed by  severe  catarrhal  conditions  and  the  gradual  increase  in 
severity  all  point  to  trachoma  as  the  correct  diagnosis. 

A  board  of  surgeons  at  Washington,  D.  C,  examined  claimant's 
eyes  on  October  5,  1893,  and  reported  their  opinion  that  the  disease 
was  evidently  the  result  of  syphilitic  infection  in  the  past,  and  that 
claimant  admitted  that  he  had  chancres  years  ago. 

A  board  of  surgeons  at  Indianapolis  examined  the  claimant  on  May 
28,  1902,  and  reported  as  to  the  condition  of  the  right  eye  that  there 
was  trachoma,  blepharitis,  and  pterygium,  and  also  opacity  and  pan- 
nus.  The  report  recited  the  claimant's  statement  that  this  condition 
resulted  from  acute  inflammation  resulting  in  chronic  inflammation 
and  adhesions. 

The  reports  of  other  medical  examinations  describe  the  conditions 
found  and  the  resulting  degree  of  disability,  but  assign  nothing  as  to 
cause  of  the  disease.  Upon  this  evidence  presented  the  Bureau  ha$ 
decided  that  the  afliiction  of  this  soldier's  eyes  is  the  result  of  gonor- 
rheal infection.  The  mediciil  evidence  filed  by  the  soldier,  while  it 
does  not  distinctly  confirm,  yet  it  does  not  overcome  the  weight  of 
evidence  and  probability,  from  the  history  of  the  soldier's  habits,  in 
favor  of  the  decision  reached  by  Dr.  Thompson  as  to  cause  of  the 
disease  of  eyes  which  has  resulted. 

There  is  no  necessary  conflict  between  the  decision  of  Dr.  Thomp- 
son and  the  exhibits  made  by  all  of  the  medical  testimony  in  the  case, 
except  the  certificate  which  attributes  the  disease  to  syphilis.  Based 
simply  upon  a  history  of  cold,  exposure,  and  catarrhal  inflammation, 
as  given  by  the  soldier  and  recited  by  comi*ades,  the  physicians 
described  the  symptoms  found.  These  symptoms  are  entirely  con- 
sistent with  the  theory  of  gonorrheal  origin,  according  to  expert 
medical  authority,  and  when  the  history  of  the  case  shows  conclusively 
the  renewed  and  repeated  existence  of  gonorrhea  the  medical  division 
of  the  Bureau  seems  properly  justified  in  charging  responsibility  of 
the  loss  of  the  sight  of  the  right  eye  to  the  eflFects  of  gonorrheal 
infection. 

This  conclusion,  which  is  accepted  by  the  Department,  disposes  of 
the  claim  for  restoration  of  pension  under  the  general  law. 

There  remains,  however,  another  contention  under  the  appeal  as  to 
the  justice  and  propriety  of  the  action  of  the;  Bureau  in  withholding 
the  payments  under  the  certificate  issued  under  the  act  of  June  27, 
1890,  for  reimbursement. 
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This  action  would  postpone  any  further  payment  of  pension  to  this 
soldier,  who  is  nearly  sixty  j^ears  of  age,  for  about  sixteen  years, 
which,  in  his  physical  condition  as  shown,  would  probably  be  beyond 
the  term  of  his  life.  As  before  stated,  the  ground  of  this  action  was 
that  fraud  had  been  perpetrated  in  the  prosecution  of  the  original 
claim  for  pension. 

Against  this  charge  the  claimant  protests  most  earnestlj-,  and  relies 
for  vindication  upon  the  fact  that  during  all  the  3'ears  of  the  prosecu- 
tion and  allowance  of  his  pension  none  of  the  evidence  of  the  examin- 
ing surgeons  ever  suggested  gonorrhoeal  origin  until  the  special 
examination  was  made  b}'  Dr.  Thompson  in  1898. 

The  testimony  of  comrades  as  to  the  origin  and  existence  of  the 
inflamed  and  diseased  condition  of  the  claimant\s  eyes  made  no  other 
suggestion  of  cause  of  origin,  except  to  attribute  it  to  a  severe  cold, 
for  which  they  represent  that  the  claimant  was  treated. 

It  is  doubtful  whether  at  the  time  of  the  filing  of  this  claim  there 
wa.s  one  layman  out  of  twenty  who  knew  of  the  danger  of  disease  of 
the  eyes  from  gonorrheal  infection.  Indeed,  the  public  ignorance 
upon  this  question  was  so  great  and  serious  that  it  is  now  almost  the 
general  practice  at  the  hospitals  and  by  physicians  to  warn  and  advise 
all  patients  afllicted  with  or  who  may  be  placed  in  proximity  to  such 
disease  of  the  danger,  and  to  instruct  them  in  precautionary  measures. 
To  the  layman  and  perhaps  to  some  physicians  in  general  pnw'tice, 
who  are  not  specialists  upon  diseases  of  the  eye,  the  distinction  between 
trachoma,  as  diagnosed  bj'  several  of  the  medical  witnesse.*;  in  this  case, 
and  gonorrheal  opthalmia,  as  decided  by  Dr.  Thompson,  is  not  under- 
stood and  appreciated. 

Shall  this  claimant,  then,  who  frankly  admitted,  when  asked,  that 
he  had  several  attacks  of  gonorrhea,  be  held  to  a  guilty  knowledge 
that  his  afflicting  disease  was  the  result  thereof,  without  any  other 
evidence  anywhere  in  the  case  to  indicate  that  he  had  such  knowl- 
edge, and  especially  when  the  claimant  knew,  as  he  admits,  that  if  his 
disease  of  eyes  was  the  result  of  such  gonorrhea  he  would  lose  his 
pension. 

In  repeated  affidavits  he  has  protested  that  he  was  entirely  free 
from  venereal  disease  when  his  eyes  became  sore,  and  his  comrades 
have  certified  that  they  became  sore  while  he  had  a  cold. 

Even  stronger  is  the  fact  that  the  medical  men  did  not  at  first  diag- 
nose gonorrheal  ophthalmia,  nor  even  did  the  medical  division  of  the 
Bureau,  with  the  several  certificates  of  examination  before  it  for  con- 
sideration, together  with  the  description  given  by  the  lay  witnesses 
as  to  the  objective  symptoms  of  eye  disease  which  were  observed  and 
testified  to,  adopt  the  conclusion  of  gonorrheal  infection  or  even  to  be 
sufficiently  impressed  with  any  such  theory  as  to  instruct  the  examin- 
ing boards  to  investigate  for  such  cause  of  origin,  until  on  December 
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5,  1893,  after  the  report  of  the  board  of  surgeons  at  Washington, 
D.  C,  of  October  5, 1893,  indicating  syphilitic  origin,  when  Dr.  Swan 
M.  Burnett,  of  this  city,  who  examined  the  claimant  on  December  7, 
1893,  was  asked  to  report  whether  he  found ''  any  evidence  of  venereal 
disease  or  vicious  habits"  and  whether,  in  his  ** opinion  syphilis  is  a 
factor  in  his  disease  of  eyes." 

Even  with  this  suggestion  for  investigation  Dr.  Burnett  answered 
those  inquiries  as  follows: 

The  ulcer  which  has  resulted  in  the  cicatrix  in  the  right  eye  niay  have  been  spe- 
cific, but  from  its  present  appearance  I  could  not  say  positively  that  it  was.  There 
may  have  been  some  iritis,  but  it  must  have  been  slight. 

Instead  of  dropping  the  pension  on  the  reports  of  the  Washington 
board  it  was  in  fact  increased  from  that  date  to  $8.  With  this  conflict 
and  uncertainty  of  opinion  among  learned  and  expert  medical  author- 
ities it  would  not  seem  to  be  consistent  to  hold  this  soldier  responsible 
for  a  f mud  which  involved  a  knowledge  of  cause  and  effect  of  disease 
and  infection  about  which  the  general  public  are  not  even  casually 
advised. 

This  unfortunate  soldier  enlisted  as  a  boj'  of  17  years  of  age,  served 
for  three  years,  and  was  honorably  discharged.  He  is  now  paying, 
and  will  continue  through  life  to  pa}^  a  severe  and  terrible  penalty  for 
his  indulgence  in  vice. 

Except  upon  sufficient  and  convincing  proof  of  guilty  knowledge 
and  of  a  purpose  to  commit  a  fraud  he  should  not  be  also  required  to 
forfeit  the  benefit  of  the  pension  awarded  him  under  another  law  for 
disabilities  admitted  by  the  medical  referee  to  be  entirely  free  from 
any  evidence  of  having  resulted  from  vicious  habits.  The  principle 
involved  in  this  case  has  been  long  established  and  followed  by  the 
Department.  Especially  has  the  question  been  settled  definitely  since 
the  elaborate  opinion  of  the  Assistant  Attorney-General  George  H. 
Shields,  rendered  December  3,  1889,  and  printed  in  volume  6,  Pension 
Decisions,  page  297,  and  again  reaffirmed  on  April  29,  1892,  in  an 
opinion  rendered  by  him,  in  the  case  of  William  W.-Dudlej^  (6  P.  D., 
208).  Following  an  extensive  and  exhaustive  review  of  all  the  prece- 
dents and  decisions  germane  to  the  question,  this  decision  was  prac- 
tically condensed  and  expressed  in  these  following  words: 

In  those  cases  where  the  overpayment  is  the  result  of  fraud  on  the  part  of  the 
pensioner  or  of  a  mistake  of  fact,  the  Government  may  reimburse  itself  by  withhold- 
int;  the  accruing  pension  until  the  amount  overpaid  is  made  good,  but  that  there  is 
no  authority  to  withhold  i^nsion  money  to  offset  moneys  which* may  have  been  paid 
out  as  pension  as  the  result  of  an  erroneous  judgment  on  the  evidence  in  any  given 
case. 

In  the  case  at  bar,  proceeding  upon  the  theory'  which  the  Depart- 
ment adopts  that  the  decision  of  Dr.  Thompson  is  correct  jas  to  the 
origin  of  the  diseased  eye,  we  can  not  find  that  there  has  been  proven 
a  fraud  upon  the  part  of  the  soldier. 


Digitized  by 


Google 


DECISIONS   BELATING   TO    PENSIONS.'  63 

Giving  all  reasonable  weight  to  his  alleged  admission  to  Dr.  Thomp- 
son, that  his  trouble  was  due  to  gonorrheal  ophthalmia,  which  admis- 
sion he  denies,  and  the  doctor  does  not  remember,  but  assumes  its 
truth  from  his  report,  it  is  not  diflScult  to  understand  that  when  inter- 
rogate by  the  physician  the  soldier  admitted  the  fact  of  the  gonor- 
rhea, and  then  being  told  by  the  physician  that  that  disease  was  respon- 
sible for  his  affliction  he  may  have  submitted  to  the  judgment  of  the 
physician  and  admitted  the  possibility  that  such  infection  might  have 
caused  his  trouble.  But  this  does  not  amount  to  such  an  admission 
against  interest  as  to  establish  that  a  fraud  had  been  committed  thir- 
teen years  l^efore  that  time  in  prosecuting  his  claim  for  pension. 

This  case  seems  clearly  one  in  which  there  has  been  an  error  of 
judgment  and  decision  on  the  part  of  the  Bureau,  and  of  failure  to 
prosecute  in  the  beginning  the  special  investigation  which  it  ordered 
upon  an  application  for  increase  in  1898.  There  was  a  record  of 
syphilis  in  the  case,  there  was  the  lay  testimony  describing  the  condi- 
tion of  claimant's  ej-es,  and  there  was  available  to  the  Bureau  an  equal 
opportunity  for  special  and  expert  investigation  as  to  the  cause  of  this 
diseased  eye  in  1885  as  there  was  in  1893  and  in  1898. 

After  reviewing  fully  all  of  the  evidence  and  exhibits  in  the  case  it 
is  the  conclusion  of  the  Department  that  your  action  of  rejection  of 
the  claim  for  restoration  is  warranted,  and  such  action  will  therefore 
be  affirmed.  But  it  is  further  decided  that  the  charge  of  fraud  against 
the  claimant  has  not  been  sustained,  and  that  therefore  the  Bureau  is 
in  error  in  withholding  his  pension  under  the  act  of  June  27,  1890. 


sebvice— bbafted  man— evidence— act  june  «7,  1890. 
Catherine  Parcell  (widow).. 

It  appearing  from  a  report  from  the  Auditor  of  the  Treasury  for  the  War  Department, 
filed  since  this  case  was  previously  decided,  that  claimant's  husband  was  drafted 
June  8,  1864,  failed  to  report,  was  arrested  September  12,  1864,  and  examined 
October  10, 1864,  and  rejected,  it  is  held  that  he  did  not  serve  ninety  days  within 
the  meaning  of  the  act  of  June  27,  1890. 

The  former  decision  in  this  case,  reported  in  13  P.  D.,  450,  based  on  the  evidence 
then  in  the  case  (the  Chief  of  the  Record  and  Pension  Office  ha>'ing  declined  to 
furnish  the  above  facts),  is  overruled. 

Assistant  Secretary  M.   W.  Miller  to  the  Commissioner  of  Pensions^ 

July  29,  1903. 

Your  communication  of  Jul}^  24,  1903,  in  which  you  returned  the 
papers  in  the  case  of  Catherine  Parcell,  widow  of  William  Parcell,  an 
unassigned  drafted  man,  Fourteenth  Congressional  district,  Ohio  (Claim 
No.  620670),  asking  reconsideration  of  the  departmental  decision  of 


Digitized  by 


Google 


64  DECISIONS    BELATING   TO   PENSIONS. 

April  27,  1903,  in  connection  with  a  certain  report  of  the  Auditor  of 
the  Treasury  for  the  War  Department,  new  evidence  in  the  case,  has 
been  received  and  carefully  considered. 

A  more  detailed  history  of  this  case  will  be  found  in  the  opinion  of 
April  27, 1903,  which  has  now  been  published  (13  P.  D.,  450).  Briefly, 
Catherine  ParcelPs  application  for  a  widow's  pension  under  the  act  of 
June  27,  1890,  was  filed  September  16,  1895,  and  rejected  March  12, 
1896,  on  the  ground  that  soldier  had  not  been  mustered  into  the  8er\'- 
ice  of  the  United  States.  She  appealed  June  25, 1901,  and  this  Depart- 
ment, in  the  decision  to  which  allusion  has  been  made,  reversed  your 
action.     The  finding  of  the  Department  on  the  issue  involved  was: 

Soldier  was  formally  discharged  by  the  customary  certificate  after  a  service  of 
more  than  five  months,  as  shown  by  the  records  of  the  War  Department.  In  the 
absence  of  any  evidence  to  the  contrary,  it  will  be  presumed  that  he  served  ninety 
days  or  more  **  actual  ser^'ice'*  in  the  war  of  the  rebellion.  The  widow  is  therefore 
pensionable. 

The  soldier  himself  was  a  pensioner  under  the  act  of  June  27,  1890, 
from  November  7,  1891,  to  April  3,  1893,  when  he  died.  No  question 
was  raised  in  his  lifetime  as  to  his  military  service.  Preliminary  to 
the  admission  of  his  claim,  the  War  Department  was  called  upon  for 
an  official  statement  as  to  the  applicant's  military  history.  Under 
date  of  August  5,  1891,  the  Chief  of  the  Record  and  Pension  Division 
of  the  War  Department  reported  that  ''the  rolls  show  that  William 
Parcell,  mentioned  in  the  preceding  indorsement,  was  enrolled  June 
S,  1864,  and  discharged  November  12,  1864,  on  surgeon's  certificate  of 
disability."  The  said  certificate  is  on  file  and  corresponds  with  said 
report. 

On  May  31,  1895,  the  Chief  of  the  Record  and  Pension  Division 
•submitted  this  report  to  your  Bureau — a  report  entirely  at  variance 
with  the  first  statement  furnished  in  the  case: 

Respectfully  returned  to  the  Commissioner  of  Pensions,  with  the  information  that 
it  has  been  determined  by  this  Department  that  the  within-named  William  Parcell, 
unassigned  drafted  man,  Ohio,  was  never  in  the  military  8er\ace  of  the  United  States, 
he  having  been  rejected  by  the  board  of  examination  and  inspection  because  of 
"contraction  of  the  flexor  tendons  of  the  right  thigh.*' 

Under  date  of  February  6, 1896,  the  War  Department  was  requested 
to  furnish  information  '^  showing  whether  this  man  was  examined  by 
the  board  of  enrollment  at  Wooster,  Ohio,  and  held  to  service,"  and 
on  February  11,  1896,  this,  the  third  report,  was  submitted: 

Respectfully  returned  to  the  Commissioner  c»f  Pensions,  with  the  information  that 
no  record  has  l)een  found  showing  whether  this  man  was  examined  by  the  board  of 
enrollment  at  Wooster,  Ohio,  and  held  to  service. 

These  later  reports  not  being  in  harmony  with  the  facts  tp  be 
inferred  from  soldier's  certificate  of  discharge,  the  War  Depai*tment 
was  again  asked  to  furnish  further  information,  especially  with  refer- 
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ence  to  said  certificate.     On  May  5, 1901,  the  fourth  report  was  tn^ns- 
mitted  to  the  Commissioner  of  Pensions: 

William  Parcell,  unaseigned  ilrafte<l  man,  was  not  accepted  into  the  military 
service  of  the  United  States  under  his  draft  of  June  8,  1864,  but  waa  rejected  on 
account  of  a  physical  unfitness  for  that  service.  The  discharge  certificate  herewith 
returned  was  improperly  issued  to  him  and  is  of  no  valud  as  evidence  that  he  was  in 
service,  since  the  official  records  show  positively  to  the  contrary. 

The  case  then  came  to  the  Department  on  appeal.  The  facta  reported 
by  the  War  Department  showed,  prima  facie,  such  a  service  as  the 
provisions  of  the  act  of  June  27,  1890,  required.  The  facts  in  evi- 
dence did  not  accord  with  the  second  report  of  the  War  Department, 
wherein  it  was  said,  ''it  has  been  determined  by  this  (War)  Depart- 
ment that  *  *  *  William  Parcell  *  *  *  was  never  in  the 
military  service  of  the  United  States."  Apparently  the  War  Depart- 
ment was  in  possession  of  certain  material  facts  not  in  evidence  before 
this  Department — a  Department  charged  by  law  with  the  determina- 
tion of  all  questions  relating  to  the  pensionable  status  of  a  soldier. 
Exercising  in  these  matters,  as  they  come  before  this  Department  on 
appeal,  judicial  functions,  and  being  governed  by  the  general  rules  of 
evidence  by  which  courts  are  bound,  while  feeling  that  the  opinion  of 
a  Government  officer  upon  those  matters  concerning  which  he  has 
special  knowledge  should  be  entitled  to  due  consideration,  yet,  in  the 
complete  discharge  of  its  duties,  this  Department  recognized  the 
elementary  rule  that  its  decisions  must  be  rendered  upon  facts  shown 
by  competent  evidence,  and  not  wholly  upon  the  dictum  of  some 
officer  not  charged  by  law  with  the  adjudication  of  questions  peculiarly 
within  the  province  of  the  Department  of  the  Interior.  Accordingly, 
on  February  28,  1903,  the  papers  in  this  case  were  returned  to  the 
Commissioner  of  Pensions,  with  instructions  to  make  a  further  call 
upon  the  War  Department  for  a  report  as  to  those  facts  upon  which 
said  Department  had '^  determined  *  *  *  that  *  *  *  William 
Parcell  *  *  *  was  never  in  the  military  service."  The  opinion 
of  February  28,  1903,  was,  in  part,  as  follows: 

On  the  face  of  the  evidence  this  man  performed  five  months'  service.  If  the  "offi- 
cial records  show  positively  to  the  contrary/'  the  facts  they  show  should  be  in 
evidence  in  this  case  and  before  the  Department  in  order  that  it  may  determine  the 
oase  upon  all  the  evidence.  If  this  soldier  was  taken  from  his  home  at  Wooster, 
Ohio,  and  held  in  barracks  for  five  months  before  the  authorities  could  determine 
whether  or  not  to  reject  him,  under  former  decisions  of  this  Department  he  would 
be  pensionable. 

The  papers  are  herewith  returned  to  you  with  instructions  to  make  a  further  call 
upon  the  War  Department  for  a  statement  of  the  facts  upon  which  they  decide  that 
soldier  was  never  in  the  military  Ber\ice,  and  especially  for  a  report  as  to  whether 
the  official  records  show  if  soldier  was  taken  to  the  rendezvous  and  how  long  he  was 
detained  there.  Such  information  as  the  War  Department  may  possess  rejjarding 
the  whereabouts  of  soldier  from  June  8  to  November  12, 1864,  should  l)e  ascertained. 

It  will  be  observed  that  a  courteous  request  was  made  for  specific 
information  upon  points  absolutely  essential  to  a  determination  of  a 

p.  D.— VOL.  14—03 5  Digitized  by  Google 


66  DECISIONS   BELATING    TO   PENSIONS. 

soldier's  pensionable  status,  at  once  just  to  the  Government  and  to  the 
claimant. 

Instead  of  furnishing  the  desired  information,  however,  the  Chief 
of  the  Record  and  Pension  Office  of  the  War  Department,  on  March 
21,  1903,  furnished  this  report: 

Respectfully  returned  to  the  Commissioner  of  Pensions,  ipviting  attention  to  the 
circular  of  this  Department,  dated  November  2, 1901,  copies  of  which  were  furnished 
the  Commissioner  of  Pensions  November  9,  1901,  from  which  circular  it  will  be  seen 
that  a  statement  can  not  be  furnished  showing  the  facts  upon  which  it  was  deter- 
mineil  by  this  Department,  from  the  records  in  its  custody,  that  the  within-named 
William  J^arcell  was  not  in  the  military  service  of  the  United  States. 

The  circular  to  which  he  referred  concludes  as  follows: 

Whenever  facts  relating  to  military  status  or  service  are  to  be  judicially  deter- 
mined, the  records  of  the  War  Department  are  to  be  produced  for  judicial  considera- 
tion. Whenever  information  as  to  such  facts  is  required  merely  for  executive  action 
by  other  departments,  the  War  Department  will  answer  all  proper  inquiries  in  rela- 
tion thereto,  but  will  not  furnish  copies  of  its  records,  or  statements  from  them,  to 
enable  the  officers  or  employees  of  other  departments  to  make  independent  decisions 
upon  purely  military  questions. 

In  short,  the  Chief  of  the  Record  and  Pension  Office  refused  to  fur- 
nish information  within  his  knowledge  to  this  Department — facts  per- 
tinent to  the  issue;  facts  essential  to  a  determination  of  the  question 
raised  on  appeal.  This  Department  was  asked,  in  effect,  blindlj-  to 
consider  itiself  bound  by  the  arbitrarj^  opinion  of  an  officer  in  another 
Department  of  this  Government — an  officer  not  charged  b\'^  law  with 
the  determination  of  questions  arising  in  the  administration  of  the 
pension  laws. 

This  Department  was  not  to  concern  itself  with  facts;  it  was  suf- 
ficient if  some  officer  who  knew  the  facts  passed  judgment  upon  the 
case  and  certified  his  opinion  to  this  Department. 

In  the  opinion  of  April  27,  1903,  however,  this  Department  held« 
and  very  properly,  that — 

The  opinion  or  conclusion  of  the  Chief  of  the  Record  and  Pension  Office  of  the 
War  Department,  based  upon  certain  alleged  facrts  within  his  knowle<ige,  but  not 
within  the  knowledge  of  this  Department,  that  soldier  was  never  in  the  service  of 
the  United  States,  is  not  evidence  that  can  be  considered  in  this  case.  Facts  formally 
reported  by  the  custodian  of  records  in  the  War  Department  are,  under  our  practici% 
treated  as  evidence  properly  introduced.  But  the  conclusions  of  some  officer  drawn 
from  facts  within  his  knowledge  are  not,  and  can  not  be,  treated  by  this,  or  any  other 
tribunal,  as  evidence.  Only  the  alleged  facts  adduced  from  records  in  his  custody, 
upon  which  his  opinion  is  based,  would  be  competent  evidence  upon  the  point  in 
issue  in  this  appeal;  and  a  statement  of  such  facts  as  may  warrant  the  opinion  that 
soldier  was  never  in  the  service  of  the  United  States  is  refused. 

The  case,  consequently,  was  determined  upon  the  competent  evi- 
dence in  the  case.  The  only  record  of  facts  reported  by  the  War 
Department  showed,  on  its  face,  a  service  extending  from  June  8  to 
November  12,  1804.  In  the  absence  of  any  evidence  to  the  contrary, 
actual  service,  within  the  meaning  of  the  act,  it  was  held,  must  be 
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presumed  from  this  record.     The  conclusion  of  said  opinion  is  as 
follows: 

The  Boldier'B  peneionable  status  was  accepted  by  the  Bureau  of  Peasions  upon  the 
same  evidence,  i.  e.,  competent  evidence,  that  is  in  the  widow's  case — the  opinions 
of  oflScers  of  the  War  Department  not  being  regarded  as  evidence.  That  action 
should  be  treated  as  conclusive  to  the  widow's  claim  in  the  absence  of  additional 
evidence  that  would  justify  a  contrary  conclusion. 

Upon  the  return  of  the  papers  to  the  Commissioner  of  Pensions,  in 
view  of  the  conclusion  of  said  opinion  intimating  that  the  decision 
of  this  Department  was  predicated  upon  "the  absence  of  additional 
evidence  that  would  justify  a  contrary  conclusion,'-  the  Commissioner 
of  Pensions,  under  date  of  July  14, 1903,  requested  the  Auditor  of  the 
Treasury  for  the  War  Department  for  a  report  of  facts  within  his 
knowledge  that  might  be'  pertinent  to  the  issue  before  this  Depart- 
ment.    The  Commissioner's  letter  was  as  follows: 

For  use  in  connection  with  the  claim  of  Catherine  Parcel  1  as  widow  of  William 
Parcell,  unassigned  Ohio  Volunteers,  No.  620670,  I  have  to  request  that  with  the 
return  of  this  letter  you  will  advise  me  as  to  the  amount  paid  the  alleged  soldier, 
William  Parcell,  and  whether  such  amount  was  for  services  or  for  expenses  of  going 
from  his  home  to  the  rendezvous  under  draft  order  and  his  return  from  the  rendezvous 
to  his  home. 

If  the  records  in  your  possession  furnish  such  information,  I  would  be  pleased  to 
have  it  definitely  stated  separately  the  amount  he  received  for  services  and  the 
amount  for  expenses. 

In  response  to  this  letter  the  Auditor  submitted  the  following  report: 

In  the  case  of  William  Parcell,  late  unassigned  drafted  man,  Ohio  Volunteers,  the 
records  of  this  office  do  not  show  any  payment.  The  Record  and  Pension  Office, 
War  Department,  reports  that  he  was  drafted  June  8,  1864,  failed  to  report,  was 
arrested  September  12,  1864,  and  examined  October  10,  1864,  and  rejected. 

Here,  at  last,  are  the  facts  upon  which  the  Chief  of  the  Record  and 
Pension  OflBce  of  the  War  Department  apparently  based  his  opinion 
that  the  soldier  was  never  in  the  military  service  of  the  United  States; 
the  facts  that  should  have  been  before  this  Department  l^eforc  its 
opinion  of  April  27,  1903,  was  rendered;  facts  that  entirely  alter  the 
case;  facts  that  demonstrate  conclusiveh'  that  neither  soldier  enjoyed 
nor  his  widow  enjoys  a  pensionable  status  under  the  ai^t  of  June 
27,  1890;  facts  that  this  Department  persistently  and  courteously 
endeavored  to  secure  in  evidence;  facts  a  statement  of  which  was 
furnished  to  the  Treasury  Department  and  denied  another  coordinate 
Department  of  the  Government.  In  consequence  this  Department 
rendered  a  decision  which,  while  entirely  proper  and  in  accord  with 
the  evidence  then  in  the  case,  is  no  longer  tenable  in  view  of  this  new 
evidence. 

It  is  not  necessary  to  discuss  the  question  as  to  whether  or  not  soldier 
was  ever  in  the  military  service;  it  is  certain  that  he  did  not  render 
the  ninety  days'  actual  service  required  l)y  the  act  of  June  27,  1890. 
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From  June  8,  1864,  to  September  12,  1864,  he  was  in  desertion. 
Arrested  on  the  latter  date,  he  was  discharged  on  November  12, 1864. 
Even  if  it  should  be  admitted  that  he  was  in  the  service  from  Septem- 
ber 12  to  November  12, 1864,  it  is  obvious  that  he  did  not  serve  ninetr 
days.     The  widow  is,  therefore,  not  entitled  to  a  pension. 

Upon  reconsideration,  the  Department  overrules  so  much  of  the 
opinion  of  April  27, 1903,  as  reverses  the  Bureau's  action  of  March  12, 
1896.     Said  action  is  affirmed. 


practice— iieconsideratiox—rul.e  18. 
Henry  C.  Mechling. 

The  action  of  the  Bureau  in  the  case  having  been  affirmed  on  appeal  and  a  motion 
for  reconsideration  of  said  decision  overruled,  this  second  motion  to  reconsider 
is  overruled  under  rule  13,  Rules  of  Practice,  as  the  same  does  not  discloee  that 
any  material  feature  of  the  case  had  not  been  fully  considered  nor  that  there 
was  error  of  fact  or  in  the  application  of  the  law. 

Assistant  Secretary  2L   W,  Miller  to  the  Cmnrtiissiorier  of  PejUiioHH^ 

July  29,  190S, 

The  above-named  soldier  is  now  a  pensioner  at  the  rate  of  $17  per 
month  on  account  of  gunshot  wounds  of  his  left  arm  and  shoulder. 

A  claim  for  further  increase  of  pension,  filed  December  27,  1897, 
was  formally  rejected  July  11,  1899. 

The  Department  on  appeal  affirmed  that  action  in  a  decision  rendered 
November  11,  1899. 

A  motion  for  reconsideration  of  said  decision  was  filed  in  the  Depart- 
ment March  16,  1900,  and  said  motion  was  overruled  in  a  communica- 
tion dated  April  30,  1900. 

On  June  12,  1903,  after  the  lapse  of  more  than  three  years,  the  pen- 
sioner filed  another  motion  for  a  reconsideration  of  said  decision,  but 
in  this  motion  he  does  not  mention  the  fact  that  a  prior  motion  was 
filed  and  overruled. 

He  refers,  however,  to  an  affidavit  of  Dr.  Frank  P.  Vale,  which  was 
filed  with  the  prior  motion  and  fully  considered  in  the  Department's 
communication  of  April  30,  1900.  Upon  a  consideration  of  all  the 
facts  then  presented  it  was  held  that  there  was  no  good  reason  for 
reversing  or  modifying  the  former  departmental  decision. 

No  additional  testimony  has  been  presented,  but  in  the  present 
motion  for  reconsideration  the  pensioner  refers  to  the  fact  that  he 
receives  commutation  for  the  loss  of  use  of  a  limb,  and  he  insists  that 
he  was  entitled  to  a  higher  rate  of  pension.  He  should  bear  in  mind 
that  the  action  of  the  Surgeon-General's  Office  of  the  War  Depart- 
ment, where  this  class  of  claims  are  adjudicated,  is  independent  of 
that  of  the  Pension  Bureau.  His  claim  for  such  commutation  was  no 
doubt  established  in  accordance  with  regulations  of  the  War  Depart- 
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nient,  as  provided  by  law,  and  his  claims  for  pension  and  for  increase 
thereof  must  be  established  in  accordance  with  the  law  and  regula- 
tions prescribed  in  this  Department.  Neither  Department  is  bound  by 
the  action  of  the  other  in  cases  of  this  charactei*. 

The  report  of  the  official  examination  under  the  claim  in  contention, 
made  December  5, 1898,  is  quoted  in  the  aforesaid  decision.  It  showed 
conclusively  that  neither  the  left  arm  nor  the  left  hand  was  wholly 
disabled.  It.  is  stated  in  said  report  that  all  motions  in  the  arm  and 
forearm  are  intact,  although  the  arm  is  very  much  weakened.  The 
conditions  described,  even  including  the  injury  of  the  lingers  of  the 
left  hand,  alleged  as  a  remote  sequence  of  the  wounds,  do  not  cause  a 
degree  of  disability  equivalent  to  the  loss  of  a  hand  or  foot,  which  is 
prerequisite  to  the  allowance  of  the  next  higher  rating. 

The  present  motion  for  a  reconsideration  is  overruled.  Under  rule 
18  of  the  Rules  of  Practice  it  should  not  have  been  entertained,  for  it 
did  not  disclose  any  material  feature  of  the  case  that  had  not  been 
con.sidered. 


COMMENCBMENT-INCREASE— ACT  .JUNE  «T,  1890~SEC:nON  4698^0F  THE 

REVISED  STATUTES. 

John  Middleton. 

Increase  under  the  act  of  June  27,  1890,  must  commence  from  the  date  of  medical 
examination,  as  provided  by  section  4698J  of  the  Revised  Statutes,  showing  an 
increased  inability  to  earn  a  support  by  manual  labor. 

AmatxiJit  SeiTetary  M.    W,  Miller  to  the  Coinuiimioner  of  Penmonn^ 

July  29,  1903. 

John  Middleton,  who  served  in  Company  B,  One  hundred  and 
eighty-fourth  New  York  Infantry,  is  at  present  a  pensioner  under 
certificate  No.  815169,  and  act  of  June  27,  1890,  at  *12  per  month. 

His  disabling  causes  are  rheumatism,  disease  of  rectum,  and  loss  of 
right  leg. 

He  was  originally  pensioned  at  $6  per  month,  from  November,  1891, 
on  account  of  rheumatism  and  disease  of  rectum. 

Soldiers  right  leg  was,  as  the  result  of  an  accident,  amputated  below 
the  right  knee  May  18,  1901. 

He  filed  a  claim  for  increase  June  17,  1901,  alleging  this  new  disa- 
bling cause. 

March  8,  1902,  his  certificate  was  reissued  to  include  the  loss  of  the 
leg  and  his  rate  was  increased  to  $12  from  November  6,  1901,  the  date 
of  the  medical  examination  held  under  the  claim. 

In  an  appeal  filed  by  soldier's  attorneys  March  27,  1902,  it  is  con- 
tended soldier  was — 

juet  as  much  entitled  to  $12  per  month  from  June  15,  1901  (date  he  executed  his 
declaration  for  increase),  as  he  was  November  6,  1901  (the  date  of  his  medical  exam- 
ination), since  his  leg  was  amputated  May  18,  1901.  C^  r\r^ri\r> 
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In  other  words,  becauHe  the  new  disabling  cause  is  specific  in  char- 
acter it  is  contended  that  increase  should  begin  from  the  date  of  filing 
the  declaration  and  not  from  the  date  of  the  medical  certificate  held 
thereunder. 

This  is  not  a  claim  for  increase  under  the  general  law  on  account  of 
a  permanent  specific  di8abilit3\  If  it  were  the  increase  would  have 
been  made  to  commence  from  an  earlier  date  even  than  that  contended 
for  by  appellant,  for  it  would  date  not  from  the  medical.examination 
or  even  the  date  of  filing  the  declaration  for  increase  but  from  the  date 
of  amputation.  See  section  4698i  of  the  Revised  Statutes  and  claim  of 
John  E.  Lamb  (8  P.  D.,  191). 

Title  to  pension  under  act  of  June  27,  1890,  is  based  upon  an  appli- 
cant's inability  to  earn  a  support  by  manual  labor  in  whole  or  in  part. 

If  a  rate  is  granted  because  of  partial  inability  to  earn  a  support  and 
the  accepted  disabling  cause  or  causes  become  aggravated  or  a  new 
cause  appears  an  application  for  an  advance  in  rate  is  a  claim  for 
increase  (George  Jacob,  7  P.  D.,  39),  and  an  increase  in  i-ate  must 
date  from  the  medical  certificate  made  under  the  claim,  as  provided 
by  section  4698i  of  the  Revised  Statutes.  See  also  Isaac  Turner  (7 
P.  D.,  523). 

This  claim  is  one  for  increase  under  the  provisions  of  the  act  of  June 
27,  1890. 

If  title  to  increase  is  shown  it  must  be  by  reason  of  a  cause  or  causes 
which  further  and  materially  impair  the  ability  of  the  applicant  to  earn 
a  support  by  manual  labor.  His  rate  was  not  increased  because  of  a 
more  extended  or  aggravated  condition  of  a  preexisting  and  accepted 
disability,  but  for  the  reason  that  a  new  factor  which  would  impair  his 
ability  to  support  himself  by  manual  labor  had  >)een  introduced. 

His  increase,  in  other  words,  was  not  specifically  because  of  the  lost 
leg,  but  because  of  increased  loss  of  abilit}^  to  labor. 

The  loss  of  the  leg  is  only  one  of  several  contributory  disabling 
causes.  It  is  unquestionably  specific.  l)ut  the  others  are  not.  Together 
they  have  been  held  to  wholly  disqualify  the  soldier  from  labor.  It  is 
not  permissible  to  segregate  one  disabling  cause  and  treat  it  as  it  would 
be  under  the  general  law  and  leave  the  others  to  be  treated  as  to  their 
effects  and  commencement  of  increase  based  thereon,  subject  to  the  pi-o- 
visions  of  the  act  of  June  27, 1890. 

It  is  soldier's  condition  from  all  causes  not  due  to  vicious  habits  that 
is  to  be  considered. 

Suppose  soldier  had  no  other  disabling  cause  than  the  amputated 
leg.  He  would  then  have  only  a  specific  disability.  There  would  lie 
an  original  allowance.  Would  his  rate  commence,  under  the  act  of 
June  27, 1890,  from  the  date  of  amputation  i  Certainly  not.  It  must 
by  the  t^MTHs  of  the  law  begin  on  the  date  when  the  declaration  was 
filed,  but  said  disabling  cause  presenting  itself  thereafter  does  not 
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warrant  its  treatment  as  an  original  issue,  but  as  an  auxiliary  one 
whose  effects  upon  title  to  a  higher  rate  necessarily  demand  that  the 
increase  commence  from  the  date  of  the  examining  surgeon's  ceitifi- 
cate,  as  provided  by  section  4698^  of  the  Revised  Statutes. 

The  provisions  of  section  4698i  of  the  Revised  Statutes  relative  to 
date  of  commencement  in  cases  of  specific  disabilities  have  no  effect  to 
warrant  an  increase  of  rate  under  the  provisions  of  the  act  of  June 
27,  1890,  from  any  other  date  than  the  certificate  of  the  board  of  sur- 
geons held  under  the  claim. 

Action  affirmed. 


SBBVICE— TEBMINATION  OF  WAR  OF  THE  BEBEI.L.I0:N^. 

Annie  Taylor  (widow). 

It  being  shown  that  this  soldier  was  accepted  into  the  volunteer  service  in  May, 
1866,  as  under  the  authority  of  the  act  of  Con^rress  of  July  17,  1862,  "An  act  to 
suppress  insurrection,  etc.,  *  *  *"  and  that  his  enlistment  was  in  Georgia, 
a  State  wherein  the  war  of  the  rel^ellion  yet,  according  to  the  President's  proc- 
lamation of  April  2,  1866,  subsisted,  such  enlistment  is  established  as  one  for  the 
purposes  of  said  war,  and  his  service  under  it  was  presumptively  war  service  and 
is  pensionable  service  under  the  act  of  June  27,  1890. 

This  particular  presumption  as  to  the  character  and  purpose  of  his  service  outweighs 
the  general  presumption  arising  from  the  fact  of  the  practical  cessation  of  hos- 
tilities in  July,  1865;  and  his  service  after  July,  1865,  should  be  presumed  to 
have  been  of  the  same  cliaracter  and  for  the  same  purpose  as  that  before  that 
date,  such  service  being  shown  to  have  Ijeen  rendered  in  said  State  of  Georgia, 
wherein,  according  to  said  proclamation,  said  war  did  not  end  until  the  date  of 
said  proclamation. 

Assistant  Secretary  M.  W,  Miller  to  tJie   ComvxiHsionei*  of  Penaums^ 

July  SI,  1903. 

The  appellant,  Annie  Taylor,  on  April  26, 1902,  filed  this  claim,  No. 
761752,  for  pension  under  the  act  of  June  27, 1890,  as  widow  of  Isaiah 
Taylor,  who  was  a  member  of  Company  G,  One  hundred  and  thirty- 
eighth  United  States  (>)lored  Infantry,  from  May  1,  1865,  to  January 
6,  1866,  and  who  died  September  9,  1896. 

Said  claim  was  rejected  February  20,  1908,  on  the  ground  that — 

The  soldier  did  not  serve  lor  ninety  days  during  the  war  of  the  rebellion  within 
the  meaning  of  the  act  of  J^une  27,  1890.  (See  ruling  of  honorable  Commissioner 
dated  January  29,  1903.) 

And  on  February  24, 1903,  the  claimant  appealed,  contending  that — 

The  intent  of  the  law  was  to  allow  pension  to  soldiers  and  their  widows  who 
enlisted  prior  to  the  close  of  the  war  of  the  rebellion  and  served  ninety  days  and 
were  honorably  discharged. 

On  March  30,  1903,  the  papers  were  returned  to  the  Bureau  for  a 
copy  of  the  ruling  of  January  29,  1903,  referred  to  in  the  rejection  of 
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the  claim;  and  on  April  15,  1903,  the}'  were  again  returned  for  a  call 
upon  the  War  Department  for  a  report  as  to  the  station  or  stations  of 
the  soldier's  command  during  his  service  and  as  to  whether  it  w^s. 
engaged  during  that  period  with  the  enemy. 

The  papers  have  been  finally  transmitted,  with  a  copy  of  said  ruling' 
and  with  a  report  from  the  War  Department. 

Said  ruling  is  as  follows: 

Bureau  of  Pensions,  Office  op  the  Commissioner, 

January  29^  190S. 
Claim  No.  1,118,581,  Frederick  Benharn,  alias  Frederick  Williams,  G,  One  hundred 

•         and  thirty-sixth  United  States  Colored.  Volunteer  Infantry. 
Mr.  Dalton, 

Chief  Boitrd  of  Revieiv, 

This  claim  will  be  rejectee!  upon  the  following  grounds: 

First.  The  claimant,  aided  by  special  examination,  is  unable  to  show  by  competent 
testimony  that  he  is  identical  with  the  soldier  of  record. 

Second.  The  soldier  upon  whose  service  the  claim  is  based  did  not  serve  ninety 
days  during  the  war  of  the  rebellion. 

«  «  »  «  «  «  « 

The  soldier  of  record  did  not  enlist  until  May  1, 1865.  His  company  was  stationed 
at  Atlanta,  Ga.,  and  Augusta,  (ra.,  during  his  entire  service.  It  is  not  shown  that 
the  service  rendered  by  the  soldier  of  record  was  in  direct  connection  with  active 
military  duty  in  aid  of  suppressing  the  rebellion. 

While  the  Department  has  held  that  any  enlistment  in  any  other  (than  loyal 
States)  of  the  States,  Territories,  and  District  of  Columbia,  made  after  June  1,  1865, 
of  any  white  or  colored  troops  will  not  be  deemed  an  enlistment  in  or  for  the  war  of 
the  rebellion,  and  that  any  service  rendered  under  an  enlistment  or  reenlistnient 
subsecjuent  to  June  1,  1865,  is  presumptively  not  a  service  in  the  war  of  the  rebel- 
lion, I  can  not  find  that  it  lias  been  specifically  held  that  service  rendered  under  an 
enlistment  prior  to  that  date  in  a  disloyal  State  is  sufficient  to  give  title  to  pension 
under  the  act  of  June  27,  1890,  provided  less  than  ninety  days'  service  was  rendered 
prior  to  that  date. 

The  following  order  was  issued  by  the  Provost-Marshal-General  April  29,  1865: 
**The  Secretary  of  War  having  directed  that  the  recruiting  of  men  in  the  loyal  States 
for  the  volunteer  forces  l)e  stopped,  now  directs  that  the  recruitment  for  the  volunteer 
forces  of  all  persons,  including  colored  men,  in  all  States  be  embraced  in  the  order 
and  their  enlistment  discontinued." 

It  will  be  seen  that  the  enlistment  of  the  soldier  in  this  case  on  May  1,  1865,  was 
subsecjuent  to  the  issuance  of  the  order  above  noted,  and  I  am  of  the  opinion  that  he 
did  not  render  a  service  of  ninety  days  or  more  in  direct  connection  with  active  mil- 
itary duty  in  aid  of  suppressing  the  rebellion. 

In  the  case  of  John  Barleyoung  the  Department  held  that  service  rendered  after 
July,  1865,  will  be  presumed  to  have  not  been  in  said  war,  reference  being  made  to 
the  decision  in  the  case  of  Jeremiah  Butler  (vol.  7,  P.  D.,  p.  214).  Xo  specific  date 
in  July,  1865,  ia  named  in  the  Barleyoung  decision,  but  in  the  Butler  case  the  Depart- 
ment states  that  recruiting  for  the  war  of  the  rebellion  cease<l  immediately  after  Lee's 
surrender,  April  9,  1865,  and  muster  out  began  April  29,  1865;  that  the  last  battle  or 
skirmish  is  reporte<i  to  have  been  fought  May  13,  1865,  and  the  last  Confederate  force 
surrendered  May  26,  1865;  that  the  blockade  was  raised  by  proclamation  June  23, 
1S()5,  and  General  Grant's  final  official  reports  of  military  operations  bear  date  July 
22  1865.     If  July  22,  1865,  be  accepted  as  the  date  after  which  service  will  be  pre- 
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sumed  not  to  have  been  during  the  war  of  the  rebellion,  the  noklier  in  this  ca*5e  did 
not  serve  ninety  days  during  said  war,  and  therefore  has  no  title  to  pension  under 
the  act  of  June  27,  1890. 

On  June  15,  1903,  this  Department  addressed  the  following  letter  to 
the  War  Department: 

Will  you  kindly  furnish  this  Department  with  data  as  to  the  authority  of  law  under 
which  the  One  hundred  and  thirty-eighth  United  States  Colored  Infantry  was  enlisted 
and  mustered  into  the  service  of  the  United  States?  , 

In  Series  III,  Vol.  V,  of  the  War  of  the  Rebellion  Official  Reconis,  page  661,  it  i& 
stated  that  the  "recruitment"  of  colored  troops  was  ordered  stoppeil  on  April  29, 
1865,  and  yet  still  further  on  the  same  page  it  is  stated  that  the  last  organization  of 
colored  troops  was  mustered  in  July  15,  1865. 

The  importance  of  this  matter  will  become  apparent  by  reference  to  an  order  or 
ruling  of  the  Commissioner  of  Pensions  under  date  of  January  29,  1903,  herewith 
inclosed. 

Were  the  members  of  the  One  hundred  and  thirty-eighth  United  States  Colored 
Infantry  enlisted  for  the  purpose  of  suppressing  the  rebellion? 

Attention  is  called  to  page  655  of  the  Rebellion  Records  {mpra)y  wherein  section  11 
of  the  act  of  July  17, 1862,  is  quoted.  Waa  that  the  authority  under  which  a  colored 
soldier  was  enlisted  as  a  volunteer  on  May  1,  1865,  in  the  One  hundred  and  thirty- 
eighth  I'nited  States  Colored  Infantry? 

With  yo  ir  reply  please  return  the  inclosure. 

To  this  letter  the  War  Department  responded  June  24,  1903,  with 
the  following  report  by  the  Chief  of  the  Record  and  Pension  Office 
of  that  Department,  dated  June  23,  1903: 

It  is  true  that  the  recruitment  of  colored  troops  was  stopped  by  an  order  of  the 
Secretary  of  War,  dated  April  29,  1865,  but  it  was  subsequently  resumed  in  certain 
localities  by  the  Secretary'' s  authority,  and  was  continued  until  June  1,  1865.  On 
the  latter  date  the  Secretary  of  War  directed  that  "all  enlistments  of  colored  troops 
be  immediately  discontinued  throughout  the  United  States.'' 

On  the  11th  of  May,  1865,  the  War  Department  was  informed  that  Maj.  Gen.  J.  H. 
Wilson  had  "organized,  armed,  and  equipped  three  regiments  of  negroes  from  the 
refugees  in  Mississippi,  Alabama,  and  Georgia,"  and  on  May  18, 1865,  special  authority 
was  given  by  the  Secretary  of  War  to  General  Wilson  to  **  retain  and  muster  them 
in  as  three-years  men."  The  One  hundred  and  thirty-eighth  United  States  Colored 
Infantry  was  one  of  the  regiments  the  acceptance  of  which  was  thus  authorized.  It 
was  not  mustered  into  service  until  July  15,  1865,  but,  as  })eioTe  stated,  it  had  been 
previously  organized,  armed,  and  equipped.  The  enlisted  men  were  enrolled  at 
Macon,  Ga.,  May  1,  1865,  and  the  regiment  was  mustered  into  service  July  15,  1865, 
at  Atlanta,  Ga.  Xo  citation  of  the  statute  under  which  the  One  hundred  and  thirty- 
eighth  United  States  Colored  Infantry  was  organized  has  been  found  on  the  records 
of  that  raiment,  but  it  is  understood  that,  like  other  colored  regiments,  it  was 
received  into  service  under  the  provisions  of  section  11  of  the  lict  of  July  17,  1862. 
(12  Stat.  L.,  p.  589.) 

For  information  as  to  the  views  of  this  Department  on  the  question  of  whether  or 
not  members  of  organizations  such  as  the  One  hundred  and  thirty-eighth  United 
States  Colored  Infantry  were  enlisted  for  the  purpose  of  suppressing  the  rebellion, 
attention  is  invited  to  the  opinion  of  the  Judge- Advocate-General  of  the  Army,  con- 
curred in  by  the  Acting  Secretary  of  War,  June  22,  1895,  in  the  case  of  John  Jones, 
Company  G,  Fortieth  United  States  Colored  Infantry,  a  copy  of  which  is  herewith 
inclosed. 
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The  opinion  of  the  Judge-Advocate-General  referred  to  in  said 
report  is  as  follows,  dated  June  21,  1896: 

Section  2  of  the  pension  act  of  June  27,  1890,  grants  penBioneto  '^all  peraons  who 
served  ninety  days  or  more  in  the  military  or  naval  service  of  the  United  State 
during  the  late  war  of  the  rebellion,"  etc. 

In  a  decision  of  the  Assistant  Secretary  of  the  Interior,  dated  December  8,  1894,  it 
is  said: 

"The  words  used  in  the  act  of  Jime  27,  1890,  'during  the  war  of  the  rebellion,* 
would  seem  to  indicate  that  the  entire  period  of  its  existence  as  a  political  status  was 
meant,  f.  e.,  to  August  20,  1866,  according  to  the  decision  of  the  Supreme  CJourt  cited. 
Service  rendered,  therefore,  up  to  that  date  might  constitute  a  pensionable  term  of 
«er\'ice  under  this  act  as  having  been  rendered  'during'  the  war. 

"  It  is  not  believed,  however,  that  Congress  intended  to  pension  those  whose  rendi- 
tion of  service,  military  or  naval,  had  no  connection  whatever  with  the  belligerent 
operations  of  the  war,  was  not  upon  the  theater  of  the  conflict,  and  had  nothing  to 
do  with  the  objects  and  purposes  of  the  war.  To  give  this  act  such  a  construction 
would  result  in  pensioning  a  military  official  stationed  during  possibly  the  whole 
period  of  the  war  in  a  foreign  country  or  in  a  distant  locality  of  the  United  States, 
engaged  in  the  performance  of  duties  having  nothing  whatever  to  do  with  the  war; 
or,  likewise,  a  person  iu  the  naval  service,  who  was  stationed  in  Alaska  or  else- 
where, engaged,  ix)seibly,  in  protecting  fisheries,  or  in  the  performance  of  other 
ordinary  naval  duties  not  in  any  way  connected  with  the  war.  Service  pensions 
hav^  been  uniformly  granted  by  Congress  only  in  view  of  the  fact  that  the  8er>^ice8 
were  rendered  in  some  necessary  connection  with  and  in  pursuance  of  the  object*^ 
sought  to  be  attained  by  the  particular  war  under  consideration,  and  it  is  not  believed 
Congress  intended,  in  this  case,  to  depart  from  such  uniformity  so  as  to  create  the 
■anomalies  and  incongruities  in  practice  which  would  necessarily  result  therefrom, 
as  in  the  cases  mentione<l. 

"It  is  a  well-known  historical  fact  that  the  war  was  practically  ended,  so  far  as 
actual  belligerency  wat?  concerned,  in  July,  1865  (case  of  Jeremiah  Butler,  vol.  7, 
P.  D.,  p.  214).  Active  hostilities  then  ceased,  as  they  ceased  in  the  case  of  the 
Mexican  war,  (m  February  2,  1848,  at  the  signing  of  the  treaty  (Instructions  to  the 
Commissioner  of  Pensions,  vol.  7,  P.  D.,  p.  240).  The  war  still  subsisted,  however, 
and  pensionable  service  may  have  been  rendered  thereafter,  both  in  and  during  the 
war,  until  it  was  finally  terminated  as  a  status,  which  will  be  held,  in  accordance 
with  the  decision  of  the  Supreme  Court  cited,  to  be  August  20,  1866.  But  the  ques- 
tion, in  any  case,  whether  sen-ice  rendered  was  connected  with  the  war,  as  part  of 
its  operations,  is  one  of  fact,  and  as  such  is  governed,  in  proof,  by  l^al  presumptions 
the  same  as  in  other  cases.  In  view  of  the  fact  that  belligerent  hostilities  had  cea.«ed 
in  July,  1865,  it  will  therefore  be  presumed  that  any  service  rendered  after  that 
time  was  not  rendered  in,  although  during  the  war  of  the  relwllion,  and  the  burden 
of  proof  is  upon  claimants  to  show  by  direct  and  positive  evidence  that  their  service 
rendered  thereafter  was  a  part  of  the  operations  of  the  war,  and  made  for  the  attain- 
ment of  the  purposes  declared  in  the  proclamation  of  August  20,  1866,  to  have  been 
finally  attained." 

The  Commissioner  of  Pensions  now  asks,  with  reference  to  the  case  of  Private 
John  Jones,  Company  G,  Fortieth  United  States  Colored  Infantry,  who  enlisted 
April  26,  1865,  and  was  discharged  April  25, 1866,  whether  he  had  a  service  of  ninety 
days  that  may  l)e  regarded  as  a  necessary  i)art  of  the  belligerent  operations;  and  I 
am  called  on  by  the  Chief  of  the  Record  and  Pension  Office  for  an  expression  of 
opinion  as  to  what  should  be  held  to  constitute  **  belligerent  operations." 

If  serving  in  the  Army  or  Navy  durihg  the  war  was  not  iu  itself  engaging  in  mili- 
tary operation."  it  would  weni  that  the  decision  of  the  Assistant  Secretary  of  the 
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Interior  has  imposed  a  condition  which  the  law  does  not  require.  By  the  language 
■of  the  act  of  June  27, 1890,  all  persons  who  served  ninety  days  or  more  in  the  military 
or  naval  service  of  the  United  States  during  the  war  are  made  pensionable — aW,  and 
not  a  part  only.  The  intention  of  Congress  is  best  ascertained  from  the  language 
they  use.  When,  as  in  this  case,  the  language  is  absolutely  clear,  we  have  no  right 
to  go  outside  of  it  in  order  to  attach  to  it  a  meaning  which  it  does  not  convey. 

The  Assistant  Secretary  of  the  Interior  says: 

'*  It  is  not  believed,  however,  that  Congress  intended  to  pension  those  whose  ren- 
xlition  of  service,  military  or  naval,  had  no  connection  whatever  with  the  belligerent 
operations  of  the  war,  was  not  upon  the  theater  of  the  conflict,  and  had  nothing  to 
do  with  the  objects  and  purposes  of  the  war.** 

It  would  seem  that  the  term  **  belligerent  operations*'  is  here  used  as  meaning  a 
personal  participation  in  the  active  hostilities  of  the  war.  I  do  not  think,  however, 
that  that  is  the  true  meaning  of  the  term.  When  a  State  is  at  war  it  is  engaged  in 
belligerent  operations;  the  power  which  it  exercises  to  accomplish  its  purposes  is  its 
military  power;  the  machinery  which  it  uses  is  its  army,  and  every  soldier  is  a  part 
of  that  machinery.  lie  may  never  have  gone  to  the  front;  he  may  have  been  kept 
at  home  for  duty  there;  nevertheless  he  was  performing  duty  which  had  to  Ije  per- 
formed, and  by  doing  it  was  enabling  the  Government  to  kee^f  some  other  man  at 
the  front,  and  no  matter  what  his  duty  was  he  must  have  been,  either  directly  or 
indirectly,  engaged  in  the  operations  of  the  war.  So  that  a  soldier  serving  in  the 
Army  during  the  war  should  be  held  to  have  been  engage<l  in  belligerent  operations. 

That,  at  least,  would  be  my  construction  of  the  expression. 

This  case  arises  principally  under  the  decisions  of  the  Department 
in  the  cases  of  John  Barley oung  (7  P.  D.,  453)  and  Edward  Farrell  et 
al.  (////(/.,  532),  the  former  holding  that — 

1.  The  techhical  legal  termination  of  the  war  of  the  rebellion  was  August  20, 1866. 

2.  Under  section  2  of  the  act  of  June  27,  1890,  service  must  have  been  rendered 
both  during  and  in  some  necessary  connection  with  the  war  of  the  rebellion  as  a 
part  of  its  belligerent  oi)erations. 

3.  Service  rendered  after  July,  1866,  will  be  presumed  to  have  not  been  in  said 
war;  and  the  bunien  of  prfx)f  will  be  upon  claimants  to  show  by  positive  and  satis- 
factory evidence  that  such  service  was  in  some  actual  connection  with  the  war  as 
existing  at  the  time  the  service  was  rendered. 

4.  Service  rendered  after  April  2,  1866,  must  be  shown  to  have  \yeen  rendered  in 
some  connection  with  the  war  as  existing  in  the  State  of  Texas. 

5.  Service  rendered  within  the  State  of  Tennessee  after  June  13, 1865,  will  likewise 
be  presumecl  not  to  have  been  in  said  war,  unless  shown  to  have  had  some  necessary 
•connection  with  the  war  elsewhere. 

And  the  latter  decision  holding  that — 

1.  Enlistments  in  the  loyal  States  after  April  13,  1865,  will  not  l)e  deemed  enlist- 
ments in  or  for  the  war  of  the  rebellion,  and  any  service  rendered  under  such  enlist- 
ments will  be  presumed  not  to  have  been  rendereil  in  the  war  of  the  rebellion,  and 
to  establish  the  contrary  the  claimant  will  be  required  to  show  affirmatively  that  his 
said  subsequent  service  was  rendered  in  direct  connection  with  active  military  duty 
in  aid  of  suppressing  the  rel)e1lion. 

2.  Any  enlistment  in  any  other  of  the  States,  Territories,  or  District  of  Columbia 
made  after  June  1, 1865,  of  any  white  or  colored  troops  will  not  be  deemed  an  enlist- 
ment m  or  for  the  war  of  the  rebellion,  and  any  service  rendered  under  an  enlistment 
or  reenlistment  subsequent  to  June  1 ,  1865,  is  presumptively  not  a  service  in  the  war 
of  the  rebellion,  and  to  overcome  such  presumption  active  war  service  in  aidini^  the 
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suppression  of  the  armed  force  of  the  Confederate  States  should  be  shown  subeequent 
to  such  enlistment. 

3.  That  enlistments  in  the  United  States  Navy  after  July  1,  1865,  were  not  enlist- 
ments in  or  for  the  war  of  the  rebellion,  and  that  any  service  in  the  United  States 
Navy  rendered  after  that  date  under  any  enlistment  prior  to  July  1  is  presumptively 
not  service  in  the  war  of  the  rebellion,  and  the  burden  of  proof  to  overcome  the  pre- 
sumption is  upon  the  claimant  to  show,  by  iratisfactory  evidence,  that  such  serviee 
was  active  war  or  naval  service  in  aiding  the  suppression  of  the  rebellion. 

Tho  difficulty  in  this  case,  as  in  the  case  of  Betty  F.  Nichols  (13 
P.  D.,  330),  appears  to  be  due  to  the  Bureau  of  Pensions  giving  to  the 
rules  of  evidence  stated  in  said  decisions  a  more  restrictive  and  con- 
clusive effect  than  is  warranted  by  or  properly  deducible  from  the 
holdings  of  those  decisions;  and  to  be  due  particularly  to  not  distin- 
guishing the  presumptions  referred  to  therein  as  merely  presump- 
tions— in  part,  disputable  presumptions  of  law  and,  in  part,  mere  pre- 
sumptions of  fact.     (See  1  Greenleaf  on  Ev.,  sec.  48  n.) 

The  presumption  based,  in  the  Barley oung  decision,  upon  the  well 
known  fact  that  the  organized  hostilities  of  the  rebellion  were  prac- 
tically ended  in  July,  1865,  is  a  presumption  of  fact  general  in  its 
nature,  weak,  requiring  but  slight  evidence  to  overcome  it  in  any  par- 
ticular case,  and  usually  subservient  to  the  disputable  presumptions 
of  law  based,  in  that  decision,  upon  the  several  proclamations  of  the 
President  as  to  the  cessation,  in  particular  States,  of  said  rebellion. 

For  instance,  if  service  be  shown  to  have  been  rendered  after  Juh% 
1865,  and  before  April  2,  1866,  in  some  of  the  States  named  in  the 
President's  proclamation  of  the  latter  date,  declaring  the  rebellion 
then  at  an  end  in  those  States,  the  presumption  of  law  arises  that  such 
service  was  war  service  and  pensionable  under  said  act  as  construed 
by  the  Department;  and  this  particular  legal  presumption  should  be 
sufficient  to  overcome  the  general  presumption  of  fact  that  ser\'ice 
after  Julj^,  1865,  was  not  war  service.  This  legal  presumption,  though 
a  strong  one,  however,  is  a  disputable  presumption,  and  may  itself  be 
rebutted  by  showing,  clearly  and  satisfactorily,  that  the  service  ren- 
dered had,  in  fact,  no  connection  with  said  war  or  with  its  purpose  to 
suppress  the  rebellion. 

The  opinion  of  the  Judge- Advocate-General  to  the  eflFect  that  any 
service  during  the  war  should  be  held  to  be  belligerent  service  within 
the  meaning  of  the  act  of  June  27, 1890,  is  entitled,  as  that  of  the  lead- 
ing legal  official  of  the  War  Department,  to  great  consideration  and 
respect,  but  it  is  not  binding  upon  this  Department  upon  such  a  ques- 
tion (see  Jefferson  M.  Human,  12  P.  D.,  500),  and  is,  respectfully,  not 
concurred  in  by  this  Department. 

It  may,  with  entire  respect  to  him  as  such  official,  be  stated  that  he 
appears  to  have  improperly  confined  his  construction  to  a  part  only 
of  the  law  and  overlooked  the  familiar  rule  of  statutory  construction 
that  not  only  all  parts  of  the  particular  statute,  but  all  other  laws  in 
pari  materia  with  such  statute  must  be  considered  in  construing  any 
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portion  of  the  latter,  and  such  construe,  ion  must  be  given  to  such  por- 
tion, however  clear  and  unambiguous  in  itself  it  may  be,  as  appears 
from  all  these  to  have  been  the  probable  intent  of  the  law-making 
power;  and  this  rule  is  especially  applicable  to  pension  legislation, 
which  is  legislation  peculiarly  sui  generis,  inspired  by  a  broad  and 
liberal  public  policy,  and  maintained  from  the  inception  of  the  Gov- 
ernment on  a  high  plane  of  practical  beneficence,  but  yet  with  definite 
'Conditions  and  limitations,  and  with  certain  consistent  purposes  mani- 
fested thFoughout,  all  which  it  is  the  legitimate  province  of  this 
Department  alone  to  construe,  and  all  which  were  (jonsidered  by  this 
Department  in  its  decision  in  the  Barleyoung  case,  with  which  particu- 
larly the  Judge-Advocate-General  differs. 

The  holding  of  the  Barleyoung  decision,  therefore,  that  pensionable 
service  under  said  act  must  have  been  actual  war  service  rendered  as 
part  of  the  belligerent  operations  for  the  purpose  of  suppressing  the 
rebellion,  is  adhered  to;  and  the  only  question  for  determination  under 
this  holding  is,  as  stated  in  that  decision,  the  one  of  fact,  whether  any 
particular  service  was  a  part  of  such  operations  for  such  purpose. 
This  fact  may  be  established  by  either  direct  or  circumstantial  evi- 
dence, b}'  actual  proof  of  the  faet,  or  by  a  presumption  thereof.  See 
Fredricka  Kent  (10  P.  D.,  211);  and  to  this  extent  the  dictum  in 
the  Barleyoung  decision,  that  evidence  to  rebut  the  presumption 
therein  referred  to  as  arising  from  the  fact  of  the  general  cessation  of 
organized  belligerent  operations  in  July,  1865,  must  be  "direct  and 
positive  evidence,"  may  be  modified.  It  was  not  necessary  to  the  hold- 
ing then  made  that  such  dictum  should  have  been  expressed,  and  it  was 
not  intended  thereby  to  promulgate  any  rule  as  to  that  matter.  The 
only  point  then  intended  to  be  considered  was  that  the  burden  of  proof 
would  be  upon  a  claimant  whose  service  was  after  July,  1866,  to  show 
that  such  service  was  war  service  as  defined  in  that  decision.  This 
showing,  however,  need  be  nothing  more  thon  satisfactory  proof  of  the 
fact,  and  what  is  satisfactory  proof  thereof  must  depend  upon  the  par- 
ticular circumstances  of  each  case  viewed  under  the  ordinary  eviden- 
tiary rules  as  to  proof  of  facts  and  as  to  presumptions  and  their 
rebuttal. 

The  general  presumption  of  fact  that  service  after  July,  1865,  was 
not  war  service  is,  as  stated,  a  weak  one;  and  the  question  raised  by 
the  Commissioner  of  Pensions  in  his  ruling  above  quoted,  as  to  what 
date  in  July,  1865,  should  be  taken,  service  after  which  would  be  thus 
presumed  not  to  have  been  war  service,  is  of  little  importance,  for 
this  general  presumption  will  usually,  it  is  believed,  be  found  to  be 
<5ontrolled  by  stronger  particular  presumptions,  either  of  law  or  of 
fact,  arising  from  the  facts  as  to  the  date,  purpose,  or  place  of  enlist- 
ment or  of  service  or  as  to  the  character  of  the  organization  as  of  the 
regular  or  of  the  volunteer  forces,  and  controlled  also  by  proof  of  the 
facts  as  to  service  rendered. 
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Furthermore,  no  particular  date  in  July,  1865,  can  properly  be  fixed; 
for,  as  stated  by  the  United  States  Supreme  Court  in  The  Protector 
(12  Wall.,  700),  cited  in  the  Barleyoung  decision,  the 

acts  of  hostility  by  the  insui^ents  occurred  at  periods  so  various,  and  of  such  difierent 
'  degrees  of  importance,  and  in  parts  of  the  country  so  remote  from  each  other. 

This  presumption  is  of  importance  principally  as  noting  the  transi- 
tion of  the  war  from  a  general  to  largel}'^  a  local  condition,  proof  of 
which,  in  fact  or  b^^  particular  presumption,  will  overcome  this  general 
presumption.  * 

In  Franklin  S.  Cowan  (7  P.  D.,  374),  the  Department  held  that  the 
date  of  enlistment  is  evidence  in  so  far  only  as  it  may  tend  to  show 
the  purposes  of  enlistment,  and  that  such  puiposes  and  actual  service 
under  such  enlistment  determine  the  question  of  pensionable  sem^ice 
under  said  act.     It  is  pertinently  stated  also  in  that  decision: 

No  general  rule  can  be  laid  down  for  determining  facts  decisive  as  to  services 
being  rendered  in  the  war  of  the  rebellion  without  disregarding  other  facts  bearing 
upon  the  question  as  to  the  purposes  of  the  enlistment  and  the  military  operations 
in  which  the  claimant  was  engaged,  and  as  such  other  facts  enter  largely  into  deter^ 
mining  these  questions,  it  follows  that  sel^ices  giving  titl?  to  pension  under  the  act 
of  June  27,  1890,  must  be  determined  by  all  the  facts  in  the  < 


In  that  case  the  soldier's  second  enlistment,  April  10,  1865,  was 
shown  to  have  been  for  the  purpose  of  service  in  said  war,  and  this 
fact  raised  the  inference  accordingly  that  his  serv^ice  thereunder  was 
for  such  purpose  and  was,  therefore,  pensionable  service  under  this  act. 

In  Jeremiah  Butler  (7  P.  D.,  214),  however,  an  enlistment  in  the 
Begular  Army  July  25,  1865,  was  presumptively  not  for  the  purpose 
of  said  war,  and  service  thereunder  was,  accordingly,  presumptively 
not  war  service  or  pensionable  service  under  said  act. 

This  was  the  case  also  of  Barleyoung  and  likewise  of  Farrell  et  al. 
(svpra)^  wherein  it  was  held: 

Enlistment  in  the  Regular  Army  after  all  organized  hostile  operations  on  the  part 
of  the  enemy  had  ceased  should  not  be  treated  as  enlistments  in,  for,  or  during  the 
war  of  the  rebellion  within  the  meaning  of  the  act  of  June  27,  1890.  • 

And  that  service  under  such  enlistments  was  presumptively  not  war 
service,  such  presumption,  however,  being  rebuttable  by  proof  of 
actual  war  service. 

In  that  case  particular  presumptions  as  to  war  or  not  war  service 
under  said  act  were  stated  as  arising  also  from  the  fact  of  enlistment 
being  in  loyal  or  disloyal  States,  or  being  prior  or  subsequent  to  the 
date  of  certain  orders  of  the  War  Department  stopping  further  enlist- 
ments for  the  purposes  of  said  war,  particularly  orders  of  April  13  and 
29, 1865,  as  to  all  volunteer  enlistments,  and  »Iune  1, 1865,  as  to  colored 
troops;  also  the  President's  proclamation  of  Jul}-  1,  1865,  raising  the 
naval  blockade,  naval  enlistments,  or  service  after  that  date,  being  pre- 
sumed not  to  have  been  for  the  purposes  of  said  war,  and  such  service,. 
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consequently,  being  presumptively  not  pension9.ble  service  under 
said  act. 

All  these  facts — ^the  date,  the  place,  the  orders,  the  organization,  of 
enlistment,  etc. — are  facts  tending  to  show  whether  the  enlistment 
was  one  for  the  purpose  of  suppressing  the  rebellion;  and  if  an  enlist- 
ment be  thus  shown  to  have  been,  in  fact,  for  such  purpose,  the  pre- 
sumption of  fact  arises  that  the  service  under  such  enlistment  was  war 
service,  and  henco  pensionable  service  under  said  act. 

The  pensionable  character  of  service  at  its  inception  being  thus 
established,  the  rule  of  proof  as  to  presumption  of  continuance  of  an 
established  fact  or  con.dition  may  be  invoked  to  determine  a  pension- 
able period  of  service.  (See  1  Greenleaf  on  Ev.,  sec.  41;  2  Wharton 
on  Ev.,  sec.  1284;  Abbot's  Trial  Ev.,  p.  353.)  And  this  presumption 
of  continuance  is  one  which  mB,y  properly  be  held  to  outweigh  either 
the  general  presumption  of  fact  that  service  after  July,  1865,  or  the 
particular  presumption  of  law,  based  on  the  President's  proclamations 
referred  to,  that  service  in  the  States  named  in  such  proclamations, 
after  the  date  thereof,  was  not  war  service. 

This  rule  of  proof  was  applied  by  the  Department  in  the  case  of 
John  G.  Mulick  (12  P.  D.,  186),  wherein  the  sailor  was  shown  to  have 
been  in  war  service  up  to  July  1,  1865,  and  to  have  continued  there- 
after in  actual  service  the  same  as  before,  with  no  change  in  the  char- 
acter of  his  service,  the  presumption  being  that  his  serx'ice  after  that 
date  was  of  the  same  war  character  as  that  prior  thereto. 

In  the  present  case  this  soldier's  enlistment  is  shown  to  have  been  a 
volunteer  one,  so  accepted  by  order  of  the  War  Department  under  the 
assumed  authority  of  the  act  of  Congress  of  July  17,  1862,  ''An  act 
to  suppress  insurrection,  to  punish  treason  and  rebellion,  to  seize  and 
confiscate  the  property  of  rebels,  and  for  other  purposes"  (12  Stat.  L., 
589);  and  to  have  been  in  a  State  wherein  at  that  date  the  war  of  the 
rebellion  was  yet,  according  to  the  President's  proclamation  of  April 
2,  1866,  subsisting. 

This  enlistment  is  shown,  therefore,  to  have  been  in  fact  a  war 
enlistment — one  made  for  the  purpose  of  suppressing  the  existing 
rebellion;  and  the  presumptions  arise  that  service  under  such  enlist- 
ment was  and  continued  to  be,  notwithstanding  the  general  cessation 
of  hostilities  in  July,  1865,  war  sendee.  The  general  presumption 
from  the  fact  of  such  cessation  of  hostilities  is  overcome  by  the 
stronger  particular  presumption  arising  from  the  proven  chai-acter 
of  the  soldier's  enlistment,  and  the  latter  presumption  is  strengthened 
by  the  fact  that  his  service  is  shown  to  have  been  rendered  in  said 
rebellious  State  wherein  he  enlisted  and  wherein  the  war  still,  as  stated 
above,  subsisted. 

The  pensionable  character  and  a  pensionable  period  of  service  under 
the  act  of  June  27,  1890,  are,  therefore,  prima  facie  or  presumptively 
established,  and  rejection  of  the  claim  is  reversed.  ^  , 
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DEPKXDKNCE— MKANS  OF  SUPPORT— ACT?  MAY  9,  1900. 

Maria  Ann  Hofrichter  (widow). 

In  computing  a  widow's  net  income  in  determining  her  dependency  within  the 
meaning  of  the  act  of  May  9, 1900,  the  rental  value  of  real  estate  which  she  occu- 
pies, all^eit  she  derives  no  income  therefrom,  must  be  taken,  into  consideration. 

The  claimant  in  this  case,  having  an  income  in  excess  of  $250  when  the  rental  \Tilue 
of  the  house  in  which  she  lives  is  included  in  computing  her  income,  is  not  pen- 
sionable within  the  meaning  of  the  act. 

Assutatit  Secr&iary  3f,   W.  MiUer  to  the   Cfrtnmimioner  of  PenmmiK 

July  SI,  190S. 

Maria  Ann  Hofrichter,  as  widow  of  Anton  Hofricliter,  late  a  musi- 
cian in  the  Ninth  Ohio  Volunteer  Infantry,  applied  for  a  widow's 
pension  under  the  act  of  May  9,  1900  (No.  744595),  on  July  5,  1901. 
Hor  claim  was  rejected  February  15,  1902,  on  the  ground  that  her  net 
income  exceeds  the  sum  of  $250  per  annum.  After  an  unsuccessful 
effort  to  have  the  claim  reopened,  she  appealed  April  5,  1902. 

The  case  may  be  decided  squarely  on  claimant's  own  statement — that 
one  which  shows  on  its  face  the  smallest  net  income.     She  charges 
herself  with  the  following  property: 
Lot  6,  block  4,  Stockwell's  enlargement  (vacant  lot). 
Lot  7,  block  4,  Stockwell's  enlargement  (in  which  claimant  lives). 

Lot  8,  block  4,  Stockwell's  enlargement,  rents  at  $8  per  month $96. 00 

Lot  9,  block  4,  Stockwell's  enlargement,  renta  at  $8  per  month 96. 00 

Lot  7,  block  2,  Brinkmeyer's  enlargement,  rents  at  $6.50  per  month 78.  OO 

Ix)t  25,  bloi^k  9,  fourth  enlargement,  rents  at  ?9  per  month 108. 00 

Total 378.00 

Less  rents  lost  in  1901 66.75 

Total  gross  income 311. 25 

Expenditures,  1901: 

County  taxes |67. 35 

City  taxes 67.48 

Insurance 14. 53 

Water  rents 4.60 

Repairs 25.00 

168.86 


Net  income,  1901 142.39 

The  assessed  valuation  of  her  property  is  as  follows: 

lx>t6,  block  4 $400  (no  rent). 

Ix)t7,  block  4 1,110  (in  which  she  lives). 

Lots,  block  4 710  (rents  at  $8). 

Lot 9,  block4 710  (rentsat$8). 

Lot  7,  block  2 710  (rents  at  $6.50). 

Lot25,  block9 810  (rent8at$9). 

Total  valuation 4,450 

She,  therefore,  is  living  iu  the  most  valuable  part  of  her  property. 
Its   rental  value  is  not   taken  into  consideration   in  estimating  her 
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income.  It  should  be.  Suppose  she  was  not  living  in  that  house,  but 
rented  it;  her  income  would  be  materially  augmented.  In  estimating 
a  net  income  for  the  purposes  of  the  act  of  May  9,  1900,  personal  liv- 
ing expenses  are  necessarily  excluded,  and  rent,  it  is  hardly  necessary 
to  add,  is  a  part  of  one\s  cost  of  living  as  much  as  food  and  raiment. 
If  one  is  so  fortunate  as  to  own  property,  thereby  having  no  rent  to 
pay,  the  rental  value  of  the  property  she  chooses  to  occupy  must  be 
taken  into  consideration  in  estimating  her  income.  .  Were  that  not  so 
it  would  work  a  grievous  inequality.  For  instance,  a  widow  owns 
notes  and  mortgages,  property  worth  1*5,000,  which,  less  taxes,  yields 
her  an  income  of  $260.  She  would  not  be  pensionable.  Another 
widow  in  the  same  place  owns  the  same  amount  of  property  (in  value), 
only  in  her  case  $2,000  of  it  is  represented  in  real  estate  in  which  she 
lives.  Now,  if  this  claimant's  position  is  correct  the  productive  value 
of  $2,000  of  this  woman's  property  would  be  eliminated;  her  income 
would  therefore  fall  below  $250  and  she  would  be  pensionable,  while 
the  other,  who  possesses  no  more  in  value,  would  not  be  pensionable. 
Yet  the  first-mentioned  widow  would  have  rent  to  pay  and  the  second 
one  would  not.  To  allow  this  method  of  computation  to  prevail,  the 
claimant  will  readily  perceive,  would  not  be  a  just  and  equitable 
administration  of  the  law. 

So  in  the  case  at  bar  the  rental  value  of  the  property  which  she 
occupies  must  be  taken  into  consideration.  What  it  is  is  not  directl}' 
in  evidence,  but  it  is  to  be  readily  perceived  that  it  must  be  at  least 
$10  per  month.  If  property  worth  $710  rents  for  $8  a  month  and  that 
which  is  worth  $810  rents  for  $9  a  month,  surely  property  worth 
$1,110  would  yield  an  annual  rental  of  $120,  and  probably  more.  Add- 
ing the  minimum  estimate  to  the  net  income  which  she  states  she 
received  in  1901  ($142.39),  the  product  is  a  net  income  of  more  than 
$260. 

She  can  not  be  deemed  dependent,  therefore,  within  the  meaning  of 
the  law.     The  action  of  rejection  is  affirmed. 


LINE  OF  DtTTV-ACCIDENTAT,  IN'.riTRY. 

Delbert  H.  Ensor. 

The  record  shows  that  the  soldier  incurred  the  dislocation  of  his  left  arm,  for  which 
pension  is  claimed,  while  scuffling  in  the  harracks  and  that  he  was  not  in  line  of 
duty. 

Assistant  Secretary  M.   W.  Miller  to  tlui  Cammiss loner  of  PenMons^ 

July  31,  1903. 

Delbert  H.  Ensor  enlisted  during  the  war  with  Spain,  on  July  25, 
1898,  as  a  private  in  Company  D,  Seventh  U.  S.  Artillery,  and  was 
discharged  February  27,  1899.     March  24,  1900,  he  filed  a  claim  for 
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pension,  alleging  that  at  Portland  Head,  Me.,  in  1899,  he  incurred  a 
dislocation  of  left  arm  at  the  elbow,  caused  by  a  fall  on  the  barracks 
floor  while  in  the  line  of  duty. 

The  claim  was  rejected  April  19,  1901,  on  the  ground  that  said  dis- 
location of  the  arm  was  not  incurred  in  the  line  of  duty,  as  shown  by 
the  records  of  the  War  Department. 

Under  date  of  March  29, 1902,  this  appeal  from  said  action  of  rejec- 
tion was  filed.  The  records  of  the  War  Department  contain  this  entry 
as  to  the  claimant: 

February  18  to  27, 1899.  Dislocated  radius  left  arm,  not  in  line  of  duty.  Remarks: 
First  sergeant  of  Battery  D  reported  that  Private  Ensor  received  his  injury  while 
scuffling  and  not  performing  authorized  athletics. 

Two  comrades,  Clayton  Crawford  and  George  W.  Ensor,  made  affi- 
davits that  they  were  present  and  saw  the  claimant  fall  while  exercis- 
ing upon  the  floor  of  the  barracks  in  February,  1899,  and  that  his  left 
elbow  was  dislocated. 

Dr.  Harvey  B.  Bashore  certified  by  affidavit  that  the  claimant  wa& 
sound  at  the  time  of  his  enlistment;  that  on  March  10, 1899,  he  exam- 
ined him  and  found  an  old  dislocation  of  the  arm,  which  had  been 
properl}'  reduced,  but  there  was  some  muscular  weakness  for  which 
patient  was  ordered  a  local  application. 

This  is  all  the  testimony  filed  by  the  claimant.  It  does  not  over- 
come the  adverse  record,  made  at  the  time  in  the  service  and  based 
upon  the  official  report  of  the  sergeant  of  the  battery  to  which  claimant 
belonged. 

There  is  no  dispute  about  the  fact  that  claimant  injured  his  amj  by 
a  fall  upon  the  floor  of  the  barracks  while  in  the  service. 

But  the  official  record  shows  that  he  was  indulging  in  scuffling  in 
such  a  way  as  to  put  himself  outside  the  line  of  duty  and  to  assume 
personally  all  the  responsibility  for  any  accident  or  injury  which 
might  result. 

The  application  of  the  rule  as  to  what  conditions  place  a  soldier 
outside  the  line  of  duty  in  cases  where  injuries  have  been  incurred 
while  engaged  in  scuffling  has  been  made  in  numerous  cases,  and  the 
doctrine  as  laid  down  by  Hon.  Carl  Schurz,  Secretary  of  the  Interior, 
in  the  case  of  William  J.  McPherson  (5  P.  D.,  47)  has  been  consist- 
ently followed.  That  decision  was  that  a  soldier  is  not  in  the  line  of 
duty  while  engaged  in  a  voluntary  scuffle,  and  claim  for  pension  on 
account  of  a  disability  so  contracted  should  be  rejected. 

In  the  case  of  Mary  A.  Wilson  (6  P.  D.,  222)  it  was  held  that  an 
injury  received  while  a  soldier  was  scuffling  in  a  hospital  in  which  he 
was  employed  as  cook  was  not  incurred  in  the  line  of  duty,  although 
the  ccilificate  of  disability  upon  which  he  was  discharged  states  tliat 
such  injury  was  received  in  the  line  of  duty. 

There  have  been  many  cases  in  which  this  doctrine  as  to  the  line  of 
duty  has  been  adhered  to  and  reaffirmed. 
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In  the  present  case  it  is  shown  by  the  record  that  the  claimant  had 
placed  himself  outside  of  the  line  of  duty  at  the  time  he  received  his 
injury,  and  hence  your  action  of  rejection  upon  the  ground  stated  was 
properly  entered,  and  the  same  is  hereby  affirmed. 


attorneyh-appkai^s^i'iiactic  k— deatii  of  prfncrpajl. 
Charles  E.  Landon. 

1.  Where,  during  the  lifetime  of  his  principal,  the  attorney  of  reiiord  files  an  appeal 

in  his  behalf,  the  act  being  the  act  of  the  j)rincipal  under  the  law  of  agency,  the 
appeal  is  properly  before  this  Department  and  may  not  be  dismissed  on  the 
ground  that  the  death  of  the  principal,  subsequent  to  the  filing  of  the  appeal, 
terminates  the  relation  of  principal  and  agent.  In  such  cases,  the  filing  of  the 
appeal  is  soldier's  act. 

2.  In  those  cases  where  the  claimant  dies  subsequent  to  the  action  of  rejection  and 

before  an  appeal  has  Ijeen  filed,  the  power  of  attorney  not  surviving,  the  attorney 
for  claimant  may  not  file  an  appeal  because  the  agent  can  not  <lo  what  his  prin- 
cipal can  not  do;  and  the  principal,  l)eing  dead,  is  unable  to  take  any  further 
step  in  the  prosecution  of  his  claim.  (Distinguishing  this  case  from  the  cane  of 
Bates  T.  Certain,  No.  115  current  series.) 

AiwiHtant  Secretary  M.   W.  Miller  io  ths  C(na7fiiHHi4mer  of  PtmrnonM^ 

July  31,  190S. 

Charles  E.  Landon,  late  of  Company  G,  Seventy-fourth  Indiana 
Volunteer  Infantry,  wa.s  a  pensioner  under  the  act  of  June  27,  1890 
(certificate  No.  679311),  at  the  niaxinuim  rate  from  July  30,  1890, 
until  his  death,  December  27,  1902. 

On  December  10, 1887,  he  filed  a  declaration  for  a  pension  under  the 
general  law,  ba.sed  on  rheumatism  contracted,  as  he  alleged,  at  Nash- 
ville, Tenn.,  in  January,  1863.  This  claim  was  rejected  November  19, 
1889,  upon  his  confessed  inability  to  prove  service  origin.  He  after- 
wards tiled  certain  afiidavits  with  a  view  to  reopen  claim,  which  action 
the  Bureau  refused  to  take  on  June  23, 1902.  Consequently,  through 
his  attorneys,  Milo  B.  Stevens  &  Co.,  he  appealed  August  29,  1902. 

There  is  no  record  showing  incurrence  of  any  diseavse  in  service. 

Franklin  I^eader  has  signed  two  affidavits  in  which  he  states  that 
soldier  ^"complained"  of  rheumatism  in  service.  In  his  reply  to 
Bureau's  inquiry,  however,  he  states  that  he  knows  nothing  about  anj^ 
disease,  etc.,  contracted  by  soldier  in  the  service.  Dyer  Havourd, 
also,  has  signed  two  affidavits,  in  which  he  states  that  soldier  com- 
plained and  suffered  with  rheumatism  all  the  time  and  that  he  was 
treated  by  the  regimental  surgeon  for  rheumatism.  On  the  other 
hand,  in  a  letter  dated  January  5,  1888,  the  soldier  stated  that — 

I  have  no  one  I  can  prove  it  by,  a8  I  never  complained  in  the  service.  *  *  *  I 
thought  there  was  complaininj^  and  grumbling  enough  without  me,  and  I  kept  still. 

In  another  letter  he  states  that  he  never  had  medical  treatment  until 
after  his  discharge. 
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Mr.  Havourd  never  replied  to  the  inquiry  of  the  Bureau  as  to  his 
personal  knowledge  of  the  subject-matter  of  his  testimony. 

There  is  another  affidavit,  signed  by  John  W.  Rich,  in  which  wit- 
ness states  that  soldier  became  very  sore  and  lame  in  his  limbs — in  fact 
almost  a  cripple — this  as  a  result  of  exposure  to  a  storm  of  rain  and 
sleet.  He  does  not  state  that  it  was  rheumatism;  he  relates  this  single 
instance  of  lameness  and  soreness,  which  is  not  infrequently  a  tem- 
porary result  of  exposure  to  inclement  weather. 

The  evidence  is  clearly  insufficient  to  establish  service  origin  of  the 
disease,  and  the  action  of  rejection  is  therefore  affirmed. 

In  your  report  accompanying  the  papers  in  the  case  you  suggest 
dismissal  of  the  appeal  ^'for  the  reason  that  soldier  has  died  sinc«  the 
filing  of  his  appeal  and  it  does  not  appear  that  the  attorneys  are  author- 
ized to  appear"  for  the  widow.  "There  is  not  the  slightest  reason  why 
they  should  be.  The  widow,  in  no  proper  sense,  is  completing  the 
prosecution  of  this  claim.  This  appeal  was  filed  during  soldier's  life- 
time b}'  his  attorneys  of  record.  All  that  was  necessary  to  be  done  or 
that  could  have  been  done  to  bring  the  cjise  within  the  appellate  juris- 
diction of  this  Department  was  done  while  soldier  was  still  living. 
This,  then,  is  not  a  case  for  dismissal;  it  is  clearly  distinguishable  from 
those  cases  where  the  soldier's  attorney  attempts  to  file  an  appeal 
from  an  action  taken  in  soldier's  lifetime,  after  the  soldier  had  died. 
In  those  cases  the  power  of  attorney  died  with  the  principal;  the 
attorney,  therefore,  would  have  no  right  to  take  any  further  step  in 
his  principal's  name,  because  he  no  longer  it?  authorized  to  represent 
said  principal.  But  in  the  case  at  bar,  the  attorney  did  all  that  he, 
under  any  circumstances,  could  do  while  his  principal  was  still  living 
and  while  his  agency  still  retained  vitality.  The  case,  then,  from 
August  29,  1902,  when  the  appeal  was  filed,  was  properly  before  this 
Department  for  consideration.  The  attorney's  act  was  his  act,  taken 
at  a  time  when  he  could  act.  In  cases  where  dismissal  is  proper  the 
principal,  being  dead,  can  not  act;  and  it  would  be  an  absurdity  if  the 
agent  could  do  what  his  principal  could  not.     This  is  the  distinction. 


ADULTEROUS  COir ABIT ATION— EVIDENCE- AllMISSIOXS. 

Emily  Claggett  (widow). 

The  admissioiis  or  confession  of  the  claimant  in  this  case  do  not  show  such  conduct 
on  her  part  as  would  bar  her,  tinder  the  act  of  August  7,  1882,  from  a  pension 
under  the  provisions  of  the  act  of  June  27,  1890,  as  the  same  was  not  open  and 
notorious. 

Ai<t<ii^find  Secri4(inj  M,    ^V,  Miller  to  the  OnHinlmimier  of  Pe7\ifinns^ 

July  31,  190S. 

This  is  th(^  iippeal  of  Emily  Claggett,  widow  of  James  Claggett, 
deceas(»d,  who  served  from  1868  to  1866  in  Company'  F,  Fifty-eighth 
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United  States  Colored  Volunteer  Infantry.  She  filed  a  declaration, 
No.  637633,  under  the  act  of  June  27, 1890,  on  January  7, 1892.  Her 
claim  was  rejected  October  3,  1900,  on  the  gix)und  that  claimant  had 
been  guilty  of  open  and  notorious  adulterous  cohabitation  since  August 
7,  1882,  as  shown  by  her  admissions  to  the  special  examiner.  From 
this  decision  ^ihe  appealed  on  October  22,  1900. 

In  her  original  deposition  she  denies  that  she  had  ever  '^ lived 
openly  in  the  house  with  any  man''  since  her  husband's  death.  She 
admitted  that  she  had  sexual  intercourse  with  different  men,  and  often 
for  money  consideration.  As  to  the  last  intercourse  of  this  character 
she  testified  as  follows:. 

The  last  one  I  had  was  Anderson  Allen.  I  had  him  for  a  month  or  more  and  up 
to  his  death,  five  years  ago. 

In  her  sworn  appeal  she  says: 

I  never  knew  a  man  by  the  name  of  Anderson  Allen,  and  I  am  at  a  loss  to  under- 
stand how  the  special  examiner  could  have  made  such  a  report.  He  went  further 
and  said  the  Government  did  not  believe  I  led  a  virtuous  life  and  threatened  me 
with  prosecution;  and  he  said  he  did  not  want  to  get  me  into  trouble.  If  I  made 
any  such  statements  as  I  am  accused  of  it  was  because  he  scared  me  and  I  was  con- 
fused, and  as  for  living  with  any  man  in  open  and  notorious  adulterous  cohabitation 
as  set  forth  in  the  provisions  of  act  of  August  7,  1882,  I  emphatically  deny  that  I 
ever  violated  the  "said  act. 

Since  the  filing  of  this  appeal  this  case  has  been  subjected  to  a  care- 
ful and  exhaustive  special  examination.  It  clearly  appears  that  no 
intimidation^  as  alleged  in  the  appeal,  was  used  by  the  special  exam- 
iner; but  it  does  appear  from  the  evidence  adduced  on  the  subsequent 
investigation  of  the  case  that  her  statements  were  utterly  unreliable, 
as  it  has  been  shown  that  no  such  person  as  Anderson  Allen  ever  lived 
in  the  neighborhood  in  which  she  lived,  and  that  she  could  not  have 
been  guilty  of  all  the  acts  to  which  she  confessed.  These  facts  are 
established  by  the  testimony  of  reliable  and  disinterested  witnesses. 
What  caused  her  to  make  such  statements  does  not  satisfactorily 
appear,  though  she  may  have  misconstrued  the  special  examiner's 
explanation  of  her  rights  and  his  commentar}-  on  the  pains  and  pen- 
alties following  perjury,  and  may  have  been  deceived  by  his  manner 
of  examining  colored  witnesses,  as  in  his  statement  of  March  4,  1903, 
he  said: 

Besides,  about  the  only  possible  way  to  get  adverse  testimony  of  this  character 
from  one  negro  against  another  is  by  first  convincing  liira  that  you  know  it,  and 
know  tliat  he  knows  it. 

Or,  as  was  stated  by  the  other  special  examiner  who  was  present 
and  who  witnessed  the  claimant's  signature,  "the  question  of  adul- 
terous cohabitation  was  the  most  frequent  one  under  examination  and 
I  often  succeeded  in  securing  confessions."  In  their  effort  to  attain 
*** success"  in  securing  a  confession  their  manner,  though  supposed  to 
be  that  of  an  impartial  magistrate,  may  have  confused  and^eceived 
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the  claimant,  and  thus  they  may  have  *'  succeeded  "  in  extracting  from 
her  this  confession,  which  has  since  be^n  shown  to  be  untrue.  Be  this 
as  it  may,  the  evidence  does  not  clearly  show  that  any  intimidation 
was  used,  and  her  former  deposition  must  be  and  is  accepted  as  her 
voluntary  statement.  It,  as  well  as  her  subsequent  depositions,  shows 
that  she  has  been  guilty  of  secret  acts  of  fornication — a  moral  offense, 
but  not  a  legal  crime.  In  statements  made  to  two  different  examiners 
she  has  admitted  to  acts  of  sexual  intercourse  with  one  Mills,  but 
testified  that  they  were  infrequent  and  with  no  one  else,  and  were 
unknown  to  her  neighbors.  A  most  searching  investigation  has  failed 
to  show  that  any  stranger  to  these  acts  was  aware  of  their  commission, 
or  of  circumstances  and  facts  which  would  cause  any  of  her  neighbors 
or  acquaintances  to  suspect  her  of  any  moral  wrong.  One  examiner 
who  had  the  investigation  in  charge,  in  his  special  report,  stated: 

She  seems  to  have  guarded  this  secret  well,  as  I  could  find  no  one  who  would  admit 
that  they  had  ever  heard  of  her  sustaining  illicit  relations  with  Mills  or  any  other 
man.  I  made  almost  a  house-to-house  canvass  of  the  entire  neighborhood  and  inter- 
viewed at  least  thirty  or  forty  persons  who  had  known  and  been  intimately  ac(|uainted 
with  her  for  periods  of  from  ten  to  thirty-five  years  without  eliciting  a  single  adverae 
fact  as  to  her  character  or  relations  with  men.  I  do  not  believe  her  admissions  are 
susceptible  of  corroboration  or  that  any  adverse  facts  other  than  her  own  admisnona 
can  be  shown. 

Before  another  examiner,  who  met  with  the  same  failure  as  the  last 
from  whose  report  the  above  was  taken,  Albert  L.  Fields  testified: 

My  age  is  47  years  past;  a  planter.  »  *  *  i  have  V)een  living  here  since  1875. 
This  claimant,  Emily  Claggett,  has  been  residing  on  this  place  and  in  my  employ 
more  or  less  for  more  than  twenty  years;  I  should  say  twenty-five  years.  I  am  cer- 
tain she  was  here  as  early  as  the  beginning  of  the  year  1882. 

She  was,  as  long  as  her  health  permitted,  a  hard-working  woman,  and  until  recently 
had  a  (abin  in  which  she  lived  alone.  She  has  never  had  any  man  living  in  the  house 
with  her.  She  has  had  no  boarders  or  lodgers,  and  I  have  never  seen  anything 
derogatory  to  her  character. 

I  have  not  seen  anything  of  a  suspicious  nature  about  her  house.  I  have  never 
heard  the  other  colored  people  on  the  place  plaguing  her  about  a  sweetheart,  and 
when  a  woman  has  such  it  is  the  habit  of  her  friends  to  iK>ke  fun  at  her  about  the 
matter.  She  is  now  practically  helpless,  as  the  result  of  paralysis.  She  has  no 
means  of  support,  and  is  an  object  of  charity. 

The  most  that  the  evidence  proves,  therefore,  is  that  this  claimant, 
as  shown  by  her  admissions,  has  been  guilty  of  fornication  with  one 
Mills,  and,  if  her  first  confession  is  to  be  believed,  with  several  other 
men. 

The  issue  raised  b\^  this  rejection  and  the  appeal  is  therefore  a  sim- 
ple one,  and  one  not  easily  confused.  Is  proof  of  acts  of  clandestine 
sexual  intercourse  an  oflfense  which,  under  the  provisions  of  the  act  of 
August  7,  1882,  deprives  or  bars  a  soldier's  widow  from  receiving  a 
pension?     The  act  referred  to  provides: 

And  the  open  and  notorious  adulterous  cohabitation  of  a  widow  who  is  a  pensioner 
shall  operate  to  terminate  her  pension  from  the  commencement  of  such  cohabitation. 
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The  offense  named  in  this  statute  is  a  crime,  and  is  so  recognized  by 
the  statutes,  in  some  form  or  other,  of  all  of  the  States  in  the  Union. 
The  statutes  of  thfe  different  States  and  of  the  United  States  vary  in  the 
definition  of  the  offense,  but  all  are  agreed  that  "open  and  notorious 
adulterous  cohabitation"  is  a  crime,  and  most  States  have  enacted 
criminal  laws  against  open  and  notorious  fornication  or  cohabitation, 
and  lewd  and  lascivious  cohabitation  or  conduct;  and  all  these  statutes 
are  based  upon  the  idea,  that  the  crime  outrages  public  decency  and 
has  a  demoralizing  influence  upon  society.  In  all  of  these  enactments 
the  gist  of  the  offense  is  the  notoriety  caused  by  the  act. 

In  the  American  and  English  Encyclopedia  of  Law  (Ist  ed.,  v.  1,  p. 
212)  it  is  said: 

To  constitute  unlawful  cohabitation ,  the  living  together  must  be  open  and  noto- 
rious, as  if  the  relation  of  husband  and  wife  existed,  and  the  illicit  intercourse 
habitual. 

The  statutory  crime  can  not  be  proved  by  a  single  act,  or  even  by  a  number  of  acts 
of  illicit  intercourse.  (Miner  r.  People,  58  Illinois,  59;  Granberry  r.  State,  61  Mis- 
fiiflsippi,  440;  Richardson  r.  State,  37  Texas,  346;  State  r.  Crowner,  56  Missouri,  147; 
Clowser  v.  Clapper,  59  Indiana,  548;  Carotti  r.  State,  42  Mississippi,  334. ) 

Even  where  an  offense  is  committed  that  is  not  "  adulterous,"  and 
where  the  proof  shows  there  was  no  ''  cohabitation  "  in  the  sense  of  the 
parties  living'  together  in  defiance  of  law  (a  recognized  crime  in  some 
States),  no  conviction  can  be  had  unless  the  acts  were  such  as  to  lead  to 
a  public  scandal.     It  seems  to  be  the  universal  doctrine  that — 

To  constitute  the  offense  of  fornication  the  act  must  partake  of  the  nature  ol  public 
and  offensive  lewdness  (Am.  and  £ng.  £ncy.  of  Law,  v.  8,  p.  556). 

In  Illinois  (Searles  v.  People,  13  Illinois,  597)  it  was  held  that  to  con- 
stitute the  crime  of  fornication  the  parties  must  dwell  together  openly 
and  notoriously  in  illicit  intimacy;  in  Iowa  (State  t\  Marvin,  12  Iowa, 
499)  an  indictment  for  lewd  and  lascivious  conduct  is  not  sustained  by 
proof  of  two  acts  of  private  illicit  intercourse;  and  in  Massachusetts 
{Commonwealth  v.  Calef,  10  Massachusetts,  153)  by  "cohabiting" 
must  be  understood  a  dwelling  or  living  together,  and  not  a  single  act 
of  criminal  intercourse,  the  design  of  the  statute  in  this  provision 
being  to  prevent  evil  and  indecent  examples  tending  to  corrupt  the 
morals.  Like  decisions  are  found  in  the  reports  of  all  the  courts,  and 
all  uphold  the  doctrine  that  the  gist  of  the  oflFense  is  in  the  immoral 
example,  and  that  secret  intimacy  when  not  adulterous  does  not  con- 
stitute a  crime  under  enactm'ents  similar  to  the  act  of  August  7,  1882. 

It  is  thus  seen  that  Congress  in  the  enactment  of  August  7,  1882, 
provided  a  penalty  for  an  oflFense  long  recognized  as  a  crime,  one  that 
has  been  the  subject  of  the  decisions  of  many  courts,  and  one  that  has 
in  law  a  well-settled  and  well-defined  meaning.  It  is  a  fundamental 
principle  in  construing  statutes  that  words  and  phrases  contained 
therein,  unless  shown  to  do  \aolence  to  the  plainly  expressed  intention 
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of  the  makers,  should  be  given  their  ordinary  legal  meaning.     Suther- 
land on  Statutory  Construction  (ed.  1891,  sec.  253)  says: 

Where  a  statate  uses  a  word  which  is  well  known  and  has  a  definite  sense  at  com- 
mon law  or  in  written  law,  it  will  he  restricted  tx)  that  sense  unless  it  appears  it  wai* 
not  so  intended. 

This  is  based  upon  the  sound  principle  that  where  a  word  or  phrase 
or  a  defined  offense  has  been  given  by  the  courts  or  by  common  usage 
a  definite  meaning  it  nmst  be  presumed  that  the  makers  of  the  law 
had  that  meaning  in  view  when  the  word,  the  phrase,  or  the  defined 
offense  was  incorporated  in  the  statute;  and  that  presumption  must 
prevail  unless  from  the  act  itself  it  appears  that  a  more  restricted  or 
different  meaning  was  intended,  and  then  such  meaning  will  be  given 
effect  only  where  an  ambiguity  or  doubt  might  readily  arise.  Where 
plainly  expressed,  unconflicting,  and  unequivocal  woixis  that  do  no  vio- 
lence to  the  intention  of  the  makers  as  expressed  by  the  act  itself  are 
used,  they  must  be  given  their  usual  and  ordinary  meaning  and  can 
never  be  treated  as  surplusage,  or,  as  stated  by  Sutherland  (sec.  237): 

It  is  beyond  question  the  duty  of  courts  in  construing  statutes  to  give  effect  to  the 
intfntof  the  law-making  power  and  seek  for  that  intent  in  every  legitimate  way. 
But  *  *  *  first  of  all  in  the  words  and  language  employed;  and  if  the  words  are 
free  from  ambiguity  and  doubt,  and  express  plainly,  clearly,  and  distinctly  the  sense 
of  the  framers  of  the  instrument,  there  is  no  occasion  to  resort  to  other  means  of 
interpretation.  It  is  not  allowable  to  interpret  what  has  no  need  of  interpretation. 
The  statute  itself  furnishes  the  best  means  of  its  own  exposition;  and  if  the  sense  in 
which  the  words  were  intended  to  be  used  can  be  clearly  a^^certained  from  its  parto 
and  provisions,  the  intention  thus  indicated  will  prevail  without  resorting  to  other 
means  of  aiding  in  construction. 

The  words  "open  and  notorious,"  used  in  the  statute  under  consid- 
eration, have  a  well-settled  meaning  both  as  to  their  ordinary  and  their 
legal  use;  and  there  is  no  warrant  either  in  the  well-settled  niles  con- 
struing statutes,  in  the  decisions  of  the  courts,  or  in  the  expressed 
intention  of  Congress  to  pervert  or  restrict  their  ordinary  or  legal 
meaning,  or  to  consider  them  as  mere  surplusage.  There  is,  there- 
fore, no  authority  for  holding  that  clandestine  acts  of  fornication, 
where,  after  a  thorough  investigation,  the  only  evidence  obtained  was 
the  confession  of  the  interested  party,  is  a  violation  of  the  act  of 
August  7,  1882.  Such  acts  are  not  "open  and  notorious,"  and  this  is 
the  gist  of  the  offense. 

By  the  foregoing  the  Department  does  not  hold  that  the  defined 
offense  should  be  given  its  strict  technical  meaning — that  is,  that  it 
should  be  construed  strictly,  as  are  criminal  statutes.  It  has  been  held 
that  the  words  "adulterous  cohabitation"  should  be  given  their  pop- 
ular significance  (Sarah  J.  Grooms,  7  P.  D.,  207;  Matilda  Agne,  9 
P.  D.,  327;  Alcie  Gray,  7  P.  D.,  134;  Rebecca  Kilbee,  10  P.  D.,  286), 
thus  carrying  into  effect  the  unquestioned  intention  of  Congress,  and, 
in  common  with  the  statutes  of  the  various  States,  placing  a  ban  upon 
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an  offense  which  leads  to  public  scandal,  outrages  society,  and  flouts 
in  the  face  of  the  public  indecency  and  immorality.  In  furtherance 
of  public  morals  the  statute  should  \ye  and  has  beeji  liberally  con- 
strued; but  this  Department  can  not  sanction  a  construction  which 
fails  to  take  into  account  words  therein  found,  and  which  are  clearlj^ 
not  contradictory  to  the  purposes  of  the  act  as  gathered  by  a  careful 
consideration  of  the  whole  statute  in  connection  with  the  written  law 
of  the  land.  The  words  "  open  and  notorious  "  have  a  definite  mean- 
ing, and  that  meaning  must  be  given  effect  in  the  adjudication  of  cases 
under  this  act;  and  this  has  been  the  effect  of  the  former  decisions  of 
the  Department,  though  that  may  not  have  been  the  only  or  principal 
issue  involved.  In  the  case  of  Mary  E.  Boeke  (1  P.  D.,  427),  it  was 
held  that  Congress  intended  that  a  widow  who  was  guilty  of  ''  immoral 
and  licentious  acts  of  an  open  and  adulterous  character "  should  for- 
feit her  pension; 'and  in  the  case  of  Sarah  J.  Grooms  (7  P.  D.,  207) 
the  offense  was  defined  as  follows: 

open  and  notorious  adulterous  cohabitation  of  a  widow,  as  contemplated  by  said 
act,  may  be  proved  by  her  conduct  in  habitually,  openly,  and  notoriously  consorting 
with  one  or  more  persons  of  the  opposite  sex  under  circumstances  which  would  lead 
the  guarded  discretion  of  a  reasonable  and  just  man  to  infer  from  such  relation,  as  a 
necessary  conclusion,  that  it  was  illicit. 

Nor  does  the  Department  hold  that  the  confession  of  a  claimant  may 
not  be  sufficient  evidence  upon  which  to  base  adverse  action.  Numer- 
ous cases  might  and  do  arise  where  the  confession  of  the  claimant  would 
ijhow  such  a  state  of  facts  as  would  clearly  be  in  violation  of  the  act  of 
August  7,  1882.  Under  such  circumstances  said  confession  would  not 
only  be  sufficient  upon  which  to  base  a  rejection,  but  is  the  best  evi- 
dence of  her  guilt  that  could  be  obtained.  Care,  however,  should  be 
exercised  in  such  cases,  and,  where  practicable,  the  signature  to  her 
deposition  should  be  witnessed  by  persons  not  in  the  employ  of  the 
Bureau. 
.For  reasons  heretofore  given,  the  action  of  rejection  is  reversed. 


pathoix>gical.  sequence— inhanity-suxstroke— rate. 

John  B.  Shafer  (insane). 

The  existing  insanity,  first  positively  siiown  in  1883,  was  not  a  result  of  sunstroke, 
98  alleged,  which  occurred  in  1862.  The  present  rate  of  pension  is  adequate  for 
the  pensioned  disabilities. 

Amst<i7it  Secretary/  M.   W.  Miller  to  tlie  Cmnnil^Hioner  of  JVnsions^ 

Juhj  SI,  190S, 

John  B.  Shafer,  an  insane  pensioner,  served  as  a  private  in  Company 
I,  One  hundred  and   twenty-third   Ohio    Volunteer  Infantry,  from 
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August  22\  1862,  to  May  5,  1868^  when  he  was  discharged  on  a  sur- 
geon's certificate  of  disability  because  of  tuberculosis  of  right  lung 
and  endocarditis.  His  original  declaration  for  pension  was  filed  June 
12,  1882,  and  he  therein  alleged  that  he  was  disabled  by  reason  of  dis- 
ease of  heart  resulting  from  sunstroke  and  typhoid  fever.  On  Novem- 
ber 1,  1883,  the  soldier  was  judicially  declared  insane,  and  two  days 
later  he  was  admitted  to  the  hospital  for  the  insane  at  Anna,  111., 
where  he  has  been  ever  since  confined,  with  the  exception  of  a  period 
of  nearly  two  years,  during  which  he  was  temporarily  transferred  to 
the  hospital  at  Kankakee. 

John  C.  Maxwell  was  appointed  conservator  of  the  soldier  on  June 
9,  1884,  and  he  continued  the  prosecution  of  the  claim  and  held  his 
conservatorahip  until  quite  recently. 

When  the  original  claim  was  adjudicated  in  September,  1887,  after 
a  special  examination,  the  action  of  the  legal  reviewers  was  stated  as 
follows: 

Approved  for  sonstroke  and  typhoid  fever  and  resulting  disease  of  heart 
No  other  results  legally  shown.     Head  affection  shown  before  enlistment. 

The  medical  referee  then  approved  the  claim  for  ''disease  of  heart, 
result  of  typhoid  fever,  and  vertigo,  result  of  sunstroke,"  and  allowed 
a  rate  of  $8  per  month. 

Under  a  claim  for  increase  filed  February  1,  1888,  the  i-ate  was 
increased  to  third  grade  ($24  per  month)  from  May  28,  1888.  In  his 
action  allowing  this  increase  the  medical  referee  invited  attention  to 
the  former  legal  action  in  regard  to  insanity. 

The  conservator  filed  another  claim  for  increase  September  13, 1881^, 
asserting,  in  effect,  that  the  soldier's  insanity  was  a  direct  or  indirect 
result  of  his  military  service.  This  claim  was  rejected  in  March,  1891, 
the  legal  reviewer  stating  that  the  alleged  resulting  insanity  was  not 
legally  established. 

Another  claim  for  increase  was  filed  July  12,  1897,  and  the  same 
was  rejected  November  20,  1899.  •  * 

On  September  4, 1900,  the  conservator  filed  an  appeal  to  the  Depart- 
ment, contending  that  the  soldier's  insanity  was  due  to  his  service,  and 
requesting  that  the  claim  be  thoroughly  investigated. 

When  the  papers  were  transmitted  to  the  Department  under  date 
of  July  29,  1902,  it  was  stated  that  the  evidence  obtained  by  special 
examination  tended  to  show  a  tendency  in  the  soldier  to  an  affection 
of  the  head  (headache)  prior  to  his  enlistment.  It  appearing,  how- 
ever, that  the  question  as  to  insanity  being  a  result  of  the  pensioned 
disabilities  had  not  been  properly'  considered  and  passed  upon  in  the 
Pension  Bureau,  the  Department,  under  date  of  September  24,  1902, 
returned  the  papers  for  further  consideration  and  an  additional  report 

The  papers  were  again  transmitted  to  the  Department  July  7,  1903, 
with  a  statement  that  the  claim  had  been  duly  considered  and  rejected. 
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It  is  now  stated  in  the  medical  action  that  insanity  in  not  accepted  as 
a  result  of  sunstroke,  as  alleged. 

The  records  of  the  War  Department  show  that  the  soldier  was 
reported  absent  at  home,  sick,  from  October  13,  1862,  to  February 
28, 1863;  that  subsequently  he  was  reported  absent,  sick,  at  Columbus, 
Ohio.  The  medical  records  show  him  admitted  to  general  hospital, 
<Jamp  Chase,  Ohio,  March  26,  1863,  and  he  was  discharged  May  5, 
1863,  as  already  shown.  The  diagnosis  on  first  admission  to  said  hos- 
pital was  not  stated,  but  it  appears  he  was  readmitted  April  23  (having 
been  reported  as  returned  to  duty  the  preceding  da}')  with  pericarditis. 

It  thus  appears  that  the  soldier  became  disabled  within  a  short  time 
after  his  enlistment  and  did  not  return  to  his  command,  although  he 
evidently  started  for  the  front,  but  got  no  farther  than  Camp  Chase 
and  remained  there  until  he  was  discharged. 

The  report  from  the  War  Department  dated  September  6,  1899,  to 
the  eflfect  that  the  prisoner-of-war  records  show  this  soldier  captured 
at  Winchester,  Va.,  June  15,  1863,  and  paroled  at  City  Point,  Va., 
July  14,  1863,  is  unexplained.  The  testimony  shows  that  he  did  not 
reach  his  organization  at  any  time  after  it  started  from  Monroeville, 
Ohio,  where  it  was  organized. 

John  H.  Carpenter  testified  that  he  enlisted  in  the  same  company 
with  the  soldier;  that  they  were  mustered  in  on  the*24th  of  September, 
1S62;  that  about  a  week  or  two  weeks  afterwards,  while  on  battalion 
drill  at  Monroeville,  the  soldier  fell  from  his  place  in  the  company 
prone  on  the  ground;  that  he  was  very  positive  the  surgeon,  Dr.  Fer- 
ris, now  deceased,  called  the  trouble  a  sunstroke;  that  it  took  an  hour 
or  more  to  bring  him  to,  and  that  he  was  under  the  surgeon's  treat- 
ment for  a  long  time  afterwards.  He  further  stated  that  he  knew 
nothing  of  the  soldier  having  had  consumption  or  disease  of  heart; 
that  he  had  not  seen  him  since  he  became  insane. 

This  is  the  only  witness  who  testified  positively  as  to  the  incurrence 
<6f  sunstroke. 

William  Shafer,  father  of  the  soldier,  testified  that  he  went  to  see 
him  when  he  was  sick  with  typhoid  fever  at  Monroeville,  and  took 
him  home;  that  the  soldier  got  better,  and  joined  his  regiment  (but  in 
this,  as  already  indicated,  he  appears  to  have  been  mistaken);  that  ho 
first  noticed  there  was  something  wrong  with  the  soldier  some  time 
after  he  came  home  from  the  Army — how  long  it  was  he  could  not 
say;  that  the  soldier  complained  of  his  head  hurting  him  and  seemed 
changed,  being  cross  and  passionate  at  times;  that  he  had  no  knowl- 
edge of  the  soldier  complaining  of  heart  disease  at  any  time. 

Dr.  Alfred  Force  testified  that  he  first  met  the  soldier  in  the  fall  of 
1862,  when  he  was  called  to  treat  him  at  his  father's  house  for  a  severe 
attack  of  typhoid  fever,  and  learned  that  he  had  just  come  home  from 
the  military  camp.     The  doctor  further   stated  that  he   could   not 
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remember  that  the  attack  of  fever  was  complicated  with  anything  else, 
or  whether  it  had  been  preceded  by  a  sunstroke.  In  concluding  his 
deposition,  the  doctor  said  he  then  recalled  that  the  soldier  was  weak, 
and  complained  a  good  deal  of  his  head  for  months  after  he  got  about> 
from  the  fever.  * 

Silas  B.  Rcsh  testified  that  he  knew  the  soldier  as  a  boy;  that  he 
recalled  that  sometimes  the  soldier  had  headaches  while  at  school  and 
had  to  go  home  on  account  thereof;  that,  so  far  as  he  knew,  the  soldier 
was  free  from  any  disease  at  the  time  of  his  enlistment;  that  he  knew 
the  soldier  was  at  his  home  sick  with  typhoid  fever  while  the  company 
was  in  camp  at  Monroeville  and  after  it  had  moved  forward;  that  after 
his  discharge  the  soldier  looked  well  enough,  but  complained  of  his 
head;  that  the  soldier  never  exhibited  any  signs  of  insanity  and  was 
as  clear-headed  as  anybody  up  to  1867,  when  he  moved  from  Ohio. 

There  appears  to  have  been  no  material  diflference  in  the  complaint 
of  headaches  prior  to  service  and  afterwards. 

In  an  affidavit  executed  August  29,  1883,  Dr.  P.  P.  Connett  stated 
that  the  soldier  applied  to  him  in  February,  1869,  for  treatment  for 
severe  pain  in  the  frontal  region  of  his  head;  that  he  treated  him  at 
different  times  thereafter  for  brain  trouble  and  disease  of  lungs  and 
kidneys.  In  another  affidavit,  executed  in  June,  1887,  Dr.  Connett 
stated  that  in  the  fall  of  1875,  commencing  September  1,  he  treated 
the  soldier  for  some  weeks,  and  finally  took  the  soldier  with  him  to 
his  home,  where  he  improved  nicely  until  November  1,  when  he  was 
dismissed  apparently  well;  that  on  the  return  of  warm  weather, 
however,  brain  trouble  returned.  When  interviewed  bj'  a  special 
examiner  three  months  later,  Dr.  Connett  stated  that  the  first  marked 
aberration  of  mind  that  he  observed  in  the  soldier  was  in  August, 
1875,  although  having  seen  evidences  of  brain  trouble  in  his  earlier 
treatment;  that  he  did  not  recollect  of  treating  him  for  heart  disease 
or  of  examining  him  for  that  complaint. 

Dr.  W.  B.  Chambers  stated  in  an  affidavit  executed  September  29, 
1883,  that  on  October  30,  1882,  the  soldier  called  on  him,  complaining 
of  severe  pain  in  the  head,  and  that  since  then  he  had  treated  him  for 
lung  and  kidney  troubles. 

William  L.  Iluestis  testified  that  he  knew  the  soldier  since  1875; 
that  they  married  sisters;  that  he  first  noticed  something  wrong  with 
the  soldier  a  short  time  after  his  marriage,  when  he  was  trying  to 
prove  to  him  that  he  had  discovered  perpetual  motion;  that  the  soldier 
had  crazy  or  "off''  spells  about  every  month  or  so,  which  got  worse 
and  more  frequent;  that  one  of  the  soldier's  peculiarities  was  imagin- 
ing people  were  trying  to  harm  him,  and  another  was  an  undue  jeal- 
ousy of  his  wife;  that  he  observed  that  the  soldier  showed  violence 
when  he  was  not  allowed  to  have  his  way  during  the  last  two  years 
before  he  was  sent  away;  that  the  soldier  had  peculiar  motions  at  times 
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about  his  head,  and  was  treated  for  some  complaint  of  his  spine  by  Dr. 
Connett.  The  doctor,  however,  did  not  refer  to  such  complaint  in  any 
of  his  statements. 

Sarah  F.  Shafer,  the  wife  of  the  soidier,  testified  that  she  became 
acquainted  with  him  in  1873;  that  they  were  married  in  September, 
1875;  that  she  did  not  know  there  was  anything  wrong  about  him  till 
about  three  months  after  their  marriage;  that  he  seemed  unduly  sus- 
picious at  times,  accusing  her  of  things  that  never  happened,  and 
imagined  people  were  trying  to  injure  him;  that  such  spells  would  be 
about  six  months  apart  for  a  while;  that  the  condition  seemed  to 
grow  on  him;  that  she  noticed  he  was  never  able  to  stand  labor  in 
very  hot  weather,  frequently  stopping  his  work  and  coming  into  the 
house;  that  she  heard  he  had  something  like  sunstroke  just  before 
their  marriage,  on  which  occasion  he  was  attended  by  Dr.  ("onnett; 
that  he  complained  of  his  heart  a  short  time  after  their  marriage  and 
continued  to  do  so  from  that  time  on;  that  the  onlv  other  trouble  she 
ever  heard  him  complain  of  was  his  back;  he  said  it  hurt  him  at  times. 
When  again  interviewed  by  a  special  examiner  in  January,  1903,  she 
stated  that  she  had  never  seen  the  soldier  since  he  was  sent  to  the 
asylum,  in  1883.  She  was  appointed  conservator  December  3,  1902, 
Mr.  Maxwell  having  resigned. 

The  jury  that  adjudged  the  soldier  insane  November  1,  1883,  stated 
as  follows  in  their  verdict: 

We,  *  *  *  having  heard  the  evidence  in  the  caae,  are  satisfied  that  said  John 
B.  Shafer  is  insane  and  a  fit  person  to  be  sent  to  a  State  hospital  for  the  insane; 
*  *  *  that  hiB  age  is  39  years;  that  his  disease  is  of  three  years*  duration;  that 
the  cause  is  unknown,  probably  sunstroke;  that  the  disease  is  not  with  him  heredi- 
tary;  that  he  is  not  subject  to  epilepsy,  and  that  he  does  not  manifest  homicidal 
tendencies.     *    *    * 

The  records  of  the  hospital  at  Anna,  111.,  where  the  soldier  was  first 
confined,  made  at  the  time  of  his  admission,  show  that  he  had  attempted 
to  shoot  a  man  who,  he  said,  had  insulted  his  wife;  that  he  had  delu- 
sions that  his  wife  was  untrue  to  him  and  that  parties  wanted  to  kill 
him. 

The  first  medical  examination  of  the  soldier  in  connection  with  his 
claim  for  pension  was  made  July  26,  1882,  about  six  weeks  after  the 
tiling  thereof,  and  more  than  three  months  prior  to  the  time  D:\  Cham- 
bers was  called  and  found  him  complaining  of  a  severe  pain  in  his  head. 
The  report  of  the  said  examination  is  as  follows: 

I  find  heart  sounds  scarcely  audible.  Area  of  heart's  dullness  greatly  increased. 
The  pulsations  can  be  seen  some  distance  from  applicant/  Upper  trunk  and  head  in 
constant  motion  from  each  pulsation  of  heart.  Complains  of  difficult  breathing  all 
the  time. 

Although  sunstroke  had  been  alleged  and  was  included  in  the  order 
for  this  examination,  no  probable  effects  thereof  were  described  nor 
was  there  anv  suggestion  that  the  soldier  was  not  of  sound  mind  at 
-iattime.       ^ 
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The  next  examination  was  made  April  29,  1886,  two  3- ears  and  a  half 
after  the  soldier's  commitment  to  the  insane  asylum.  The  report 
thereof  states  that  the  valvular  sounds  of  the  heart  were  muffled;  that 
the  i*adial  pulse  was  easily  compressed  and  irregularly  intermittent 
after  exercise;  that  the  capillary  circulation  was  sluggish;  that  the 
soldier  was  demented  to  some  degi*ee,  visionary  and  foolish  in  his 
thoughts  and  efforts,  and  unable  to  apply  himself  to  useful  work;  that 
he  had,  however,  a  very  good  memory  of  his  earl}'  life  and  believed 
himself  perfectly  sound  mentally.  The  examining  surgeon  expressed 
his  opinion  that  the  soldier's  insanity  was  the  result  of  gradual  changes 
occurring  in  consequence  of  sunstroke  and  occasional  effects  of  sun 
heat  to  which  he  had  been  subject  since. 

Two  years  later.  May  28,  1888,  at  the  time  of  the  next  examination, 
the  examining  surgeon  reported  that  the  soldier's  statement  was  of  no 
value,  owing  to  his  mental  condition.  The  condition  of  the  heart  was 
alarming  and  it  was  stated  that  in  the  opinion  of  the  physician  in  charge 
the  soldier  could  not  possibly  live  very  long. 

The  next  report,  made  in  1891,  showed  that  the  heart's  action  was 
fairly  compensatory,  the  affection  apparently  having  been  greatly 
ameliorated;  that  the  soldier  was  mildly  demented  and  had  no  lucid 
intervals;  that  the  form  of  insanit^'^  was  chronic  mania. 

Similar  conditions  were  described  in  the  next  report,  March  23, 
1899,  when  it  was  stated  that  the  mental  affection  was  chronic 
melancholia. 

Another  examination  was  made  May  18,  1903,  in  connection  with 
the  further  consideration  of  the  case  which  was  directed *by  the  Depart- 
ment. Mitral  regurgitation  and  marked  hypertrophy  of  the  heart  are 
described,  but  there  was  no  cyanosis,  d\^spnaea,  or  oedema.  The 
examiner  states  that  there  is  almost  complete  aberration  of  mind  and 
that  the  soldier  is  unable  to  express  an  idea  intelligently  except  things 
connected  with  his  military  service,  thinking  he  is  still  in  such  service 
at  times. 

From  the  foregoing,  which  presents  the  material  parts  of  the  testi- 
mony, it  is  evident  that  the  present  rate  of  pension  is  adequate  for 
the  pensioned  disabilities;  that  there  were  no  marked  symptoms  of 
mental  disorder  until  after  the  soldier's  marriage  in  1875,  the  exact 
date  of  which  is  not  shown;  that  the  evidence  utterly  fails  to  connect 
the  existing  insanity  with  the  soldier's  military  service.  There  is  not 
a  particle  of  testimony  to  show  that  he  manifested  any  symptoms  of 
mental  disorder  during  the  period  of  about  four  years  after  his  dis- 
charge while  he  remained  in  Ohio.  Even  at  the  time  of  filing  his 
original  declaration  in  June,  1882,  the  soldier  appears  to  have  been 
of  sound  mind;  also,  at  the  time  of  the  first  examination,  as  already 
indicated,  and  in  October,  1882,  and  January  and  August,  1883,  when 
he  executed  certain  affidavits  relating  to  this  claim. 

With  the  eviden(?e  presented  to  them  at  the  time  of  th^  inquisition^ 

Digitized  tjyVjQO^ 


DECISIONS   BELATING   TO   PENSIONS.  95 

however,  the  jury  stated  that  the  attack  of  insanity  was  of  three  years'^ 
duration,  carrying  it  back  only  to  November,  1880.  The  evidence 
adduced  in  connection  with  the  claim  for  pension  would  tend  to  show 
that  the  actual  attack  of  insanity  developed  within  about  three  months^ 
rather  than  that  it  was  of  three  years'  duration.  The  jury  also  stated 
in  their  verdict  that  the  cause  of  the  soldier's  insanity  was  unknown, 
but  probably  sunstroke,  which  was  merely  conjecture.  The  evidence 
on  file  with  the  claim  appears  to  show  that  insanit}'  was  sequential  to 
more  recent  events  and  circumstances. 

In  considering  the  probabilit}"  as  to  the  cause  of  the  soldier's  insan- 
ity, it  must  be  kept  in  mind  that  the  alleged  sunstroke  was  succeeded 
by  an  attack  of  typhoid  fever,  and  also  that  insanity,  although  rare  in 
both  instances,  is  probably  as  frequently  a  sequence  of  typhoid  fever 
as  of  sunstroke.  In  either  event,  however,  when  the  various  mental 
conditions  which  are  classed  as  insanities  are  sequential  to  these  or 
other  affections,  medical  authorities  show  that  they  originate  during 
the  febrile  stage  or  very  soon  thereafter,  and  rarely  develop  during 
later  periods,  limited  to  a  few  weeks  or  months.  The  opinion  expressed 
by  the  examining  surgeon  in  1886,  therefore,  is  not  in  accord  with 
these  authorities.  Moreover,  mania  and  melancholia,  as  described  in 
this  case,  are  excessively  rare  as  results  of  either  typhoid  fever  or  sun- 
stroke. Other  forms  of  insanity  are  relatively  more  frequent,  how- 
ever, and  they  are  usually  temporary.  Furthermore,  mania  and 
melancholia  are  generally  considered  as  primary  diseases  of  the  ner- 
vous system. 

Statistics  relating  to  the  causes  of  insanity  show  that,  after  the  most 
careful  inquiries^  about  one-fifth  of  the  cases  are  classed  as  unknown ► 

After  this  careful  consideration  of  all  of  the  evidence  now  presented 
the  Department  is  firmly  of  the  opinion  that  the  present  insane  condi- 
tion of  this  soldier  is  not  properly  attributable  to  his  military  service. 
The  adverse  action  appealed  from  and  the  recent  action  refusing  to 
accept  insanity  as  a  result  of  sunstroke  are  therefore  both  affirmed. 


increase-act  of  mahch  10,  issb-widotvs. 

Mary  C.  Herbert  (widow). 

The  claimaxit  not  having  married  the  sailor  prior  to  the  passage  of  the  act  of  March 
19,  18S6,  or  prior  to  or  during  the  service  in  which  the  disability  causing  death 
was  contracted,  she  has  no  title  to  the  $12  per  month  provided  for  therein. 

jLssuftant  Secretary  M,    TT.  Miller  to  the  Commi^iiioner  of  PenHionSy 

July  31, 1903. 

Mary  C,  as  widow  of  Thomas  Herbert,  forinerh^  of  the  United 
States  Navy,  filed  a  claim  for  pension  under  the  general  law  August 
27,  1901,  which  was  admitted  December  14.  1901,  at  ^S  per^nonth^ 
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From  the  action  of  fixing  the  rate  at  $8  per  month  the  claimant,  by 
her  attorney,  filed  an  appeal  to  the  Department,  contending  that  the 
claimant  is  entitled  to  $12  per  month  under  the  provisions  of  the  act 
of  March  19,  1886. 

The  act  approved  March  19,  1886,  reads  as  follows: 

That  from  and  after  the  passage  of  this  act  the  rate  of  pension  for  widows,  minor 
-children,  and  dependent  relatives  now  on  the  pension  roll,  or  hereafter  to  be  placed 
on  the  pension  roll,  and  entitled  to  receive  a  less  rate  than  hereinafter  provided, 
shall  be  twelve  dollars  per  month;  and  nothing  herein  shall  be  construed  to  affect 
the  existing  allowance  of  two  dollars  per  month  for  each  child  under  the  age  of  six- 
teen years,  provided  that  this  act  shall  apply  only  to  widows  who  were  married  to 
the  deceased  soldier  or  sailor  prior  to  its  passage  and  to  those  who  may  hereafter 
marry  prior  to  or  during  the  service  of  the  soldier  or  sailor.  And  all  acts  or  parts  of 
acts  inconsistent  with  the  provisions  of  this  act  are  hereby  repealed. 

In  his  argument  counsel  uses  the  following  language: 

The  act  of  March  19,  1886,  provides  for  two  grades  of  widow's  pension;  giving  the 
widow  who  married  the  soldier  or  sailor  prior  to  or  during  his  service  the  sum  of  $12 
per  month  and  $8  to  the  widow  who  married  him  su^wequent  to  his  service. 

The  act  does  not  use  the  language  as  above  set  out.  The  words  used 
are  not  "prior  to  or  during  his  service"  but  are  '* prior  to  or  during 
the  service  of  the  soldier  or  sailor."  It  is  sought  by  the  appellant  in 
this  case  to  give  to  the  words  "the  service"  the  same  meaning  that 
would  be  given  to  the  words  "an}' sei'vice"  of  the  soldier  or  sailor. 
"The"  is  a  definite  article,  particularizing  the  subject  spoken  of. 
{Amer.  and  Eng.  Ency.  of  Law,  vol.  25,  p.  1019.) 

That  the  word  "the"  points  out  a  particular  service  can  readily  be 
demonstrated  in  this  case  when  it  is  considered  that  the  sailor's  service 
after  his  marriage  to  claimant  conferred  no  pensionable  title  on  her. 
He  was  not  injured  in  that  service  nor  did  he  contract  any  disease 
therein.  So  far  as  the  evidence  shows,  his  death  was  not  caused  medi- 
ately or  immediately  by  his  service  after  this  claimant  married  him. 
If  the  subsequent  service  constituted  all  the  service  the  sailor  rendered 
the  claimant  would  have  had  no  title  to  pension  under  the  general  law. 
When  the  service  was  rendered  that  caused  the  sailor's  death  the  claim- 
ant was  not  his  wife. 

The  practice  of  the  Bureau  since  the  passage  of  the  act  of  March  19, 
1886,  has  been  consistently  in  conformity  with  the  following  rule  of 
practice,  found  in  a  Treatise  of  the  Practice  of  the  Pension  Bureau, 
Governing  the  Adjudication  of  Army  and  Navy  Pensions,  approved 
April  9,  1898,  page  59,  paragraph  4: 

Pensions  to  widows  are  graded  according  to  the  rank  held  by  the  soldier  at  the 
time  the  fatal  disease  was  contracted.  If  the  pensionable  rank  is  below  that  of  a 
commissioned  oflScer,  the  rate  is  $8  per  month,  prior  to  Mart'h  19,  1886,  and  $12 
from  and  after  that  date,  provided  she  was  married  to  the  soldier  or  sailor  prior  to 
March  19,  1886,  or  w^as  married  to  8iich  soldier  or  sailor  prior  to  or  during  his 
oensionable  service. 
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The  Department  in  the  ease  of  Eugenie  M.  Ferguson  (387  L.  B., 
438),  has  rendered  an  opinion  in  a  similar  case,  the  said  opinion  being 
dated  August  20,  1900,  in  which  the  following  language  was  used: 

It  is  contended  by  the  appellant  that  as  the  sailor  served  more  than  four  years 
subsequent  to  his  marriage,  the  case  is  taken  out  of  the  exception  to  the  benefits  of 
the  act  of  March  19,  18S6.  In  other  words,  the  argument  is  that  as  his  marriage 
occurred  prior  to  a  portion  of  his  service  it  should  be  considered  to  have  occurred 
"prior  to  the  service"  within  the  meaning  of  the  act. 

The  above  opinion,  which  is  here  referred  to  and  made  a  part  of 
this  opinion,  fully  sustained  the  Bureau  in  the  practice  above  set  out. 
It  will  thus  be  seen  that  from  the  date  of  the  passage  of  the  law  it 
has  been  construed  as  the  Bureau  construed  it  in  the  case  under 
consideration. 

If  there  is  anj'  ambiguity  in  the  law,  if  the  language  used  by  Con' 
gress  is  fairly  open  to  more  than  one  construction,  that  construction 
put  upon  it  contemporaneously  and  adhered  to  for  a  long  period  of 
years  should  not  be  set  aside  for  any  light  or  transient  cause. 

So  far  as  the  act  under  consideration  is  concerned  it  would  appear 
plainly  that  Congress  could  not  have  had  in  mind  a  succession  of  serv- 
ices when  the  law  was  framed.  This  claimant  was  granted  only  $8 
per  month  because  her  husband  died  of  service  causes,  and  her  mar- 
riage to  him  took  place  after  the  passage  of  the  act  of  March  19, 1886. 
If  she  had  married  a  sailor  whose  only  service  was  the  years  subse- 
quent to  her  marriage  she  would  have  no  title  to  pension  under  any 
law,  he  not  dying  from  disability  contracted  in  said  service.  This 
claimant  would  have  received  the  $8  per  month  she  is  now  drawing  if 
the  sailor  had  never  served  subsequently  to  her  marriage  to  him. 
Why  should  such  subsequent  service  give  her  title  to  $12  per  month 
when  the  sailor  received  no  disability  therein  and  his  death  was  not 
caused  thereb}'  ? 

In  reason,  which  the  law  is,  there  can  be  no  ground  for  contending 
any  more  strongly  that  the  words  ''  the  service  "  mean  any  militarj^  or 
naval  service  than  that  they  mean  "  the  service  in  which  disability  was 
incurred."  In  so  far  the  law  is  ambiguous  and  open  to  more  than  one 
construction. 

A  contemporaneous  construction  is  that  which  a  law  receives  soon  after  its  enact- 
ment. This,  after  the  lapse  of  time,  without  change  of  that  construction  by  legisla- 
tion or  judicial  decision,  has  generally  been  declared  to  be  the  best  construction.  If 
there  is  ambiguity  in  the  language,  the  understanding  of  the  application  of  it  when 
the  statute  first  goes  into  operation,  sanctioned  by  long  acquiescence  on  the  part  of 
the  legislature  and  judicial  tribunals,  is  the  strongest  evidence  that  it  has  been 
rightly  explained  in  practice.  A  construction  under  such  circumstances  becomes 
established  law.     (Sutherland  on  Statutory  Construction,  par.  307.) 

In  Sutherland  {»upra)^  paragraph  309,  the  following  appears: 

Ck)n temporary  construction  and  official  usage  for  a  long  |>eriod  by  the  persons 

charged  with  the  administration  of  the  law  are  among  the  legitimate  aids  in  the 

interpretation  of  statutes. 


P.  D.— VOL.  14—03 7 


Digitized  by 


Google 


98  DECISIONS  BELATING   TO   PENSIONS. 

In  The  United  States  v.  Moore  (95  U.  S.,  760,  763),  the  Supreme 
Court  held: 

The  construction  given  to  a  statute  by  those  chained  with  the  duty  of  executing 
it  is  always  entitled  to  the  most  respectful  consideration  and  ought  not  to  be  over- 
ruled without  cogent  reasons.  (Edwards  v.  Darby,  12  Wheat,  210;  United  States  r- 
The  State  Bank  of  North  Carolina,  6  Pet,  29;  United  States  v.  MacDaniel,  7  id.,  1.) 

This  claimant's  title  to  pension  rests  on  the  terms  of  the  general  law, 
which  gives  her  a  pension  of  $8  per  month  because  her  marriage  to 
the  sailor  took  place  after  the  passage  of  the  act  of  March  19,  1886. 
It  must  be  conceded  that  if  the  sailor  had  not  served  after  claimant's 
marriage  to  him  she  could  never  have  raised  the  question  of  her  right 
to  $4  per  month  more.  In  reading  a  statute  the  subject-matter  and 
general  intent,  once  clearly  ascertained,  gives  a  key  to  all  its  intricacies; 
general  words  may  be  restrained  to  it,  and  those  of  narrower  import 
may  be  expanded  to  embrace  it  to  effectuate  that  intent.  (Sutherland 
on  Statutory  Construction,  par.  218.) 

In  the  Eureka  case  (4  Sawyer,  217,  302)  Mr.  elustice  Field,  of  the 
United  States  Supreme  Court,  said: 

Instances  without  number  exist  where  the  meaning  of  words  in  a  statute  has  been 
enlarged  or  restricted  or  qualified  to  carry  out  the  intention  of  the  legislature.  The 
inquiry,  where  any  uncertainty  exists,  always  is  as  to  what  the  legislature  intended, 
and  when  that  is  ascertained  it  controls. 

Before  the  act  of  March  19, 1886,  was  approved  all  pensions  to  wid- 
ows of  private  soldiers  were  $8  per  month,  and  their  title  to  pension 
rested  upon  the  terms  of  the  general  law;  the  act  in  question  simply 
increased  the  rate  of  pension  to  all  widows  except  those  named  in  the 
proviso.  It  is  manifest  that  Congress  had  no  intention  to  increase  the 
pension  of  a  widow  from  $8  to  $12  who  married  a  sailor  after  the 
passage  of  the  act,  except  the  service  rendered  by  him  had  some  rela- 
tion to  his  or  the  widow's  title  to  pension.  Mere  service  in  the  regu- 
lar establishment  in  time  of  peace  could  not  give  any  claimant  title  to 
pension.  The  general  intent  of  the  act  was  to  pension  a  widow  at  $12 
per  month  whose  husband  died  from  service  causes;  that  is,  to  pen- 
sion a  woman  whose  husband,  by  reason  of  his  military  service,  be- 
came diseased  and  afterwards  died  from  said  disease,  because  she  had 
lost  her  means  of  support  through  said  service.  No  reason  can  be 
given  for  pensioning  a  woman  at  all  whose  husband  was  not  disabled 
in  the  service.  So  in  this  case  this  claimant  in  reason  can  claim  no 
benefit  because  of  the  service  of  her  husband,  which  resulted  in  no 
disability. 
The  facts  in  the  case  under  consideration  are  as  follows: 
The  sailor  enlisted  in  the  United  States  Navy  March  18,  1863,  and 
was  discharged  October  13,  1890;  reenlisted  April  2,  1892,  and  was 
discharged  April  1,  1898.  He  married  the  claimant  March  28,  1892, 
and  died  August  14,  1901.     The  sailor  filed  a  claim  for  pension  under 
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the  general  law  January  19, 1891,  and  on  July  11, 1891,  he  wavS  granted 
a  pension  of  $12  per  month  to  date  from  date  of  filing,  which  he  drew 
until  March  4,  1892.  On  August  31,  1895,  his  name  was  dropped 
from  the  rolls,  under  section  4719,  Revised  Statutes,  because  of  failure 
to  claim  pension  for  more  than  three  years.  April  6,  1898,  he  filed  a 
claim  for  pension  and  was  granted  $12  per  month.  He  also  filed  a 
claim  June  14,  1900,  for  increase,  which  was  rejected  May  6,  1901. 
The  allowance  of  pension  in  1899  was  made  under  the  following 
conditions: 

Rate  $12  per  month,  commencing  March  4,  1892,  and  $30  from  April  6,  1898; 
deduct  time  from  April  2,  1892,  to  April  1,  1898,  inclusive,  period  of  subsequent 
naval  service,  and  all  payments  since  April  6,  1898,  under  the  act  of  March  2,  1867, 
in  lieu  of  certificate  dated  August  8,  1891,  and  subsequent  issue;  these  pensions 
being  for  disability,  viz,  rheumatism  and  resulting  disease  of  heart,  under  the  general 
law  and  for  twenty  years'  naval  service  under  the  act  of  March  2,  1867,  section  4756, 
Revised  Statutes. 

It  will  be  seen  that  when  this  claimant  married  the  sailo|*  he  was  a 
civilian  and  a  pensioner,  who  reenlisted  in  the  Navy  a  few  days  after 
the  marriage.  The  medical  records  of  the  Nav\'  Department  fail  to 
show  that  the  sailor  was  treated  for  rheumatism  or  disease  of  heart  at 
any  time  during  his  last  service. 

Under  the  circumstances  in  this  case,  and  in  view  of  the  fact  that 
the  Bureau  action  from  which  the  appeal  was  taken  was  fully  in  con- 
formity to  a  practice  obtaining  from  the  date  of  the  passage  of  the 
act,  a  practice  sanctioned  by  the  Department  and  fully  sustained  by 
the  decision  in  the  Ferguson  case  (supra)  ^  the  same  will  not  be  dis- 
turbed, but  is  affirmed. 


marriage— rhvorcb-utah— act  juxe  «7,  1890. 
Mary  E.  Smedley  (widow^). 

The  act  of  Congress  approved  June  23,  1874,  conferred  jurisdiction  upon  the  probate 
courts  of  the  Territory  of  Ctah  in  divorce  matters.  The  act  of  the  Territorial 
legislature  of  Utah  approved  March  6,  1852,  gave  the  probate  courts  of  said 
Territory  jurisdiction  in  divorce  matters,  and  such  act  was  in  force  August  10, 
1876. 

On  said  last-mentioned  date  the  probate  court  of  Boxelder  County,  Utah,  issued  a 
decree  of  divorce  between  claimant  and  the  soldier  herein,  which  divorce  decree 
is  valid  upon  its  face. 

Held:  The  said  probate  court  having  jurisdiction,  and  the  decree  beii^g  valid  on  its 
face,  all  statutory  requirements  and  orders  of  the  court  having  been  strictly 
fulfilled,  ^he  claimant  was  regularly  divorced  from  the  soldier  and  is  conse- 
quently not  his  widow. 

Assistant  Secretary  M,   W,  Miller  to  the  Commissioner  of  Pensions^ 

August  13,  1903, 

Mary  E.,  who  alleges  herself  to  be  the  widow  of  Francis  J.  Smed- 
ley, formerly  a  private  in  Company  H,  Forty-seventh  Pennsylvania 
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Volunteer  Infantry,  filed  her  application  under  the  act  of  June  27, 
1890,  on  January  2,  1900,  claim  being  rejected  March  15, 1900,  on  the 
ground  that  she  was  not  the  widow  of  the  soldier  in  question,  he  hav- 
ing been  regularly  divorced  from  her  on  August  10, 1876.  An  appeal 
was  filed  March  11, 1903,  the  following  specifications  of  error  being 
assigned: 

1.  In  not  finding  that  the  decree  of  divorce  obtained  b\'  the  soldier 
dated  August  10,  1876,  was  fraudulently  procured. 

2.  In  finding  that  the  statute  laws  of  Utah  Territory  had  been  com- 
plied with  in  procuring  said  divorce. 

3.  In  finding  that  claimant  acquiesced  to  said  divorce  during  soldier's 
lifetime. 

4.  In  finding  that  claimant  received  due  notice  of  said  divorce  pro- 
ceedings and  failed  to  answer  or  demur  thereto. 

5.  In  not  finding  that  the  probate  court  granting  the  decree  of  said 
divorce  had  no  jurisdiction  of  either  the  parlies  or  the  subject-matter 
and  that  the  decree  of  divorce  was  void  and  a  mere  nullity. 

6.  In  finding  that  the  claimant  was  not  the  legal  widow  of  the  soldier 
and  rejecting  her  claim. 

The  evidence  in  this  case  is  as  follows:  Claimant,  under  the  name  of 
Mary  E.  Beck,  married  the  soldier  in  the  town  of  Marysville,  State  of 
Pennsylvania,  on  December  12,  1865,  and  lived  and  cohabited  with 
him  as  his  wife  for  a  number  of  years  thereafter.  On  August  10, 
1876,  the  soldier  procured  a  decree  of  divorce  in  Boxelder  County, 
Territory  of  Utah.  Claimant  thereafter  remarried,  but  asserts  she 
abandoned  her  second  husband  upon  being  told  the  Utah  divorce  was 
void. 

A  transcript  of  the  divorce  proceedings  is  on  file,  and  shows  that 
Francis  J.  Smedley,  on  the  1st  day  of  July,  1876,  filed  in  the  oflSce  of 
the  probate  court  for  Boxelder  County,  Territory  of  Utah,  a  libel  for 
divorce  against  this  claimant.  On  said  1st  day  of  July  the  judge  of 
said  probate  court,  upon  reading  the  affidavit  of  the  libelant,  issued  a 
summons  to  Mary  E.  Smedley,  commanding  her  to  appear  and  answer 
the  complaint  already  referred  to,  and  the  court,  being  advised  that 
the  libelee  resided  in  the  town  of  Marysville,  State  of  Pennsylvania, 
ordered  service  of  the  said  summons  to  be  made  upon  said  defendant 
by  a  publication  thereof  in  the  semiweeklj'  Ogden  Junction,  published 
at  Ogden,  Utah,  at  least  four  times  consecutively  in  forty  days  from 
July  1,  1876,  and  that  a  copy  of  said  newspaper  containing  the  first 
publication  of  said  summons  be  mailed,  post  paid,  to  said  libelee  at 
Marysville,  Pa.  On  August  10,  1876,  the  sheriflF  of  said  county  filed 
an  affidavit  to  the  eflFect  that  the  summons  was  published  as  directed 
and  that  he  mailed  a  copy  of  the  newspaper  containing  said  publica- 
tion, postpaid,  to  the  defendant  at  Marysville,  Pa.,  said  copy  being 
mailed  on  the  12th  day  of  July,  1876.     Accompanying  this  affidavit 
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was  the  affidavit  of  Walter  Thompson,"  wllo  -swore  that  he  was  princi- 
pal clerk  of  the  newspaper  designated  by  the  ootir€  smd  that  the  sum- 
mons heretofore  mentioned  was  published  in  said  *r»eH  spf^per,  at  least 
four  times  consecutively,  commencing  on  the  12th  day  of  Jidy^.»18-76, 
and  that  he  did,  on  July  12,  1876,  deposit  in  the  post-office,  post  paid; 
a  copy  of  said  newspaper  containing  a  copy  of  said  summons  directed 
to  Mary  E.  Smedley. 

The  following  is  a  copy  of  the  decree  in  said  bill  of  divorce: 

Territory  of  Utah, 
Boxelder  County y  ss: 

Probate  Court,  special  term,  July  1,  1876.     Hon.  Samuel  Smith,  Judge. 

Francis  J.  Smedley  1 

r.  J-  Petition  for  a  divorce. 

Mary  E.  Smedley.  J 

Petition  filed  July  1,  1876. 

Summons  issued  July  1,  1876. 

Order  for  publication  July  1,  1876. 

Affidavit  of  publication  July  1,  1876. 

Default  entered  August  10,  1876. 

This  cause  coming  on  to  be  heard  this  10th  day  of  August,  A.  D.  1876,  upon  the 
complaint  herein  taken  as  confessed  by  the  defendant,  whose  default  for  not  answer- 
ing has  been  duly  entered  and  upon  the  proofs  herein  taken,  from  which  it  appears 
that  all  the  material  allegations  of  the  complaint  are  sustained  and  that  the  matters 
so  alleged  and  proved  are  sufficient  to  entitle  the  plaintiff  to  the  relief  prayed  for  in 
his  complaint.  On  motion  of  counsel  for  the  plaintiff  it  is  ordered,  adjudged,  and 
decreed,  and  this  court  by  virtue  of  the  power  and  authority  therein  vested,  and  in 
pursuance  of  the  statute  in  such  cases  made  and  provided,  does  order,  adjudge,  and 
decree  that  the  marriage  between  the  said  plaintiff,  Francis  J.  Smedley,  and  the  said 
defendant,  Mary  £.  Smedley,  be  dissolved,  and  the  same  is  hereby  dissolved  accord- 
ingly, and  the  said  parties  are  and  each  of  them  is  free  and  absolutely  released  from 
the  bonds  of  matrimony  and  all  the  obligations  thereof. 

Samuel  Smfth,  Probate  Judge, 

Paid  in  full. 

(Recorded  in  Record  "C"  of  probate,  p.  7.) 

As  to  the  first  specification  of  error.  This  is  not  the  forum  in  which 
to  try  questions  of  fraud  in  matters  of  divorce.  If  this  divorce 
was  procured  through  fraud,  the  court  which  granted  the  decree  of 
divorce  is  the  proper  court  in  which  to  raise  such  question.  If  the 
decree  is  valid,  on  its  face,  it  is  not  for  this  Department  to  dispute  its 
validity. 

The  third  specification  of  error  is  without  merit,  for  it  is  immaterial, 
so  far  as  the  present  issue  is  concerned,  whether  claimant  acquiesced 
or  not  in  the  decree. 

If  the  claimant  by  specification  No.  4  intends  by  ^'due  notice"  to 
mean  actual  personal  notice,  then  this  specification  is  without  merit. 
Service  bj'^  publication,  if  given  strictly  in  accordance  with  the  statute, 
is  sufficient. 
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The  Territory  of  UJtab\wfts:  created  b}"  act  of  Congress  approvAsU 
September  9,  ISSO^.Ufa.d. section  9  of  its  organic  act  provided: 

That  th^  judicial  j5ower  of  said  Territory  shall  be  vested  in  a  supreme  court,  dis- 
triat  V(5«rts;  probate  courts,  and  in  justices  of  the  peace.  *  «  *  The  jurisdiction 
Tof  the«8everal  courts  herein  provided  for,  both  appellate  and  original,  and  that  of  the 
probate  courts  and  of  justices  of  the  peace,  shall  be  as  limited  by  law. 

No  special  jurisdiction  was  conferred  upon  the  probate  coui-ts,  and 
no  mention  is  made  in  the  organic  act  as  to  any  tribunal  having  juris- 
diction over  divorce  matters. 

In  an  act  of  the  Territorial  legislature  approved  March  6,  1852,  the 
following  is  found: 

Section  1.  Be  it  enacted  by  the  governor  and  legidative  assembly  of  the  Territory  oj 
Utahf  That  the  court  of  probate  in  the  county  where  the  plaintiff  resides  shall  have 
jurisdiction  in  all  cases  of  divorce  and  alimony,  and  of  guardianship  and  distribution 
of  property  connected  therewith. 

Sec.  2.  The  petition  for  a  bill  of  divorce  must  be  made  in  w^riting,  upon  oath  or 
affirmation,  and  must  state  clearly  and  specifically  the  causes  on  account  of  which 
the  plaintiff  seeks  relief.  If  the  court  is  satisfied  that  the  person  so  applying  is  a 
resident  of  the  Territory,  or  wishes  to  become  one,  and  that  the  application  is  made 
in  sincerity  and  of  her  own  free  will  and  choice  and  for  the  purposes  set  forth  in  the 
petition,  then  the  court  may  decree  a  divorce  from  the  lx»nds  of  matrimony  af^ainst 
the  husband  for  any  of  the  following  causes,  to  wit: 

Impotency  of  the  defendant  at  the  time  of  marriage;  adultery  committed  by 
defendant  subsequent  to  marriage;  wilful  desertion  of  his  wife  by  the  defendant,  or 
absenting  himself  without  a  reasonable  cause  for  more  than  one  year;  habitual  drunk- 
enness of  defendant  subsequent  to  marriage;  conviction  of  defendant  for  felony  sub- 
sequent to  marriage;  inhuman  treatment  so  as  to  endanger  the  life  of  the  defendant's 
wife;  when  it  shall  be  made  to  appear  to  the  satisfaction  and  conviction  of  the  court 
that  the  parties  can  not  live  in  i)eace  and  union  together  and  that  their  welfare 
requires  a  separation. 

Sec.  3.  The  husband  may  in  all  cases  obtain  a  divorce  from  his  wife  for  the  like 
causes  and  in  the  same  manner  as  the  wife  obtains  a  divorce  from  her  husband. 

Under  the  above  statute  the  probate  courts  of  the  Territory  of  Utah 
assumed  jurisdiction  in  divorce  cases,  and  decrees  in  such  cases  were 
constantly  being  rendered  up  to  the  year  1873.  In  said  last-mentioned 
year  Alice  Cast  procured  a  divorce  from  her  husband,  Eric,  in  the 
district  court  of  the  third  judicial  district  of  the  Territory  of  Utah, 
and  said  Eric  appealed  to  the  supreme  court  of  the  Territory  upon  the 
ground  that  the  district  court  had  no  jurisdiction  in  divorce  cases,  the 
legislature  of  the  Territory  having  vested  jurisdiction  in  the  probate 
court,  and  thus  inferentially  depriving  the  district  court  of  the  juris- 
diction which  it  might  naturally  have  had  save  for  the  statute.  This 
case  was  exhaustively  discussed  in  Cast  v.  Cast  (1  Utah,  112).  This 
opinion  was  delivered  in  the  October  term  of  1873,  and  decided:  That 
the  act  conferring  jurisdiction  in  divorce  proceedings  upon  the  probate 
courts  did  not,  necessarily,  deprive  the  district  courts  of  such  juris- 
diction, notwithstanding  the  fact  that  no  expressed  jurisdiction  was 
conferred  on  the  district  courts.     The  argument  was  exhaustive  in  the 
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premises  and  was  as  far  as  the  supreme  court  needed  to  have  gone, 
but  it  went  further.  It  held  that  the  act  of  the  legislature,  already 
quoted,  so  far  as  it  conferred  jurisdiction  in  divorce  matters  upon  the 
probate  court,  was  void  for  the  reason  that  the  Territorial  legislature 
had  no  power,  under  the  organic  act,  to  confer  such  jurisdiction.  It 
held  that  probate  courts  are  inferior  tribunals,  and  their  jurisdiction 
can  not  be  inferred,  but  must  be  given  by  positive  law. 

While  the  holding  of  the  supreme  court,  so  far  as  the  jurisdiction  of 
probate  courts  is  concerned,  was  doubtless  dictum — for  no  such  issue 
was  before  the  court  at  the  time — 3'et  were  this  final  the  Department 
would  be  inclined  to  accept  such  dictum  as  the  law  of  the  matter. 

It  appears,  however,  that  Congress,  in  an  act  approved  June  23, 1874, 
entitled  "An  act  in  relation  to  courts  and  judicial  offices  in  the  Terri- 
tory of  Utah,"  and  in  section  3  of  said  act,  said:" 

The  district  courts  shall  have  exclusive  original  jurisdiction  in  all  suits  or  proceed- 
ings in  chancery,  and  in  all  actions  at  law  in  wiiich  the  sum  or  value  of  the  thing  in 
controversy  shall  be  three  hundred  dollars  or  upward.  «  «  *  Probate  courts,  in 
their  respective  counties,  shall  have  jurisdiction  in  the  settlement  of  the  estates  of 
decedents,  and  in  matters  of  guardianship  and  other  like  matters;  but  otherwi-^e  they 
ahall  have  no  civil,  chancery,  or  criminal  jurisdiction  whatever;  they  shall  have 
jurisdiction  of  suits  of  divorce  for  statutory  causes  concurrently  with  the  district 
courts;  but  any  defendant  in  a  suit  for  divorce  commencing  in  a  probate  court  shall 
be  entitled,  after  appearance  and  before  plea  or  ansi^t-er,  to  have  said  suit  removed  to 
the  district  court  having  jurisdiction,  when  said  suit  0hall  proceed  in  like  manner  as 
if  originally  commenced  in  said  district  court.  *  *  «  And  from  the  judgments  of 
the  probate  courts  an  appeal  shall  lie  to  the  district  court  of  the  district  embracing 
the  county  in  which  such  probate  court  is  held  in  such  cases  and  in  such  manner 
as  the  supreme  court  of  said  Territory  may,  by  general  rules,  frame  for  that  purpose, 
specify,  and  designate,  and  such  appeal  shall  vacate  the  judgment  appealed  from, 
and  the  case  shall  be  tried  de  novo  in  the  appellate  court. 

The  intent  of  this  act  of  Congress,  approved  June  23,  1874,  is  so 
clearly  apparent  as  not  to  require  any  extended  discussion.  It  gave 
to  the  probate  courts  of  the  Territory  of  Utah,  after  said  last-men- 
tioned date,  jurisdiction  over  divorce  matters,  concurrently  with  the 
district  courts.  It  provided  for  a  removal  of  the  cause  from  the  pro- 
bate to  the  district  court,  under  certain  circumstances,  and  it  also 
provided  for  an  appeal  from  the  decree  of  a  probate  court  to  the 
district  court,  under  certain  rules  to  be  made  by  the  supreme  court  of 
the  Territory,  in  which  event  the  case  could  be  tried  de  novo  by  the 
district  court. 

When  this  act  of  Congress  was  approved  the  act  of  the  Territory 
of  Utah,  of  March  6,  1852,  was  in  force,  and  it  was  adopted  avS  a  part 
of  the  compiled  laws  of  the  Territoiy  of  Utah  under  an  act  of  the 
Territorial  legislature  approved  February  18,  1876. 

So  far,  then,  as  the  fifth  assignment  of  error  is  concerned  it  must 
be  held  that  the  probate  court  of  Boxelder  County,  Territory  of  Utah, 
had  jurisdiction  over  the  divorce  matter  at  issue  when  it  rendered  its 
decree  of  August  10,  1876. 
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One  of  the  statutory  grounds  for  a  divorce  is  as  follows: 

When  it  shall  be  made  to  appear  to  the  satisfaction  and  conviction  of  the  court 
that  the  parties  can  not  live  in  peace  and  union  together,  and  that  their  welfare 
requires  a  separation. 

A  reference  to  the  petition  at  issue  shows  that  the  petitioner  pleaded 
the  statute  verbatim,  and  that  thereupon  the  court  took  jurisdiction 
and  made  its  regular  orders  therein.  The  last-known  place  of  resi 
dence  of  the  defendant  having  been  made  apparent  bj^  the  affidavit  of 
the  petitioner,  and  it  also  appearing  that  she  was  a  nonresident  of  the 
Territory  of  Utah,  the  court  ordered  service  to  be  made  upon  her  by 
publication,  a  copj"  of  the  newspaper  containing  the  publication  to  be 
forwarded  to  the  defendant  at  her  last-known  place  of  residence.  All 
of  the  orders  of  the  court  were  implicitly  and  technically  fulfilled, 
and  the  decree  of  divorce  is,  upon  its  face,  good  and  valid. 

Under  the  act  of  August  7,  1882,  the  Department  holds  that  the 
claimant  herein  is  not  the  widow  of  the  soldier  through  whom  she 
claims  pension,  for  the  reason  that  he  was  divorced  from  her  by  a  valid 
and  regular  decree  August  10,  1876. 

Action  affirmed. 


di81.0 y alt y— evidence-section  4716. 
James  H.  Kelley. 

The  evidence  fails  to  rebut  the  presumption,  from  the  records  of  the  War  Departr 
ment,  of  this  soldier's  voluntary  aiding  and  abetting  the  rebellion. 

He  having  died  prior  to  the  passage  of  the  joint  resolution  of  July  1,  1902,  removing 
the  bar  of  section  4716  as  applied  to  the  act  of  June  27, 1S90,  said  joint  resolution 
has  no  effect  upon  his  claim  under  said  act,  and  does  not  remove  said  bar  exist- 
ing at  the  time  of  his  death  so  as  to  entitle  his  widow  to  accrued  pension  under 
said  claim. 

Assistant  Secretary  M,   W,  Miller  to  the  Cornmissionet*  of  Pensimvs^ 

Aiigiist  IS,  1903. 

This  appellant,  James  H.  Kelley  (now  deceased),  was  a  member 
of  Company  M,  Third  Arkansas  Cavalry,  from  January  28,  1864^ 
to  May  22,  1865,  and  on  October  23,  189i,  filed  a  claim,  No.  678294, 
for  pension  under  the  act  of  June  27, 1890,  which  was  rejected  in  Sep- 
tember, 1896,  on  the  ground  of  his  prior  voluntary  ser\'ice  in  the  Con- 
federate army,  shown  by  the  records  of  the  War  Department;  and  on 
October  16, 1901,  he  appealed,  contending  his  Confederate  service  was 
not  voluntary  but  conscripted. 

Appellant  died  May  11,  1902,  and  his  widow,  Nancy  Kelle}%  is  now 
pensioned,  certificate  numbered  553356,  under  said  act. 

The  records  of  the  War  Department  show  this  soldier  enlisted  June 
16,  1862,  in  the  Confederate  service  for  three  years  or  the  war;  was 
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absent  without  leave  from  Januar}^  4,  1863,  as  shown  on  six  months' 
muster  roll,  first  on  file,  of  February  28,  1863;  deserted  January  4, 
1863,  as  shown  on  the  roll  of  April  30,  1863;  joined  May  1, 1863,  from 
desertion  and  detailed  to  niter  works;  and  the  last  roll  on  file  Febru- 
ary 28,  1864,  shows  him  still  on  that  detail.  There  is  no  record  of 
conscription,  and  the  only  evidence  thereof  is  two  general  uncircum- 
stantial  affidavits,  weak  and  inconclusive  in  their  nature,  and  wholly 
insufficient  to  controvert  the  record,  which  tends  to  show  a  voluntary 
and  not  a  conscripted  service.  The  rejection  of  the  appealed  claim, 
therefore,  is  affirmed. 

In  your  report  herein  of  July  25,  1903,  you  call  attention  to  your 
instructions  of  April  27,  1903,  holding  that — 

The  joint  resolution  (of  July  1,  1902)  does  not,  for  purposes  of  accrued  pension 
under  the  act  of  March  2,  1895,  revive  the  pension  of  a  former  pensioner  or  make 
pending  any  claim  of  an  applicant  for  pension  who  died  prior  to  the  passage  of  the 
joint  resolution. 

This  question  appears  to  have  been  indirectly  passed  upon  in  the 
cases  of  John  Enfinger  and  Mary  W.  Craig  (13  P.  D.,  248,259),  dis- 
tinguishing the  case  of  Andrew  J.  Passons  (8  P.  D.,  416),  in  which  it 
was  held  that  the  act  of  August  1,  1892,  removing  in  certain  cases  (as 
said  joint  resolution  was  held  to  have  removed  in  other  cases)  the  bar 
of  section  4716  of  the  Revised  Statutes,  did  not  operate  to  revive,  for 
tile  purpose  of  giving  a  widow  accrued  pension,  a  claim  by  her  deceased 
husband  who  died  prior  to  that  act. 

Under  the  laws  existing  at  this  soldier's  death,  any  person  who  vol- 
untarily aided  or  abetted  the  rebellion  was  not  entitled  to  receive  pen- 
sion under  the  act  of  June  27,  1890;  and  this  soldier's  widow  can  have 
no  greater  right,  as  his  successor  under  his  claim,  than  he  had  there- 
under at  the  time  of  his  death.  The  legal  bar  to  receipt  of  pension  by 
j<uch  person  was  never,  during  this  soldier's  lifetime,  removed  by 
Congress,  nor  the  existence  of  the  fact  constituting  such  bar  disproven 
by  him  in  this  claim.  His  widow  succeeds  only  to  such  rights  as 
attached  to  his  pensionable  status  under  and  by  virtue  of  the  laws 
existing  at  the  time  of  his  death.  While  the  inhibition  of  section  4716 
of  the  Revised  Statutes  was  a  bar  to  payment  merely,  as  held  in  the 
cases  of  Enfinger  and  Craig,  supra,  the  right  to  receive  payment  of  pen- 
sion is  an  element  without  which  title  to  pension  is  incomplete.  (See 
Minors  of  John  Gillespie,  13  P.  D.,  280.)  If  the  soldier  did,  in  fact, 
voluntarily  aid  and  abet  the  rebellion,  he  had,  under  the  laws  existing 
at  the  time  of  his  death,  no  title  to  pension;  and  as  pension  is  a  per- 
sonal gratuity,  his  pensionable  status  ended  with  his  death.  There 
was,  therefore,  no  pensionable  status  of  this  soldier  existing  at  the 
passage  of  said  joint  resolution  which  could  be  in  any  wa\^  affected  by 
it.  The  status  of  his  widow  was  her  own,  that  of  successor  mereh% 
to  certain  rights  attaching,  upon  his  death,  to  his  status  as  fixed  and 
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determined  b}'  the  laws  existing  at  his  death.  Her  onl>'  right  as  such 
successor  is  to  complete  the  proof  in  his  pending  claim  under  those 
laws  and  receive  such  pension,  if  any,  as  those  laws  gave  him  under 
that  claim. 

The  joint  resolution,  therefore,  has  no  application  to  the  appealed 
<;laim,  and  there  is  no  right  to  read  judication  of  said  claim  under  said 
joint  resolution. 


restoratio  n— section  471 9— dropping  • 

Eliza  G.  Brown  (widow). 

• 

It  is  a  satisfactory  accounting,  within  the  meaning  of  section  4719  of  the  Revised 
Statutes,  of  a  pensioner's  failure,  for  three  years,  to  claim.his  pension,  when  it 
satisfactorily  appears  from  the  evidence  that  such  pension  had  not  legally  termi- 
nated in  some  of  the  ways  or  for  some  of  the  causes  specified,  or  by  necessary 
implication  included  in  the  pension  laws  as  terminating  pension. 

Ajssistant  Secretary  M,    W,  Miller  to  the  Omnrnias loner  of  Perufions^ 

Afigvst  13,  1903. 

This  appellant,  Eliza  G.  Brown,  now  pensioned,  certificate  number 
523423,  under  the  act  of  June  27,  1890,  as  widow  of  John  G.  Brown, 
formerly  of  Company  H,  One  hundred  and  seventy-fifth  New  York 
Infantry,  and  deceased  November  4, 1900,  on  December  14, 1901,  filed 
a  claim  for  restoration,  under  section  4719  of  the  Revised  Statutes, 
of  pension  allowed  him  originally  in  1866,  certifi(fate  number  74125, 
and  paid  to  September  4,  1885,  from  which  date  he  failed  to  draw 
same,  and  three  years  later,  accordingly,  his  name  was  dropped  from 
the  pension  rolls,  pursuant  to  the  provisions  of  said  section  4719. 

Said  claim  was  rejected  in  January,  1903,  on  the  general  ground, 
merel}',  that  "under  existing  law  she  (claimant)  is  not  entitled  to  any 
amount  covering  the  period  from  the  date  of  last  payment  to  soldier 
to  date  of  his  death;"  but  on  appeal  rejection  was  reversed  February 
16,  1903,  the  Department  holding  that  the  widow  of  a  soldier  whose 
name  was  stricken  from  the  rolls  under  section  4719  of  the  Revised 
Statutes  has  title  to  the  arrears  of  pension  thereunder  upon  proving 
-continuance  of  his  disability  and  satisfactorily  accounting  for  his  fail- 
ure to  draw  his  pension,  as  provided  in  said  section;  and  the  papers 
were  returned  for  readjudication,  under  said  section  4719,  as  to  these 
facts  upon  which  restoration  is  conditioned  (13  P.  D.,  188). 

In  April,  1903,  the  claim  was  again  rejected  on  the  ground  that 
''  the  pensioner  having  voluntarily  surrendered  and  declined  to  receive 
his  pension,  and  having  persisted  in  such  declination  until  his  death, 
fifteen  years  afterwards,  his  name  can  not  now  be  restored  to  the  rolls 
and  the  back  pension  paid  to  his  widow;"  and  on  May  1,  1903,  she 
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again  appealed,  contending  merely  that  the  latter  rejection  is  a  sub- 
^stantial  duplicate  of  the  first,  and  that  it  should  likewise  be  reversed. 
In  transmitting  the  papers  on  this  appeal  the  Commissioner  of  Pen- 
sions states  the  legal  ground  of  the  action  now  appealed  from  was  not 
fully  set  forth,  and  that  it  should  read,  rejection  is — 

*  *  *  on  the  ground  that  the  pensioner  having  voluntarily  surrendered  and 
declined  to  receive  his  pension,  and  having  persisted  in  such  declination  until  his 
death,  fifteen  years  afterwards,  his  name  can  not  now  be  restored  to  the  rolls  and  back 
pension  paid  to  his  widow,  for  the  reason  that  the  evidence  now  in  the  case,  includ- 
ing that  secured  on  special  examination,  is  not  accepted  as  "satisfactorily  account- 
ing for  the  failure  to  claim  such  pension,"  as  required  by  section  4719  of  the  Revised 
Statutes. 

The  principal  question  herein  is  one  of  law — the  legal  construction 
to  be  given  to  the  provision  of  said  section  4719  that  the  soldier,  the 
widow,  or  the  child  claiming  under  that  section  must  accompany  his 
or  her  application  thereunder  with  '*  evidence  satisfactorily  account- 
ing for  the  failure  to  claim  such  pension." 

The  Commissioner  of  Pensions  holds  that  this  provision  confers 
upon  him  a  discretionary  power  as  to  allowing  such  application,  and 
that  he  may  lawfully"  reject  it  for  the  reason  stated,  viz,  that  the  pen- 
sioner herein  had  failed  to  claim  his  pension  because  he  had  volun- 
tarily surrendered  it  and  did  not  want  it,  believing  he  was  not  entitled 
to  receive  both  it  and  his  salary  as  a  clerk  in  the  Government  employ, 
which  he  was  during  the  entire  period  involved  herein,  and  being 
nagged  and  twitted  by  his  coemployees  because  of  the  fact  he  had 
been  drawing  both  such  pension  and  such  salary. 

This  question  was  not  considered  or  passed  upon  in  the  decision  of 
February  16,  1903,  herein,  but  was  expressly  waived  in  that  decision, 
and  the  latter  was  confined  to  the  general  question  only  of  the  appel- 
lant's status  to  appl}'  under  said  section  4719. 

By  the  specific  terms  of  that  section  the  failure  of  the  pensioner  for 
three  years  to  draw  his  or  her  pension  is  made  "presumptive  evi- 
dence" of  a  certain  fact,  viz,  that  ''such  pension  has  legally  terminated 
by  reason  of  the  pensioner's  death,  remarriage,  recovery  from  the 
disability,  or  otherwise." 

Said  section  in  full  reads  as  follows: 

The  failure  of  any  pensioner  to  claim  his  pension  for  three  years  after  the  same 
shall  have  become  due  shall  be  deemed  presumptive  evidence  that  such  pension  has 
legally  terminated  by  reason  of  the  pensioner's  death,  remarriage,  recovery  from  the 
disability,  or  otherwise,  and  the  pensioner's  name  shall  be  stricken  from  the  list  of 
pensioners,  subject  to  the  right  of  restoration  to  the  same  on  a  new  application  by 
the  pensioner,  or,  if  the  pensioner  is  dead,  by  the  w^idow  or  minor  children  entitled 
to  receive  the  accrued  pension,  accompanied  by  evidence  satisfactorily  accounting 
for  the  failure  to  claim  such  pension,  and  by  medical  evidence  in  cases  of  invalids 
who  were  not  exempt  from  bieimial  examinations,  as  to  the  continuance  of  the 
disability. 
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The  plain  import  of  the  provision  that  there  must  be  evidence  '*  sat- 
isfactorily accounting^ "  for  the  failure  to  claim  the  pension  is  merely 
that  such  evidence  must  satisfactorily  rebut  such  presumption  that  the 
pension  had  legally  terminated  in  some  of  the  ways  specified.  The 
statute  does  not  say  that  the  claimant  must  give  a  satisfactory  expla- 
nation, but  only  that  he  must  satisfactorilj-  account  for  the  failure  to 
draw  such  pension;  and  the  statute  having  made  such  failure  the  basis 
of  a  legal  presumption  that  it  was  due  to  a  certain  fact,  viz,  the  legal 
termination  of  the  pension,  it  would  seem  to  have  been  the  clear  intent 
of  Q)ngress  that  pension  should  be  restored  upon  satisfactorj'  reimttal 
merely  of  said  presumption  by  showing  that  no  legal  cause  for  termi- 
nation of  pension  in  fact  existed. 

Congress  having  thiis  explicitly  confined  said  presumption  not  only 
to  one  certain  fact,  viz,  the  legal  termination  of  the  pension,  but  also 
to  one  certain  kind  or  class  of  causes  for  legal  termination  thereof,  all 
other  facts  which  might  be  presumed  from  the  failure  to  claim  pen- 
sion, and  all  other  kinds  or  classes  of  causes  which  might,  on  legal  or 
equitable  grounds,  be  held  to  terminate  pension,  are,  by  inference, 
excluded  and  may  not  be  considered  in  adjudicating  an  application 
under  said  section.  The  doctrine  expressio  unius  est  exclusio  alterius 
applies.     (Sutherland  on  Stat.  Constr.,  sec.  325,  et  seq.) 

As  to  what  causes  are  included  within  the  term  ''  or  otherwise,"  it  is 
a  wejl-settled  doctrine,  says  the  same  authority  (section  272),  that  in 
construing  statutes,  particularly  those  requiring  a  strict  construction, 
a  general  description  following  a  specific  enumeration  of  objects  or 
things  will  be  held  to  include  only  such  as  are  of  the  same  kind  as  those 
specifically  enumerated,  citing  many  illustrations  of  this  doctrine  and 
authorities  therefor. 

This  term  in  section  4719,  therefore,  must  be  limited  to  causes  of 
the  same  kind  as  those  enumerated  therein,  viz,  to  those  causes  only 
which  the  pension  law  specifically  or  by  necessary  implication  makes 
ground,  ipso  facto,  for  termination  of  pension,  such  as,  besides  those 
named,  adulterous  cohabitation,  reenlistment,  etc. ;  and  upon  it  satis- 
factorily appearing  that  no  such  cause  in  fact  existed  as  the  reason  for 
the  failure  to  claim  the  pension,  the  latter  should  be  restored,  wnthout 
regard  to  the  nature  of  such  reason  otherwise,  or  as  to  whether  it 
might,  under  the  rules  of  law  or  those  of  equity,  be  ground  for  ter- 
mination of  the  pension. 

Even  in  law  and  equity  mere  abandonment  or  mere  waiver  does  not 
affect  the  legal  title  in  the  thing  abandoned  or  waived,  but  such  title 
is  generally  lost  only  when  the  rights  of  third  parties  become  involved. 
(1  Am.  and  Eng.  Encyc.  of  Law,  p.  2,  n;  28  id.,  p.  531,  n;  Bigelow  on 
Estoppel,  p.  508.)  No  third  party's  rights  being  involved  in  a  pen- 
sioner's abandonment  or  waiver  of  his  pension,  such  abandonment  or 
waiver  would  not  be  legally  binding  upon  him  so  as  to  estop  or  debar 


Digitized  by 


Google 


DECISIONS   RELATING   TO   PENSIONS.  109 

him  from  retracting  it  and  resuming  his  pension  if  he  should  see  fit  to 
do  so. 

Nor  could  such  abandonment  or  waiver  by  a  pensioner  have  any 
more  binding  effect  upon  the  one  entitled  under  the  statute  to  claim 
such  pension  after  his  death  when  he  shall  have  died  without  himself 
reclaiming  it;  for  there  is  no  privity  between  such  deceased  pensioner 
and  such  one  entitled  to  claim,  after  the  pensioner's  death,  this  unpaid 
pension.  Each  derives,  directly  from  the  statute,  a  separate  and  dis- 
tinct right  as  to  such  pension;  and  for  this  reason  it  is  believed  it  was 
not  within  the  contemplation  of  Congress  in  enacting  said  section  4719 
that  a  pensioner  might  make  a  valid  and  binding  gift  to  the  Govern- 
ment of  his  pension  (which  the  Q)mmissioner  of  Pensions  contends 
he  can,  and  that  this  pensioner  did  do),  so  as  to  foreclose  the  right  of 
the  one  thus  entitled  under  said  section  after  the  pensioner's  death  to 
claim  such  pension. 

Whatever  the  pensioner  might  do  by  abandonment,  waiver,  or  gift 
of  his  pension  to  bind  himself,  his  action  can  not,  under  this  statute, 
bind  the  one  entitled  thereunder  also  to  claim  and  receive  the  pension 
which  he  failed  to  claim  or  receive,  there  being,  as  stated,  no  privity 
between  them.  Such  one  takes  as  himself  or  herself  a  direct  and 
immediate  beneficiary  under  the  law  and  not  as  the  pensioner's 
representative. 

No  argument  can  be  drawn  from  the  fact  that  the  pension  was  a  per- 
sonal gratuity  to  the  pensioner.  It  is  likewise  a  personal  gratuity, 
under  this  section  of  the  law,  to  the  one  entitled  after  the  pensioner's 
death  to  receive  it,  and  the  latter's  right  is  as  legal  in  all  respects  as 
the  former's,  and  is  wholly  independent  of  the  former's  right  of 
reclamation. 

If  it  be  held  tfhat  a  pensioner  may  by  gift  to  the  Government  of  his 
pension  thus  debar  the  one  entitled  to  his  accrued  pension  from  claim- 
ing under  this  statute  after  his  death,  it  makes  this  grant  to  the  latter 
ineffectual  and  defeats  it  wholly.  Such  a  result  is  to  be  avoided  if 
possible. 

Parts  of  a  statute  ''are  to  be  brought  into  harmony,  if  possible,  and 
so  construed  that  no  clause,  sentence,  or  word  shall  be  void,  super- 
fluous, or  insignificant"  (Sutherland  on  Stat.  Constr.,  sec.  240),  and 
the  United  States  Supreme  Court  has  held  (Walton  v.  Cotton,  19 
How.,  355)  that  Congress  in  its  pension  legislation  will  be  presumed 
to  have  acted  under  the  ordinary  influences  which  lead  to  an  equitable 
and  not  a  capricious  result,  and  where  the  language  used  may  be  so 
construed  as  to  carry  out  a  benign  policy,  within  the  reasonable  intent 
of  Congress,  it  should  be  done. 

A  strict  rather  than  a  liberal  construction  of  said  section  would 
appear,  on  general  principles  of  law,  to  be  proper,  as  it  is  a  statute  in 
partial  limitation  or  in  derogation  of  an  established  right  under  an 
existing  law.     It  is  true  a  pension  is  not  a  ''vested  right"  in  the  usual 
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sense  of  that  term,  and  (Congress  may  recall  or  destroy  the  right  at  its 
pleasure.  (Teller  i\  United  States,  107  U.  S.,  64.)  It  is  also  true 
that  Congress  has  hedged  its  allowance  and  receipt  with  many  condi- 
tions and  limitations,  and  that  it  is  a  statutory  grant,  to  be  construed 
strictly,  and  those  only  who  are  clearly  within  the  purview  of  the  grant 
held  to  be  entitled  to  receive  its  benefits.  See  Sutherland,  supra, 
sections  398,  399. 
In  Emma  J.  Hallett  (13  P.  D.,  31)  the  Department  stated: 

*  *  *  The  rule  announced  by  Mr.  Chief  Justice  Fuller  in  Wisconsin  Central 
Railroad  v.  United  States  (164  U.  S.,  190),  "That  statutes  granting  privileges  *  *  * 
are  to  be  strictly  construed  against  the  grantee"  is  in  point.  This  rule  applies  to  the 
construction  of  pension  laws  in  ascertaining  the  class  of  beneficiaries  intended  to  l>e 
included  in  the  language  of  the  law,  but  when  this  fact  is  clearly  ascertained,  or 
plainly  designated  in  the  law,  then  a  liberal  construction  follows  in  conferring  the 
benefit  of  the  law  upon  the  persons  designated.  See  Harvey  Bowles  (10  P.  D.,  133) ; 
John  S.  Williams  (ibid.,  169);  John  H.  Meeker  (ibid.,  182). 

The  Government  has  maintained  from  its  inception  a  liberal  pen- 
sion policy;  invalid  pensions  *  *  *  belong  to  (its)  subsisting 
militar}^  system  (7  Op.  Atty.  Gen.,  717).,  and  its  pension  legislation  is 
to  be  construed  so  as  to  effectuate  a  benign  policy  as  to  pensions 
(Walton  tu  Cotton,  supra). 

When  once  placed  on  the  pension  roll  the  pensioner  acquires  '"a 
legal  claim  to  a  semiannual  (now  quarterly)  payment  of  a  certain  .sum 
of  money"  (4  Op.  Atty.  Gen.,  366).  The  right  to  pension  then 
becomes  "  fixed  "  or  "  vested  "  under  the  pension  law  (Daily  v.  United 
States,  17  a.  CI.,  144;  Semple  v.  United  States,  24  Ct.  01.^422);  and 
the  pension  certificate  is  prima  facie  evidence  of  legal  title  to  pension 
(Alexander  v.  United  States, 4  Ct.  CI.,  218;  Donnelly  ^^  United  States. 
17  Ct.  CI.,  105;  also  minors  of  John  Gillespie,  13  P.  D.,  280;  Mary 
Nicholas,  as  widow  of  Francis  Wallace,  ibid.,  286).  The  act  of  Decem- 
ber 21, 1893,  has  declared  that  the  right  to  the  pension,  on  issuance  of 
a  certificate,  shall  be  so  far  a  vested  right  that  certain  notice  and 
hearing  must  be  first  given  before  payment  of  such  pension  may  be 
stopped.  And  the  Iowa  supreme  court  has  held  that  the  right  to 
pension  is  such  a  property  right,  so  long  as  the  statute  authorizing 
such  pension  remains  in  force,  as  will  entitle  a  former  wife  of  a 
deceased  pensioner  who,  as  his  widow,  would  be  entitled  to  pension,  to 
sue  to  set  aside  a  decree  of  divorce  fraudulently  obtained  by  him 
(Lawrence  v.  Nelson,  85  N.  W.  Rep.,  84). 

Said  section  4719,  therefore,  is  in  the  nature  of  a  statute  of  limita- 
tion upon  this  legal  right  to  pension,  existing  by  reason  of  and 
evidenced  by  the  certificate  thereof;  and  such  statutes  and  statutes  of 
forfeiture  or  in  derogation  of  established  rights  or  policies  or  settled 
courses  of  legislation  are,  as  a  rule,  construed  strictly  (Endlich  on 
Interpretation  of  Statutes,  sees.  127, 340;  Sutherland,  supra,  sec.  368). 

It  is  noted  that  the  law  contained  in  said  section  4710  does  not  raise 
any  presumption  as  to  the  legality  of  the  pensioner's  ^tle  under  and 
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as  evidenced  by  his  certificate,  wliich  is  prima  facie  evidence  of  all  the 
facts  necessary  to  the  allowance  of  pension  (see  Alexander  v.  United 
States,  supra);  but  it  raises  a  presumption  only  as  to  continuance  of 
such  title  at  and  from  the  date  of  last  payment.  The  presumption  of 
legality  as  to  original  title  to  pension  remains  unimpaired  and  unaf- 
fected, and  it  is  this  legal  title  which  Congress  has  evidently  recognized 
and  sought  to  conserve  by  giving  it  a  qualified  and  limited  vested 
nature,  so  as  to  secure  the  pension  thereunder  to  one  or  the  other  of 
the  specified  beneficiaries,  provided  only  that  there  has  or  had  not 
been  a  legal  termination  of  the  right  to  pension  in  some  of  the  ways 
specified  in  the  pension  laws. 

It  is  therefore  held  that  there  is  a  satisfactor}-  accounting,  within 
the  meaning  of  said  section,  of  the  failure  of  a  pensioner  for  three 
years  to  claim  his  pension  when  it  satisfactorily  appears  in  evidence 
that  his  right  to  pension  had  not  legally  terminated  in  some  of  said 
ways,  and  that  title  to  restoration  under  that  section  is  prima  facie 
established  (except  as  to  proof  of  continuance  of  disability)  upon  such 
rebuttal  of  the  presumption,  raised  under  said  section  by  such  failure 
to  claim  the  pension,  that  the  right  thereto  had  legally  terminated,  it 
being  then,  as  always,  however,  within  the  power  and  province  of  the 
Commissioner  of  Pensions  and  of  the  Department  to  investigate  as  to 
the  merits  of  the  original  title,  should  either  see  fit  to  do  so,  to  ascer- 
tain whether  pension  was  properly  allowable  originally,  for  the  certifi- 
cate of  pension  is,  as  stated,  only  prima  facie  evidence  of  title  and  of 
the  facts  necessary  to  the  allowance  of  the  pension. 

The  decision  of  the  Department  in  the  case  of  Mark  G.  Campbell 
(8  P.  D.,  203),  in  so  far  as  it  may  conflict  with  the  holding  in  this  case, 
is  hereby  overruled. 

The  rejection  of  this  claim  is  reversed,  and  you  will  readjudicate  it 
in  accordance  with  the  foregoing  views. 


RESTORATIOX-ACT  MARCH  8,  lOOl— BrV^ORCE. 

Ebialine  S.  Lamb,  formerly  Griswold  (widow). 

The  act  of  March  3,  1901,  does  not  relate  to  the  divorce  from  any  other  than  the 
husband  on  account  of  whom  a  widow's  pension  was  terminated. 

Claimant  having  been  legally  divorced,  on  her  own  application  and  without  fault  on 
her  part,  from  Artemus  Bennett,  on  account  of  her  marriage  to  whom  her  pen- 
sion was  terminated,  she  is  entitled  to  be  restored  to  the  pension  rolls,  under 
the  provision  of  said  act. 

Assistant  Secretary  M.  W,  Miller  to  tfie  Commissioner  of  Pensions^ 

Augvst  13,  1903. 

Emaline  S.  Lamb,  formerly  the  widow  of  Alonzo  Griswold,  late 
private  in  Company  K,  Fourteenth  Connecticut  Volunteer  Infantrj^ 
filed  a  claim  for  restoration  of  a  widow's  pension  under  the  act  of 
March  3,  1901,  on  April  15,  1901,  which  claim  was  rejected  February 
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12, 1902,  on  the  ground  that  claimant  was  not  divorced  from  her  third 
husband,  Warren,  upon  her  own  application  and  without  fault  on  her 
part. 

From  this  action  she  appealed  March  8,  1902,  contending  that  the 
act  of  March  3,  1901,  relates  only  to  the  husband  on  whose  account 
her  name  was  dropped  from  the  pension  rolls  and  not  to  any  subse- 
quent marriage. 

Claimant  filed  an  aflSdavit  October  14,  1901,  in  which  she  made  the 
following  allegations: 

That  her  pension  was  terminated  April  14, 1866,  through  her  marriage  to  Artemus 
Bennett,  being  continued  to  the  minor  child  of  soldier  until  said  child  reached  the 
age  of  16  years;  that  said  marriage  to  Bennett  was  terminated  in  September,  1867, 
by  divorce  on  her  application;  that  she  was  again  married,  July  8, 1869,  to  Myron  L. 
Warren,  from  whom  she  was  divorced  the  following  year;  that  on  the  29th  of  April, 
1871,  she  was  married  to  Lorenzo  R.  Lamb,  with  whom  she  lived  until  his  death, 
December  8,  1893;  that  since  the  death  of  said  Lorenzo  R.  Lamb  she  has  remained 
a  widow,  and  that  she  is  Aot  in  receipt  of  any  pension  from  the  United  States. 

A  certified  copy  of  the  decree  of  the  superior  court  of  Tolland 
County,  Conn.,  at  the  September,  1868,  term  thereof,  in  the  ease  of 
Emaline  S.  Bennett  v.  Artemus  Bennett,  was  filed  in  the  case.  It  is 
as  follows: 

Emeline  S.  Bennett,  of  Somers,  petitioner;  Artemus  Bennett,  of  Ellington,  respondent. 

Upon  the  petition  of  Emeline  S.  Bennett,  of  Somers,  showing  that  on  or  about  the 
14th  day  of  September,  A.  D.  1866,  she  was  lawfully  married  to  Artemus  Bennett, 
of  Ellington,  in  said  Tolland  County,  with  whom  the  petitioner  lived  in  the  perform- 
ance of  all  the  duties  of  the  marriage  covenant  on  her  part  to  be  performed  until  on 
or  about  the  22d  day  of  December,  1867,  when  the  said  respondent  willfully  deserteii 
the  petitioner,  and  has  continued  said  desertion,  with  total  neglect  of  all  the  duties 
of  the  marriage  covenant  on  his  part  to  be  performed,  from  thence  hitherto.  And, 
further,  showing  the  said  respondent  for  a  period  of  more  than  one  year  last  past 
has  been  and  now  is  habitually  intemperat-e. 

Praying  for  a  divorce  and  for  a  change  of  petitioner's  name  as,  by  petitions  on  file 
dated  the  10th  day  of  August,  A.  D.  1863,  more  fully  fippears,  tliis  petition  came  to 
the  present  term  of  this  court.  The  court  finds  that  said  petition  has  been  fully 
8er\'ed  on  the  respondent,  as  appears  by  the  officer's  return  thereon  indorsed.  And 
now  the  petitioner  appeared  to  prosecute  said  petition  and  the  respondent  appeared 
not.  Whereupon,  the  allegations  in  said  petition  having  been  proved  and  found  true, 
it  is  adjudged,  ordered,  and  decreed  by  this  court  that  the  said  Emeline  S.  Bennett 
be  and  she  is  hereby  divorced  from  the  said  Artemus  Bennett  and  be  discharged 
from  all  the  duties  and  covenants  to  him  by  reason  of  the  marriage  aforesaid.  And 
the  said  Emiline  S.  Bennett,  is  hereby  declared  to  be  single  and  unmarried. 

And  the  name  of  said  petitioner  is  hereby  ordered  and  decreed  to  be  changed  to 
that  of  Emeline  S.  Griswold,  by  which  name  she  shall  be  hereafter  known  and 
called. 

By  onler  of  the  court.  \ 

The  language  of  the  act  of  March  3, 1901,  is  plain  and  unmistakable 
wherein  it  refers  to  restoration  of  a  widow  to  the  pension  rolls  whose 
pension  was  terminated  by  her  remarriage.     It  is  as  follows: 

*  *  *  Whose  name  has  been  or  shall  hereafter  be  dropped  from  said  pension 
roll  by  reason  of  her  marriage  to  another  person  who  has  since  died  or  shall  here- 
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after  die,  or  from  whom  she  has  been  heretofore  or  shall  be  hereafter  divorced,  upon 
her  own  application  and  without  fault  on  her  part,  and  if  she  is  without  means  of 
support  other  than  her  daily  labor,  as  defined  by  the  acts  of  June  27,  1890,  and  May 
9, 1900,  shall  be  entitled  to  have  her  name  again  placed  on  the  pension  roll.    *    *    * 

It  is  contended  that  the  above  act  relates  solely  to  the  husband  on 
whose  account  the  widow's  name  was  dropped  from  the  pension  rolls, 
and  to  no  other  or  subsequent  husband,  and  with  this  contention  the 
Department  is  inclined  to  agree. 

The  language  of  the  act  above  referred  to  is  plain,  certain,  and 
unmistakable,  and  one  needs  no  rules  of  interpretation  to  determine 
its  meaning.  In  Sutherland  on  Statutoiy  Construction  (sec.  234)  the 
author  says: 

That  if  a  statute  is  plain,  certain,  and  unambiguous,  so  that  no  doubt  arises  from 
its  terms  as  to  its  scope  and  meaning,  a  bare  reading  suffices;  then  interpretation  is 
needless,  ♦  *  *  The  rules  of  construction  with  which  the  books  abound  apply 
only  where  the  words  used  are  of  doubtful  import.  Courts  are  not  at  liberty  to 
speculate  upon  the  intention  of  the  legislature  w^here  the  words  are  clear,  and  to 
construe  an  act  upon  their  own  notions  of  what  ought  to  have  been  enacted. 

The  act  plainly  and  distinctly  says  that  a  widow  whose  name  has 
been  dropped  from  the  pension  rolls  by  reason  of  her  marriage  to 
another  person,  from  whom  she  has  been  heretofore  or  shall  be  here- 
after divorced,  upon  her  own  application  and  \vithout  fault  on  her 
part,  shall  be  restored  to  the  pension  rolls  from  the  date  of  filing  her 
application. 

The  meaning  of  this  statute  is  clear,  and  its  provisions  are  suscep- 
tible of  but  one  interpretation;  and  the  Department  has  no  authority 
to  depart  from  the  plain  meaning  of  the  language  of  the  act,  which  is 
free  from  ambiguity. 

The  evidence  shows  that  claimant's  husband  died  in  the  service  in 
1864,  and  that  she  remained  a  widow  and  was  pensioned  until  Septem- 
ber 14r,  1866,  when  she  married  Artemus  Bennett;  that  she  obtained  a 
divorce  from  said  Bennett  in  September,  1868,  on  her  own  application 
and  without  fault  on  her  part.  The  divorce  was  granted  on  the  ground 
of  the  intemperate  habits  and  desertion  on  the  part  of  said  Bennett, 

Claimant  married  her  third  husband,  Myron  Warren,  in  1870,  and 
lived  with  him  but  a  short  time  when  said  Warren  obtained  a  divorce 
on  the  ground  of  adultery  committed  by  claimant.  It  was  because  of 
this  divorce  not  having  been  obtained  on  claimant's  application  and 
without  fault  on  her  part  that  the  Bureau  refused  to  restore  her  name 
to  the  pension. rolls. 

The  iasue  raised  by  the  appeal  is  whether  or  not  the  act  of  March 
3, 1901,  relates  to  the  manner  of  being  divorced  from  a  person,  other 
than  the  one  on  account  of  whom  her  pension  was  terminated.  From 
the  language  of  the  statute  it  was  clearly  the  intention  of  the  Congress 
to  restore  to  the  rolls  an}'  widow  who  had  been  dropped  by  reason  of 
her  remarriage  to  another  person,  if  she  was  divorced  from  that  per- 
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son  on  her  own  application  and  without  fault  on  her  part.  The  act 
clearly  means  that  a  widow  may  be  restored  to  the  rolls  if  she  procures 
a  divorce  from  the  person  on  account  of  whom  she  was  dropped,  on 
her  own  application,  and  without  fault  on  hjer  part.  It  is  not  believed 
that  a  subsequent  marriage  and  divorce,  when  claimant  had  ceased  to 
be  a  pensioner,  affects  her  pensionable  status,  under  the  act  above 
referred  to. 

Congress  evidently  did  not  contemplate  a  succession  of  marriages 
by  a  widow  pensioner. 

Claimant's  name  was  dropped  from  the  rolls  on  account  of  her  mar- 
riage to  Artemus  Bennett.  The  county  records  show  that  she  obtained 
a  divorce  from  said  Bennett  on  her  own  application  and  without  fault 
on  her  part,  which,  it  is  believed,  fulfills  all  the  requirements  of  the 
act  of  March  3,  1901.  Her  subsequent  marriage  to  and  divorce  from 
Myron  Warren  does  not,  in  the  opinion  of  the  Department,  affect  her 
pensionable  status,  for  she  was  not  a  pensioner  at  the  time  of  her 
marriage  to  Warren,  and  it  was  not  on  account  of  her  marriage  to 
him  that  her  name  was  dropped  from  the  rolls. 

So  far  as  shown  by  the  evidence  in  the  case,  claimant  has  been  liv- 
ing the  life  of  a  good  moral  woman  since  her  remarriage  to  Lorenzo  IL 
Lamb,  in  1871. 

The  Department  is  of  the  opinion  that  said  act  relates  only  to  the 
husband  on  account  of  her  marriage  to  whom  claimant's  name  was 
dropped  from  the  rolls,  and  not  to  any  other  or  subsequent  husband; 
and  she  having  been  divorced  from  said  Bennett  agreeably  to  the 
provisions  of  said  act,  she  is  entitled  to  restoration  to  the  pension 
rolls  from  the  date  of  filing  her  application. 

The  action  appealed  from  is  reversed,  and  the  papers  are  returned 
for  a  readjudication  of  the  claim  in  conformity  with  this  opinion. 


L.INE  OF  DUTY— ABSENCE  FROM  COMMANI>— SECTION  4709,  R-  S. 

Minor  of  Anthony  J.  Brechbiel. 

It  appearing  from  the  evidence  in  this  caae  that  at  the  time  this  soldier  lost  his  life 
by  drowning  he  was  absent  from  his  command  on  a  pass,  attending  a  picnic 
party  for  his  own  pleasure  and  amusement,  he  was  not  in  "line  of  duty''  within 
the  meaning  and  intent  of  those  words  as  used  in  the  pension  laws,  and  his  death 
under  such  circumstances  confers  no  title  to  pension  upon  his  minor  child  under 
the  provisions  of  section  4702,  Revised  Statutes,  and  the  decisions  of  this 
Department. 

Assistant  Secretary  M,  W.  Miller  to  the  Commissioner  of  Pension^Sy 

April  13,  1903, 

Annie  L.  Brick  filed  in  the  Pension  Bureau  on  June  15,  1899,  an 
application  for  pension  under  the  provisions  of  section  4702,  Revised 
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Statutes,  as  guardian  for  and  in  behalf  of  Annie  Brechbiel  as  minor 
child  of  Anthony  J.  Brechbiel,  late  a  sergeant  in  Company  E,  Battalion 
United  States  Engineers,  alleging  the  death  of  said  soldier  and  father 
of  said  minor  on  July  4, 1897,  by  accidental  drowning  while  in  service 
and  in  line  of  duty;  the  remarriage  of  the  widow  of  said  soldier  on 
May  7,  1899,  and  that  at  the  date  of  said  remarriage  said  minor  was 
under  the  age  of  16  years. 

This  application  for  minor's  pension  was  rejected  April  27,  1900, 
upon  the  ground  that  the  death  of  the  soldier  was  not  in  line  of  mili- 
tary duty,  he  being  absent  from  his  command  by  permission  for  his 
own  pleasure  and  amusement  at  the  time  he  was  drowned. 

From  this  action  the  present  appeal  was  taken  on  February  27, 
1902. 

The  evidence  shows  that  the  soldier  was  married  to  the  mother  of 
said  minor  on  September  19,  1892,  and  that  he  lived  with  her  as  his 
wife  until  his  death,  and  that  said  minor  was  born  of  said  marriage  on 
August  27,  1894.  It  also  appears  from  the  papers  that  the  widow  of 
the  soldier  and  mother  of  the  minor  was  pensioned  under  the  provisions 
of  section  4702,  Revised  Statutes,  in  her  own  right  until  her  remar- 
riage, and  that  she  was  afterwards  duly  and  regularly  appointed  as 
guardian  of  the  minor  on  June  6,  1899,  and  filed  the  present  claim  for 
the  continuance  of  the  pension  to  the  minor  as  above  set  forth. 

The  official  military  records  of  the  War  Department  show  that  the 
deceased  soldier  served  in  the  above-named  organization  from  Decem- 
ber 24, 1883,  until  his  death,  on  July  4, 1897,  and  that  during  the  whole 
of  said  period  his  company  was  stationed  at  West  Point,  N.  Y.,  as  part 
of  the  garrison  of  that  military  post. 

The  circumstances  under  which  the  soldier  met  his  death  by  drown- 
ing fully  appear  from  a  report  made  by  the  commander  of  his  company 
to  the  War  Department  of  the  accident,  as  follows: 

Under  date  of  August  6,  1897,  Capt.  James  L.  Lusk,  Corps  of  Engineers,  com- 
manding Company  E,  reported  as  follows:  "On  the  afternoon  of  July  4,  1897,  there 
was  a  small  picnic  party  at  Long  Pond,  which  is  situated  about  5  miles  from  West 
Point.  The  following  enlisted  men  were  among  those  present:  Company  E,  Bat- 
talion of  Engineers,  Sergt.  Anthony  Brechbiel  (and  others);  a  number  of  women 
and  children  also  belonged  to  the  party.  It  appears  that  Corporal  Meisle,  Mrs. 
Michel  and  infant  daughter,  and  Mrs.  Holtz  went  out  in  a  small  skiff.  When  a 
short  distance  from  shore  the  boat  capsized,  throwing  the  occupants  into  the  water. 
None  of  them  except  Corporal  Meisle  could  swim,  and  Sergeant  Brechbiel,  who  at 
the  time  of  the  capsizing  was  on  shore,  rushed  into  the  pond  to  assist  in  saving  the 
four  people  struggling  in  the  water.  While  in  the  act  of  bringing  the  child  to  shore 
he  was  grasped  by  Mrs.  Michel,  who  was  a  very  heavy  woman,  and  the  three.  Ser- 
geant Brechbiel,  Mrs.  Michel,  and  the  child,  were  drowned.  Mrs.  Holtz  in  the 
meantime  had  been  saved  by  the  exertions  of  Corporal  Meisle  and  Musician  Renand. 
Sergeant  Brechbiel  was  absent  with  permission  on  July  4,  1897,  and  it  is  believed 
that  Sergeant  Brechbiel's  death  occurred  in  the  line  of  duty." 
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The  muster  roll  of  the  soldier's  company  for  July  and  August,  1897, 
shows  him — 

Died  by  drowning  at  Long  Pond,  Orange  County,  N.  Y.,  July  4,  1897,  while 
attempting  to  save  the  lives  of  others. 

It  appears  from  the  papers  that  subsequent  to  the  taking  of  the 
present  appeal,  and  while  the  claim  was  awaiting  consideration  by  this 
Department  thereunder,  it  was^gain  considered  in  the  Pension  Bureau, 
and  on  April  10,  1902,  the  Commissioner  of  Pensions  transmitted  the 
papers  to  the  Adjutant-General  of  the  Army,  with  the  request  that, 
in  view  of  the  fact  that  the  soldier  was  drowned  at  a  time  when  on 
leave  of  absence,  and  presumably  while  performing  no  military  duty, 
an  official  determination  by  the  War  Department  be  made  of  the 
question  as  to  whether  the  soldier's  death,  under  the  circumstances 
shown  in  this  case,  occurred  in  line  of  duty. 

On  April  15, 1902,  the  Adjutant- General  referred  the  case,  with  the 
a(».companying  papers,  to  the  Judge- Advocate-General  of  the  Army  for 
his  opinion  upon  the  question  of  line  of  duty,  who,  on  April  19, 1902, 
rendered  the  following  opinion: 

Respectfully  returned  to  the  Adjutant-General. 

The  facts  of  this  case  are  stated  as  follows:  "On  the  afternoon  of  July  4,  1897, 
there  was  a  small  picnic  party  at  Long  Pond,  which  is  situated  about  5  miles  from 
West  Point.  The  following  enlisted  men  were  among  those  present:  Company  E, 
Battalion  of  Engineers,  Sergt.  Anthony  Brechbiel  (and  others).  A  number  of 
women  and  children  also  belonged  to  the  party.  It  a])pears  that  Corporal  Meisle, 
Mrs.  Michel  and  infant  daughter,  and  Mrs.  Holtz  went  out  in  a  small  skiff.  When 
a  short  distance  from  shore  the  l)oat  capsized,  throwing  the  occupants  into  the 
water.  None  of  them  except  Corporal  Meisle  could  swim,  and  Sergeant  Brechbiel, 
who  at  the  time  of  the  capsizing  was  on  shore,  rushed  into  the  pond  to  assist  in  saving 
the  four  people  struggling  in  the  water.  While  in  the  act  of  bringing  the  child  to 
shore  he  was  grasped  by  Mrs.  Michel,  who  was  a  very  heavy  woman,  and  the  three, 
Sergeant  Brechbiel,  Mrs.  Michel,  and  the  child,  were  drowned.  Mrs.  Holtz,  in  the 
meantime,  had  been  saved  by  the  exertions  of  Corporal  Meisle  and  Musician  Kenand. 
Sergeant  Brechbiel  was  absent  with  permission  on  July  4,  1897." 

The  opinion  of  this  office  is  desired  as  to  whether  this  soldier's  death  occurred  in 
line  of  duty. 

In  one  sense  every  injury  received  by  a  soldier,  except  one  received  while  he  is 
doing  what  no  soldier  may  lawfully  do,  is  incurred  in  line  of  duty;  but  the  true  test 
in  cases  of  this  character  is  whether  the  injurj"^  complained  of  was  due  to  the  per- 
formance of  military  duty. 

There  is  a  duty  which  flows  from  our  membership  in  society,  and  there  is  another 
duty  which  arises  from  the  vocation  we  follow.  If  a  soldier  loses  his  life  in  the  per- 
formance of  the  obligations  arising  from  his  profession,  he  is  said  to  have  died  in  line 
of  duty,  i.  e.,  in  line  of  his  military  duty;  but  not  so  if  he  dies  in  the  i)erformance 
of  acts  arising  from  his  duty  as  a  memlwr  of  society.  Two  cases  involving  the  same 
set  of  circumstances  may  call  for  different  dcicisions,  depending  upon  the  vocations 
of  the  individuals.  For  illustration:  A  meml)er  of  the  Life-Saving  Service  dying 
undtr  the  circumstances  of  the  case  in  question  would,  doubtless,  be  said  to  have 
dit^d  in  line  of  duty;  but  a  luomber  of  the  Life-Saving  Service  losing  his  life  in  an 
effort  to  rescue  a  man  in  battle  could  not  l)e  said  to  have  died  in  the  line  of  his  duty 
as  a  member  of  tlie  Life-Savini;  Service;  while  a  soldier  losing  his  life  under  the  lat- 

-  circumstances  would  qaeet  deatli  in  the  line  of  his  dutv  as  a  soldier. 
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Sergeant  Brechbiers  effort  to  save  the  life  of  others  was  highly  creditable  and 
showed  a  deep  appreciation  of  that  civic  duty  which  rests  upon  us  all  as  members  of 
society;  but  his  death  was  not  due  to  the  performance  of  any  obligations  resting 
upon  him  by  virtue  of  his  profession  as  a  soldier. 

I  am  therefore  of  the  opinion  that  the  question  asked  should  be  answered  in  the 
negative. 

On  April  30,  1902,  the  foregoing  opinion  of  the  Judge- Advocate- 
General  was  submitted  by  the  Adjutant-General  to  the  Assistant  Sec- 
retary of  War,  by  whom  it  was  approved,  and  on  May  3,  1902, 
transmitted  to  the  Commissioner  of  Pensions  with  the  following 
communication: 

I  have  the  honor  to  return  herewith  the  papers  in  the  case  of  Sergt.  Anthony 
Brechbiel,  and  to  invite  your  attention  to  the  opinion  of  the  Judge-Advocate-General- 
which  is  concurred  in  by  this  Department. 

I  need  not  assure  you  that  the  Department  regrets  that  the  heroic  action  of  Ser- 
geant Brechbiel  in  endeavoring  to  save  life  should,  xmder  the  necessary  construc- 
tion of  the  law,  be  held  not  in  the  line  of  duty,  as  the  Department  would  be 
only  too  pleased  to  have  every  possible  recognition  of  this  splendid  act  of  gallantry 
and  self-sacrifice  made  by  the  Pension  Department  or  any  other  department  of  the 
Government. 

In  view  of  the  opinion  of  the  Judge- Advocate-General  and  the  hold- 
ing of  the  War  Department  approving  the  same  and  concurring  therein, 
the  Pension  Bureau  on  May  8,  1902,  adhered  to  the  rejection  of  this 
claim  of  the  minor  upon  the  same  grounds. 

The  foregoing  opinion  of  the  Judge- Advocate-General  of  the  Army 
in  this  case  is  exactly  in  accord  with  the  decisions  of  this  Department 
on  the  question  of  line  of  duty,  which  have  been  consistent  and  unvary- 
ing almost  from  the  time  of  the  foundation  of  the  Department  in  hold- 
ing that  a  soldier  is  not  in  line  of  duty  within  the  meaning  of  the  pen- 
sion laws  when  he  is  absent  from  his  command  on  leave,  or  on  a  pass 
in  pursuit  of  pleasure,  or  to  attend  to  private  business,  and  a  disability 
contracted,  or  accidental  injury  incurred  while  so  absent  beyond  the 
lines  of  his  command  is  not  pensionable;  and  death  occurring  under 
such  circumstances  confers  no  pensionable  title  upon  his  widow  or  his 
minor  children  under  the  provisions  of  the  pension  laws.  Roslinda 
McCabc  (Harlan,  Secretary),  5  L.  B.  P.,  273;  Kobert  Newman  (Schurz, 
Secretary),  6  P.  D.  (o.  s.),  228;  Benjamin  F.  Worrell  (Schurz,  Secre- 
tary), ibid,  309;  Benjamin  W.  Seaman  (Kirkwood,  Secretary),  9  P.  D. 
(o.  s.),  8;  Elizabeth  Brogunier  (Teller,  Secretary),  ibid,  250. 

In  the  case  last  cited  the  facts  were  almost  identical  with  those  in 
the  case  at  present  under  consideration.  The  soldier  was  accidentally 
drowned  in  the  Potomac  River  while  returning  from  a  supper  party 
outside  of  the  line  of  the  camp  of  his  command,  which  he  had  attended 
by  permission  of  his  commanding  officer.  It  was  held  by  the  Depart- 
ment that  his  widow  was  not  entitled  to  pension,  for  the  reason  that 
he  was  not,  at  the  time  of  the  accident  which  caused  his  death,  engaged 
in  any  military  duty,  but  was  absent  from  his  command  for  a  purpose 
not  in  any  manner  connected  with  his  dut}'  as  a  soldier. 
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John  Pruitt  (Teller,  Secretary),  9  P.  D.  (o.  s.),  295;  William  H. 
Curamings  (Hawkins,  Asst.  Sec),  1  P.  D.,351;  John  Yant  (Hawkins, 
Asst.  Sec),  ibid,  118;  Sarah  Croft  (Hawkins,  Asst.  Sec),  ibid,  279; 
Susan  Stevenson  (Bussey,  Asst.  Sec),  3  P.  D.,  171;  Anna  S.  Kranse 
(Busse3%  Asst.  Sec),  ibid,  243;  Catherine  Ott  (Bussey,  Asst.  Sec),  4 
P.  D.,  47;  James  E.  Harrison  (Reynolds,  Asst.  Sec),  7  P.  D.,  97; 
Willard  Spinney  (Reynolds,  Asst.  Sec),  ibid,  335.  In  this  case  the 
Department  held: 

The  phrase  'Mine  of  duty''  in  the  pension  laws  is  held  and  has  always  been  held 
to  refer  exclusively  to  military  duty  and  not  civic  duty,  or  to  the  moral  obligations 
which  rest  upon  all  men  alike  without  regard  to  their  profession,  calling,  or  official 
status. 

Daniel  V.  Mil v  in  (Reynolds,  Asst.  Sec),  8  P.  D.,  89;  George  E. 
Wykoff  (Davis,  Asst.  Sec),  9  P.  D.,  52;  Henry  A.  Helmer  (Davis, 
Asst.  Sec),  ibid,  130.     In  this  case  the  Department  said: 

It  is  perfectly  legitimate  and  proper  for  a  soldier  to  do  many  things  while  in  the 
service  that  are  not  within  the  line  of  his  military  duty  in  the  sense  contemplated  by 
the  law  relating  to  pensions. 

James  E.  Harrison  (Davis,  Asst.  Sec),  9  P.  D.,  433;  Mary  E.  Parker 
(Campbell,  Asst.  Sec),  11  P.  D.,  103;  James  D.  Silman  (Campbell, 
Asst.  Sec),  12  P.  D.,  431;  Robert  A.  Smith  (Campbell,  Asst.  Sec), 
ibid,  141. 

It  is  very  evident  from  the  foregoing  long  line  of  departmental 
decisions  construing  the  pension  laws  with  reference  to  line  of  dut3" 
that  however  commendable  and  heroic  the  conduct  of  the  deceased 
soldier  may  have  been  in  risking  and  losing  his  life  in  the  effort  to 
save  the  lives  of  others,  it  had  no  conceivable  relation  to  or  connection 
with  his  military  duty  under  the  circumstances  of  this  case,  and  could 
not  possibly  give  title  to  pension  to  his  minor  child  or  to  his  widow 
under  the  provisions  of  the  pension  laws. 

The  cases  of  Henry  Newman,  8  P.  D.,  532;  Lindey  Ruddick,  10 
P.  D.,  217,  and  the  minor  child  of  James  F.  Marsteller,  11  P.  D.,  55, 
are  cited  and  urged  by  the  appellant  in  support  of  her  contention  that 
the  soldier  was  in  line  of  duty  within  the  meaning  of  the  pension  laws 
at  the  time  of  his  death,  but  these  cases  are  widely  different  from  the 
one  at  present  under  consideration  and  were  decided  upon  an  entirely 
different  principle.  In  the  first  two  cases  the  injuries  for  which  the 
soldiers  were  pensioned  were  received  while  they  were  engaged  in 
camp  in  athletic  sports  and  were  shown  not  to  have  been  the  result  of 
any  wrongful  or  improper  conduct  on  their  part  or  of  violation  of  anj' 
rule  or  regulation  of  the  railitar}^  service.  Such  athletic  sports,  when 
properly  conducted,  have  always  been  encouraged  by  the  militarj' 
authorities  as  tending  to  the  health,  amusement,  and  contentment  of 
the  soldiers  when  in  camp  or  garrison,  and  for  this  reason  those 
engaged  therein  under  such  circumstances  have  been  held  to  be  in  the 
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line  of  military  duty.  In  the  Marsteller  case  the  father  of  the  minor 
was  an  oflSeer  of  the  Regular  Arm}'^  stationed  at  a  western  military 
post,  and  was  accidentally  killed  while  hunting  by  permission  of  his 
commanding  officer.  He  was  held  to  have  lost  his  life  in  line' of  duty, 
and  his  minor  child  to  be  pensionable  under  the  provisions  of  the  gen- 
eral law,  for  the  reason,  as  was  clearly  stated  in  the  decision  in  said 
case,  that  under  the  regulations  of  the  War  Department  the  officers 
and  soldiers  of  the  Regular  Army  stationed  at  military  posts  in  the 
States  and  Territories  of  the  Far  West  were  not  only  permitted  but 
encouraged  and  urged  to  engage  in  hunting,  and  while  so  engaged 
were  held  b}'^  the  military  authorities  to  be  on  a  sort  of,  or  quasi,  special 
service,  and  were  considered  and  held  by  the  War  Department  to  be 
in  line  of  military  duty.  The  reason  for  this  holding  was  stated  to  be 
that  hunting  under  such  circumstances  not  only  aided  in  promoting 
the  health  and  contentment  of  the  garrison  of  the  post,  but  afforded  a 
means  by  which  the  food  supply  of  the  garrison  could  be,  and  was, 
both  augmented  and  varied.  It  is  easily  seen  that  there  is  no  parallel 
whatever  between  these  last-cited  cases  and  the  present  claim,  and  that 
they  were  decided  upon  grounds  and  for  reasons  which  are  not  pre- 
sented by  the  facts  in  this  case  and  have  no  bearing  whatever. 

It  is  most  earnestly  urged  by  the  appellant  that  inasmuch  as  the 
mother  of  this  minor  was  granted  and  paid  a  pension  by  the  Pension 
Bureau  on  the  same  state  of  facts,  the  death  of  the  soldier  must  have 
been  accepted  as  having  occurred  in  line  of  duty,  and  that  this  ques- 
tion is  thus  res  adjudicata  in  this  case.  It  is  true  that  the  widow  of 
the  soldier  was  granted  a  pension  as  alleged,  and  it  is  most  unfortunate 
that  this  should  have  been  done.  It  is  equally  as  true,  however,  that 
the  allowance  of  a  pension  to  the  widow  in  this  case  was  a  gross  and 
palpable  error,  and  such  action  was  taken  in  defiance  of  the  law  and  of 
the  long  line  of  rulings  of  this  Department  herein  cited.  The  allow- 
ance of  the  widow's  claim  was  not,  however,  such  a  final  and  complete 
determination  of  the  questions  involved  as  would  amount  in  any  sense 
to  res  adjudicata,  or  which  would  preclude  the  Pension  Bureau  or  this 
Department  from  correcting  the  error  thereby  committed  at  any  time 
when  the  same  was  called  to  the  attention  of  the  Commissioner  of  Pen- 
sions or  of  this  Department.  It  is  true  that  in  certain  cases  where 
the  question  involved  was  simply  as  to  the  weight  of  evidence  or  of 
judgment  upon  a  certain  state  of  facts  the  Department  has  held  that 
the  allowance  of  the  claim  of  a  widow  under  the  general  law  would 
also  carry  with  it  the  allowance  of  the  claim  of  a  minor  child,  but  never 
has  it  been  held  or  claimed  that  where  the  allowance  to  the  widow  had 
been  the  result  of  fraud,  mistake  of  fact,  or,  as  in  this  case,  palpable 
error  of  law,  such  adjudication  would  establish  the  claim  of  a  minor 
child  upon  the  principle  of  res  adjudicata,  or  would  preclude  the  Pen- 
sion Bureau  or  this  Department  from  correcting  the  error  that  had 
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been  committed  upon  the  adjudication  of  the  minor's  claim.  On  the 
contrary,  the  provisions  of  the  pension  law  expressly  provide,  and 
make  it  the  duty  of  the  Commissioner  of  Pensions  whenever,  after  the 
allowance  of  a  claim,  it  is  discovered  that  error  such  as  was  committed 
in  the  allowance  of  pension  to  the  widow  of  this  soldier  lias  been  done, 
to  immediately  correct  the  same,  and  to  either  terminate  the  erroneous* 
pension  entirely  or  to  readjust  the  same  in  accordance  with  the  law  and 
the  true  facts  in  the  case.  If  this  were  not  the  case  it  would  be  impos- 
sible to  correct  any  error  in  the  allowance  of  a  pension,  however  gross 
and  palpable,  simply  for  the  reason  that  the  right  to  the  pension  hav- 
ing been  once  passed  upon  and  decided  by  the  Pension  Bureau  it  could 
not  afterwards  be  disturbed,  because  it  was  res  adjudicata.  This  posi- 
tion would  lead  to  such  wrongful  expenditure  of  public  funds,  and 
would  be  so  inconsistent  with  sound  reason  and  common  sense,  that  it 
does  not  merit  serious  consideration. 

It  is  but  a  poor  argument  to  urge  that  because  the  mother  of  this 
minor  was  illegally  and  wrongfully  allowed  and  paid  a  pension  as  the 
widow  of  the  soldier,  the  error  thus  committed  should  be  perpetuated 
by  another  illegal  allowance  of  pension  to  the  minor  child  of  the 
soldier. 

However  much  the  gallant  and  heroic  circumstances  under  which 
the  soldier  met  his  death  and  the  fact  that  his  widow  was  allowed  and 
paid  a  pension  may  appeal  to  the  s}^mpathies  on  behalf  of  his  minor 
child,  the  facts  and  the  law  in  this  case  are  too  plain  and  obvious  to 
admit  of  controversy  and  preclude  the  allowance  of  the  present  claim 
of  the  minor,  simply  for  the  reason  that  the  law  does  not  provide  & 
pension  for  her  unless  it  be  shown  that  the  death  of  her  father  occur 
red  in  line  of  duty,  and  it  is  shown  beyond  all  question  that  his  death 
did  not  occur  in  line  of  duty  within  the  meaning  and  intent  of  the 
provisions  of  the  pension  law. 

Therefore  the  rejection  of  this  claim  for  minor's  pension  upon  the 
ground  stated  is  hereby  affirmed. 


division  op  pension-act  march  3,  1890— practice. 
Bowman  v.  Bowman. 

Rule  10  of  Practice  before  the  Commissioner  of  Pensions,  allowing  ninety  daj'S  in 
which  to  furnish  evidence  called  for  by  the  Bureau,  is  not  applicable  to  cases  for 
division  of  pension  under  the  act  of  March  3,  1899.  See  Rules  of  Practice,  of 
May  21,  1902,  as  amended  by  Order  No.  69,  of  May  20,  1903,  pars.  14  and  15. 
Hyatt  r.  Hyatt  (14  P.  D.,  8). 

Claimant  delayed  for  over  thirty  days  to  furnish  the  evidence  called  for  by  the 
Bureau,  and  made  no  application  for  extension  of  time.  The  rejection  of  her 
claim  on  the  evidence  then  on  file,  which  failed  to  establish  her  necessitoas  cir- 
cumstances, within  the  meaning  of  said  act,  was  not  error. 

The  evidence  in  this  case  fails  to  show  that  claimant  is  in  necessitous  circumstance8» 
within  the  meaning  of  the  act  of  March  3,  1899. 
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A^sslstant  Secretary  M.  W,  Miller  to  the  CommlssUmeft'  of  PenmonSy 

August  17,  1903. 

Claimant,  Catharine  Bowman,  filed  her  declaration  April  7,  1902, 
for  one-half  the  pension  of  her  husband,  Isaac  O.  Bowman,  a  pensioner 
at  $12  per  month,  under  certificate  No.  219479,  wherein  she  alleged 
that  he  had  deserted  her  in  1887  and  was  an  inmate  of  a  national  mil- 
itary home. 

Her  claim  was  rejected  by  the  Bureau  May  27,  1903,  on  the  ground 
that  she  w^as  not  in  necessitous  circumstances  within  the  meaning  of 
the  act  of  March  3,  1899. 

From  this  Bureau  action  claimant,  by  her  attorney,  Ewing  Cockrell, 

appealed  to  the  Secretary  June  27,  1903,  contending  as  follows: 

« 

That  under  date  of  March  2, 1903,  the  Commissioner  called  for  evidence  as  follows: 
Claimant's  statement  as  to  property  owned  by  her;  affidavit  of  proper  oflScer  show- 
ing assessed  value  of  her  property,  etc. ;  copy  of  mortgage  on  property,  and  affidavit 
of  claimant  as  to  her  earnings.  Under  date  of  May  27, 1903,  the  claim  w  as  rejected. 
MeanwkUe  above  evidence  had  not  been  furnished  nor  had  claimant  been  able  to  furnish  it 
so  soon.  As  a  matter  of  fact  this  evidence  shows  that  claimant's  only  property  is  a 
farm  which  yields  so  little  income  and  is  so  heavily  incumbered  that  her  net  income 
is  practically  nothing  and  she  is  supported  by  her  son.  This  evidence  has  this  day 
been  sent  to  the  Commissioner  of  Pensions. 

Wherefore  claimant  prays  that  you  will  take  up  said  claim  and  consider  it  with 
said  evidence,  or  remand  same  to  the  Commissioner  for  consideration  with  such  evi- 
dence. It  is  manifestly  unjust  that  the  claim  should  be  adjudicated  within  less  than 
ninety  days  from  the  call  for  evidence,  without  such  evidence  having  been  received. 

Before  the  Bureau  it  was  contended  on  behalf  of  claimant  that  the 
Bureau  action  was  in  direct  conflict  with  Rule  10  of  Practice  before 
the  Commissioner  of  Pensions. 

Rule  10  of  Practice  before  the  Commissioner  of  Pensions,  allowing 
ninety  days  in  which  to  furnish  evidence  called  for  by  the  Bureau,  is 
not  applicable  to  cases  for  division  of  pension  under  the  act  of  March 
3, 1899.  See  Rules  of  Practice  of  May  21, 1902,  as  amended  by  Order 
69  of  May  20,  1903,  paragraphs  14  and  15,  a  copy  of  which  order  is 
hereto  appended.  See  also  departmental  decision  in  the  case  of  Hyatt 
V.  Hyatt  (UP.  D.,  8). 

As  contended  in  said  appeal,  the  records  in  this  case  show  that  the 
Bureau,  on  March  2,  1903,  called  for  additional  evidence,  specifically 
designating  the  character  of  the  evidence  required.  No  response  was 
made  to  said  Bureau  call  until  June  23, 1903,  three  months  and  twenty 
days  subsequent  to  the  call  therefor. 

The  Department  is  of  the  opinion  that  claimant,  having  delayed  for 
over  thirty  days  to  furnish  the  evidence  called  for  by  the  Bureau,  and 
having  made  no  application  for  extension  of  time  in  which  to  furnish 
the  evidence  called  for,  that  the  rejection  of  her  claim  on  the  evidence 
then  on  file,  and  which  failed  to  establish  her  necessitous  circumstances 
within  the  meaning  of  said  act,  was  not  error. 
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Justice  to  pensioner,  as  well  as  to  a  meritorious  claimant,  lequires 
that  there  be  no  unnecessary  delay  in  the  prosecution  and  adjudication 
of  claims  under  the  first  three  provisos  of  the  act  of  March  3,  1899. 
Randall  r.  Randall  (13  P.  D.,  411). 

The  practice  and  procedure  in  claims  for  division  of  pension  under 
the  act  of  March  3,  1899,  and  the  reasons  why  a  speedy  determination 
of  the  rights  of  the  claimant  and  pensioner  should  be  had  in  this  class 
of  claims,  and  the  care  observed  by  the  Bureau  and  this  Department 
in  guarding  the  rights  of  the  parties,  observing  the  rules  of  notice, 
and  allowing  them  their  * 'day  in  court,"  were  set  forth  at  some  length 
in  the  case  of  Hyatt  v.  Hyatt  (supra).     As  was  stated  in  said  decision: 

If  the  UDSuocessful  party  is  allowed  to  file  eupplemental  testimony,  motions  to 
reopen  a  claim,  appeals  from  the  Bureau  action  thereon,  and  motions  for  reconsider- 
ation of  departmental  decisions,  it  would  result  in  withholding  payment  of  one-half 
of  a  granted  pension  indefinitely,  and  probably  during  the  life  of  the  claimant  or 
pensioner. 

Under  present  practice  a  claimant  is  required  to  support  her  application  with  evi- 
dence sufficient  to  establish  a  prima  facie  case.  Pensioner  is  promptly  notified  of 
the  claim  made,  and  is  required  to  file  his  answer  and  defense  within  thirty  days. 
Claimant  is  required  tp  file  her  rebuttal  evidence  within  thirty  days,  whereupon  the 
case  is  adjudicated  by  the  Bureau,  and  both  parties  are,  under  rule  16  of  Depart- 
mental Practice,  notified  of  the  action  taken,  and  are  allowed  thirty  days  from  the 
receipt  of  said  notice  in  which,  to  appeal. 

In  contested  cases  under  said  act,  where  an  issue  of  fact  is  joined  between  the  claim 
ant  and  pensioner,  the  determination  by  the  Bureau  of  said  issue  should  be  final,  and 
conclusively  settle  the  question  discussed  and  prevent  the  parties  from  subsequent 
prosecution  of  a  claim  founded  on  the  same  facts.    To  such  cases  the  doctrine  of  res 
adjudicata  and  estoppel  should  apply. 

The  Bureau  practice,  involving  claims  under  the  act  of  March  3, 
1899,  was  materially  changed  by  the  departmental  decision  of  Assist- 
ant Secretary  F.  L.  Campbell  May  8, 1902,  in  the  case  Adams  v.  Adams 
(12  P.  D.,  370),  and  on  May  21,  1902,  the  Bureau  issued  an  order  reg- 
ulating the  Bureau  practice  in  conformity  with  said  departmental  deci- 
sion. Said  order,  with  some  slight  amendments,  is  now  embodied  in 
Order  69  of  May  20,  1903,  and  approved  by  this  Department.  This 
order  was  carefully  prepared,  and  as  it  embodies  the  present  Bureau 
practice  in  cases  arising  under  said  act,  a  copy  of  said  order  is  appended 
to  this  decision  to  be  forwarded,  together  with  a  copy  of  this  decision, 
to  each  of  the  parties  herein,  or  their  attorneys,  and  will  be  published 
as  an  appendix  to  this  decision. 

Considering  now  the  question  as  to  whether  the  evidence  filed  estab- 
lishes the  fact  that  claimant  was  in  necessitous  circumstances,  within 
the  meaning  of  said  act,  at  the  date  of  filing  her  said  declaration,  it 
appears  from  claimant's  testimony  that  she  is  58  years  of  age  and  is 
the  owner  of  a  farm  of  120  acres,  the  rental  cash  value  of  which  is  $120 
per  annum. 
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J.  H.  Bowman,  aged  31  years,  a  son  of  claimant  and  pensioner,  and 
one  of  her  witnesses,  testified  in  an  affidavit  March  31,  1902,  that — 

All  the  property  on  the  farm  is  assessed  to  my  mother,  but  she  owns  none  of  it 
except  household  furniture  and  one  cow.  She  is  practically  supported  by  me;  the 
actual  value  of  the  grain  rent  for  one-thinl,  for  the  last  year,  was  about  $75.  Her 
farm  is  mortgaged  for  $1,050.     Its  rental  value  is  about  $1  an  acre  cash,  annually. 

Another  of  her  witnesses  estimates  the  value  of  claimant's  farm  at 
from  $1,800  to  $2,000. 

Pensioner  is  64  years  of  age,  an  inmate  of  a  Soldiers'  Home,  and  is 
not  shown  to  be  in  possession  of  any  means  of  support  aside  from  his 
pension  of  $12  per  month. 

The  Bureau  held,  in  effect,  that  the  foregoing  testimony  did  not 
establish  claimant's  necessitous  circumstances,  and  in  this  conclusion 
the  Department  concurs. 

On  June  23,  1908,  claimant's  attorney  filed,  in  response  to  the 
Bureau  call  of  March  2,  1903,  for  additional  evidence,  an  affidavit 
showing  that  claimant's  property,  real  and  personal,  was  assessed  at 
$1,563  in  1902,  which  said  assessment  valuation  was  two-thirds  of  the 
real  value. 

Also  the  affidavit  of  claimant,  in  which  she  testified  that  her  120-acre 
farm  was  worth  about  $2,000,  upon  which  there  was  a  mortgage  of 
$1,050.     She  further  testified  as  follows: 

Farm  is  run  by  my  son,  who  owns  the  stock,  machinery,  etc.  He  supports  me, 
practically,  as  my  rent  from  the  farm  would  not  exceed  $1  an  acre,  cash,  or  $120  a 
year,  out  of  which  I  would  have  to  pay  interest,  $62.50,  also  taxes  and  repairs 
amounting  to  about  $60. 

Also  a  copy  of  a  deed  of  trust  on  her  farm,  executed  June  15,  1899, 
to  secure  the  payment  of  said  $1,050. 

The  foregoing  comprises  all  the  additional  evidence  filed  by  claim* 
ant,  and  this  testimony  appears  to  have  been  passed  upon  by  the  adju- 
dicating officer  in  the  law  division  of  the  Bureau  July  1,  1903,  who 
expressed  the  opinion  that  said  additional  evidence  only  sustained  the 
Bureau  action  rejecting  the  claim  on  the  ground  stated.  In  this  opin- 
ion the  Department  also  concurs.  See  departmental  decisions  in  the 
cases  of  Fisher  v.  Fisher  (12  P.  D.,  336-339);  Pierce  v.  Pierce  (Ibid, 
412-415);  Dustin  v.  Dustin  (13  P.  D.,  77);  Sherman  v.  Sherman 
(Ibid,  203);  Parker  v.  Parker  (Ibid,  233),  and  Daugherty  v.  Doherty 
(Ibid,  302). 

There  are  other  reasons  why,  under  the  present  status  of  the  evi- 
dence offered  by  the  pensioner  in  his  defense,  claimant  would  not  be 
entitled  to  one-half  his  pension,  but  in  view  of  the  foregoing  conclu- 
sion reached  by  the  Department  it  is  unnecessary  to  discuss  or  pass 
upon  them. 

As  the  evidence  in  this  case  fails  to  show  that  claimant  is  in  necessi* 
tous  circumstances  within  the  meaning  of  the  act  of  March  3,  1899, 
the  Bureau  action  appealed  from  is  affirmed. 
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The  order  referred  to  in  the  foregoing  decision  is  as  follows: 

Department  of  the  InterioB)  Bureau  op  Pensions, 

Washington,  D.  C,  May  ^^  190S, 
Order  No.  69.] 

In  the  adjudication  of  claims  under  the  act  of  March  3, 1899,  the  following  rules  of 
practice,  amending  the  rules  of  practice  of  May  21, 1902,  will  be  observed  and  followed: 

1.  All  claimants  under  the  act  of  March  3,  1899,  will  be  required  to  file  with  their 
declarations  proof  in  support  thereof  sufficient  to  establish  a  prima  facie  case  under 
the  law. 

2.  Where  the  claim  is  filed  by  the  wife,  alleging  that  the  pensioner  has  deserteil 
her  for  a  period  of  six  months  or  more  subsequent  to  March  3, 1899,  and  prior  to  the 
filing  of  the  declaration,  the  declaration  must  be  accompanied  by  evidence  showing 
that  she  is  the  wife  of  the  pensioner;  that  the  pensioner  has  deserted  her  for  the 
period  alleged  in  the  declaration,  and  that  she  is  a  woman  of  good  moral  character 
and  in  necessitous  circumstances. 

3.  Where  the  claim  is  filed  by  the  wife,  ailing  that  the  pensioner  is  an  inmate  of 
a  State  Soldiers*  or  Sailors'  Home,  or  a  National  Soldiers*  Home,  the  declaration 
must  be  accompanied  by  evidence  showing  that  the  claimant  is  the  wife  of  the 
pensioner,  and  that  she  is  a  woman  of  good  moral  character  and  in  necessitous 
circumstances. 

4.  Where  the  claim  is  filed  by  or  on  behalf  of  the  minor  child  or  children — under 
16  years  of  age — of  a  pensioner,  alleging  that  pensioner  has  deserted  such  child  or 
children  for  a  period  of  six  months  or  more  subsequent  to  March  3,  1899,  and  prior 
to  the  filing  of  the  declaration,  the  declaration  must  be  acrcompanied  by  evidence 
showing  the  marriage  of  the  parents,  the  date  of  birth  of  each  child,  the  death  or 
divorce  of  the  wife  of  the  pensioner;  that  he  has  not  remarried  since  such  death  or 
divorce,  and  that  the  pensioner  has  deserted  such  child  or  children  for  the  period 
alleged. 

5.  Where  the  claim  is  filed  by  or  on  behalf  of  the  minor  child  or  children — under 
16  years  of  age — of  a  pensioner,  alleging  that  the  pensioner  is  an  inmate  of  a  State 
Soldiers*  or  Sailors*  Home,  or  a  National  Soldiers'  Home,  the  declaration  must  be 
accompanied  by  evidence  showing  the  marriage  of  the  parents,  the  date  of  birth  of 
each  child,  the  death  or  divorce  of  the  wife  of  the  pensioner,  and  that  he  has  not 
remarried  since  such  death  or  divorce. 

6.  Where  the  claim  is  filed  by  or  on  behalf  of  a  permanently  helpless  and  depend- 
ent child  of  a  pensioner,  alleging  that  pensioner  has  deserted  such  child  for  a  period 
of  six  months  or  more  subsequent  to  March  3,  1899,  and  prior  to  the  filing  of  the 
declaration,  the  declaration  must  be  accompanied  by  evidence  showing  the  niarri^e 
of  the  parents,  the  date  of  birth  of  the  child,  the  death  or  divorce  of  the  wife  of  the 
pensioner;  that  he  has  not  remarried  since  such  death  or  divorce;  that  the  pensiouer 
has  deserted  such  child  for  the  period  alleged,  and  that  the  child  is  permanently 
helpless  and  dependent. 

7.  AVhere  the  claim  is  filed  by  or  on  behalf  of  a  permanently  helpless  and  depend- 
ent child  of  a  pensioner,  alleging  that  pensioner  is  an  inmate  of  a  State  Soldiers'  or 
Sailors*  Home,  or  a  National  Soldiers'  Home,  the  declaration  must  be  accompanied 
by  evidence  showing  the  marriage  of  the  parents,  the  date  of  birth  of  the  child, 
the  death  or  divorce  of  the  wife  of  the  pensioner;  that  he  has  not  remarried  since 
such  death  or  divorce,  and  that  such  child  is  permanently  helpless  and  dependent. 

8.  A  declaration  unaccompanied  by  evidence  as  indicated  herein,  sufficient  to 
establish  a  prima  facie  case,  will  not  be  considereti  as  conferring  any  right  upon  the 
claimant,  or  as  serving  notice  upon  the  Bureau  suflicient  to  warrant  the  suspension 
or  the  withholding  of  any  part  of  the  pension  due  or  owing  to  the  pensioner.  Upon 
receipt  of  a  declaration,  unaccompanied  by  evidence  as  indicated  herein,  it  should 
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be  promptly  retarned  to  the  claimant,  with  a  notification  that  until  the  same  is 
remedied  in  accordance  therewith,  it  can  not  be  considered. 

9.  Upon  the  filing  by  the  wife,  minor  child,  or  children,  or  permanently  helpless 
and  dependent  child  of  a  pensioner,  of  a  declaration  accompanied  by  sufficient  evi- 
dence to  show  a  prima  facie  case  under  the  act  of  March  3,  1899,  the  United  States 
pension  agent  will  at  once  be  instructed  to  suspend  payment  of  one-half  of  the 
unpaid  pension  due  the  pensioner  for  the  period  subsequent  to  the  date  of  stat- 
utory desertion,  or  his  entrance  into  a  State  or  National  Soldiers'  Home,  and  to  with- 
hold from  him  one-half  of  the  pension  due  and  payable  to  him  for  the  period 
subsequent  to  the  date  of  the  filing  of  the  declaration,  and  during  the  pendency  of 
the  claim  under  the  act  cited. 

The  United  States  pension  agent,  upon  the  receipt  of  a  notice  from  the  Commis- 
sioner of  Pensions  to  suspend  payment  of  one-half  the  pension  of  the  pensioner,  will 
make  a  record  entry  thereof,  and  promptly  acknowledge  receipt  of  said  notice  of 
suspension,  and  thereafter  he  will  make  no  payment  of  the  one-half  suspended 
portion  of  the  pension  to  any  person  until  further  directed  by  the  Commissioner  of 
Pensions. 

In  case  the  pensioner  is  an  inmate  of  a  National  Soldiers'  Home,  the  treasurer  of 
said  Home  will,  on  the  same  date  of  the  notice  of  suspension  to  the  United  States 
pension  agent,  be  duly  advised,  through  the  governor  of  said  Home,  of  said  notice 
of  suspension.  If,  on  the  date  of  receipt  of  said  notice  by  the  treasurer  of  the  Home, 
he  shall  be  in  possession  of  any  unexpended  pension  money  drawn  in  pensioner's 
behalf,  or  to  which  the  pensioner  became  entitled  during  his  residence  in  said  Home, 
subsequent  to  March  3,  1899,  the  treasurer  shall  withhold  and  retain  in  his  posses- 
sion one-half  of  said  unexpended  pension  money, -subject  to  the  future  order  of  the 
Commissioner  of  Pensions. 

10.  The  filing  of  an  application  or  declaration  by  a  claimant  under  the  act  of 
March  3,  1899,  like  an  appeal  by  claimant  or  pensioner,  shall  serve  the  same  pur- 
pose as  a  writ  of  supersedeas,  or  other  similar  writ,  and  shall  stay  further  Bureau 
proceedings,  so  far  as  they  involve  further  payment  of  the  one-half  of  the  pension 
in  controversy,  pending  the  adjudication  of  the  claim  by  the  Commissioner  of 
Pensions. 

11.  In  all  cases  filed  under  the  act  of  March  3,  1899,  and  allowed,  the  claimant  is 
entitle<l  to  one-half  of  so  much  of  the  unpaid  pension  as  in  due  or  owing  to  the  pen- 
€if)ner  at  the  date  of  the  filing  of  the  declaration,  and  covering  the  period  from  the 
date  of  the  statutory  desertion,  subsequent  to  the  passage  of  the  ac!t  of  March  3, 
1899,  or  covering  the  period  from  the  entrance  of  the  pensioner  into  a  State  Soldiers' 
or  Sailors'  Home,  or  a  National  Soldiers*  Home,  subsequent  to  the  passage  of  the 
act  of  March  3,  1899.  In  cases  of  desertion  where  the  desertion  occurred  prior  to 
the  passage  of  the  act  of  March  3,  1899,  the  date  of  statutory  desertion  will  be 
accepted  as  March  4,  1899.  In  cases  where  the  desertion  occurred  subsequent  to 
March  3,  1899  (the  date  of  the  passage  of  the  act),  the  date  of  the  actual  desertion 
will  be  accepted  as  the  date  of  the  commencement  of  the  statutory  desertion.  No 
right  can  accrue  to  a  claimant  until  the  pensioner  has  been  in  actual  desertion  for  a 
period  of  over  six  months  prior  to  the  execution  of  her  declaration,  and  no  right  of 
application  under  the  act  can  accrue  on  account  of  desertion  until  six  months  have 
expired  from  the  date  of  such  desertion. 

12.  In  cases  filed  under  the  act  of  March  3,  1899,  where  the  pensioner  is  an  inmate 
of  a  State  Soldiers'  or  Sailors'  Home  or  a  National  Soldiers'  Home,  the  actual  date  of 
entrance  into  the  Home  subsequent  to  March  3,  1899,  will  govern.  If  at  the  date 
of  the  passage  of  the  act  the  pensioner  was  an  inmate  of  a  State  Soldiers'  or  Sailors' 
Home  or  a  National  Soldiers'  Home,  the  right  of  application  immediately  became 
operative,  and  March  3,  1899,  will  be  considered,  in  such  cases,  as  the  statutory  date 
of  the  pensioner's  entrance  into  the  Soldiers'  Home,  and  payment,  if  the  claim  is 
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allowed,  shall  be  one-half  of  so  much  of  the  pension  as  remained  unpaid  and  due 
and  owing  to  the  pensioner  at  the  date  of  the  filing  of  the  declaration. 

13.  Where  an  increase  of  pension  is  allowed  a  pensioner  subsequent  to  the  allow- 
ance of  the  wife^s  claim  under  the  act  of  March  3,  1899,  the  wife  shall  be  entitled  to 
one-half  of  only  so  much  of  the  pension  as  is  due  the  pensioner  covering  the  period 
subsequent  to  the  statutory  desertion  established  in  her  claim,  or  subsequent  to  the 
date  of  the  entrance  of  the  pensioner  into  the  Soldiers'  Home  subsequent  to  the 
passage  of  the  act  of  March  3,  1899. 

14.  As  promptness  in  the  adjudication  of  claims  filed  under  the  act  of  March  3, 
1899,  is  imperative  to  avoid  vexatious  charges  against  one  or  the  other,  ]x)th  the 
claimant  and  the  pensioner  will  be  required  to  answer  calls  made  for  evidence 
promptly. 

15.  Where  a  prima  facie  caae  has  been  filed  by  the  wife,  the  pensioner  will  receive 
the  usual  notice  of  the  filing  of  the  claim,  and  will  be  allowed  thirty  days,  as  herein 
provided,  from  the  receipt  of  said  notice,  to  answer  the  allegations  made  by  the  wife. 
Where  the  pensioner  has  made  answer,  and  in  rebuttal  filed  evidence,  the  claimant 
will  be  allowed  thirty  days  from  the  receipt  of  a  notice  of  said  allegations  to  answer 
same  and  complete  her  claim  in  accordance  with  the  terms  of  the  act  of  March  3, 1899. 
Should  she  fail  to  complete  her  claim,  or  fail  to  give  a  satisfactory  rea£ion  for  so  doing, 
the  case  should  be  rejected,  on  the  ground  that  claimant  has  failed  to  establish  title 
within  the  meaning  of  the  act  of  March  3,  1899. 

16.  Where  the  pensioner  receives  the  usual  thirty-day  notice  of  the  filing  of  the 
claim  under  the  act  of  March  3,  1899,  and  fails  to  make  answer  within  thirty  days 
from  the  receipt  thereof,  he  will  be  considered  as  waiving  his  right  of  answer,  and 
the  registry  receipt  card,  or  other  evidence,  showing  his  receipt  thereof,  will  be  con- 
sidered as  proof  of  serxdce  upon  him  of  notice  of  the  filing  of  the  claim  and  his  waiver 
of  answer  thereto. 

17.  Upon  the  adjudication  of  a  claim  under  the  act  of  March  3,  1899,  the  Bureau 
will  promptly  notify  both  parties,  or  their  attorneys,  if  any,  of  the  action  taken,  by 
registered  letter,  informing  both  that  thirty  days  from  the  receipt  of  said  notice  will 
be  allowed  for  the  purpose  of  appealing  from  the  decision  of  the  Bureau;  and  there 
shall  be  inclosed  to  each  a  copy  of  Kules  16  to  20  of  Practice.  No  payment  will  be 
made  until  the  expiration  of  said  thirty  days,  unless  the  right  of  appeal  shall  be  sooner 
waived. 

18.  Upon  the  filing  of  an  appeal,  in  accordance  with  the  rules  of  the  Department^ 
payment  will  be  still  suspended,  pending  the  decision  of  the  Department  upon  the 
appeal,  as  required  by  Rule  16  of    ractice. 

19.  If  no  appeal  is  filed  within  thirty  days  from  the  date,  as  shown  by  the  return 
registry  receipt  card,  payment  will  be  made  in  all  cases  allowed,  and  suspension  of 
payment  will  be  removed  in  all  cases  rejected,  and  the  full  amount  of  pension  restored 
to  the  pensioner  in  the  last-named  cases. 

20.  Any  and  all  payments  of  one-half  the  pension  to  any  of  the  beneficiaries  named 
in  the  first  three  provisos  of  said  act  of  March  3, 1899,  shall  hereafter  be  made  by  and 
through  the  United  States  pension  agents,  and  in  future  no  payment  shall  be  made 
to  any  of  said  beneficiaries  by  the  treasurer  of  a  National  Soldiers'  Home,  except  one- 
half  of  so  much  of  the  pensioner's  pension  ha  shall  be  in  the  hands  of  the  treasurer 
of  said  Home,  and  unexpended,  at  the  date  of  filing  the  claim  under  said  act,  in 
which  case  the  treasurer  shall  withhold  and  disburne  upon  the  order  of  the 
Commissioner  of  Pensions,  as  provided  in  paragraph  9  of  this  order. 

(Signed) 

E.  F.  Ware,  Commissiotier, 
Department  of  the  Interior,  Mai/  22^  1903. 
Approved. 

(Signed)     Thos.  Ryan,  Acting  Secretary. 
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DIVISIOX  OP  PEN8IOX— ACT  MARCH  8,  1890— PRACTICE. 

Washburn  v.  Washburn. 

Where  claimant  delayed  for  over  two  months  to  file  the  necessary  evidence,  called 
for  by  the  Bureau,  to  establish  her  claim  under  the  first  proviso  of  the  act  of 
March  3,  1899,  the  rejection  of  her  said  claim  will  not  be  reversed  because  she 
has  subsequently  filed  the  evidence  called  for,  her  laches  being  unexplained, 
and  no  application  for  extension  of  time  having  been  made  to  the  Bureau. 

Claimant  having  failed  to  complete  her  claim,  it  was  properly  rejected  under  para- 
graph 15  of  Onier  No.  69,  approved  May  20,  1903. 

Assistant  Secretary  M.  W.  Miller  to  the  Commissioner  of  Pensions^ 

August  17,  190S. 

Mrs.  Amelia  Anna  Washburn  appealed  June  17,  1903,  from  the 
Bureau  action  of  June  2,  1903,  wherein  her  claim  filed  March  7, 1903, 
for  one-half  her  husband's  pension,  was  rejected  on  the  ground  she 
had  failed  to  furnish  the  necessary  evidence  to  establish  her  title 
under  the  act  of  March  3,  1899. 

Claimant's  sole  contention  in  her  said  appeal  is  that  her  case  was 
adjudicated  three  days  prior  to  the  receipt  by  the  Bureau  of  the  evi- 
dence called  for. 

Claimant  filed  her  application  March  7,  1903.  On  March  23,  1903, 
the  Bureau  called  for  additional  evidence  necessary  to  complete  her 
claim,  specifically  designating  the  nature  of  the  testimony  required. 
She  having  failed  to  furnish  said  testimony,  her  claim  was  rejected 
June  2,  1903,  for  that  reason. 

It  further  appeal's  that  a  prior  application,  filed  by  claimant  Septem- 
ber 21,  1900,  was  rejected  August  8,  1901,  because  of  her  failure  to 
furnish  evidence  to  establish  her  claim. 

It  appears  that  on  June  5,  1903,  claimant  filed  additional  evidence, 
but  whether  the  same  was  sufficient  to  establish  her  claim  it  is  not 
necessary  now  to  consider. 

Paragraph  15  of  Order  No.  69,  approved  May  20,  1903,  provides 
tha^- 

Where  a  prima  facie  caae  has  been  filed  by  the  wife  the  pensioner  will  receive  the 
nsual  notice  of  the  filing  of  the  claim,  and  will  be  allowed  thirty  days,  as  herein 
provided,  from  the  receipt  of  said  notice,  to  answer  the  allegations  made  by  the  wife. 
Where  the  pensioner  has  made  answer,  and  in  rebuttal  filed  evidence,  the  claimant 
will  be  allowed  thirty  days  from  the  receipt  of  a  notice  of  said  allegation  to  answer 
the  same  and  complete  her  claim  in  accordance  with  the  terms  of  the  act  of  March  3, 
1899.  Should  she  fail  to  complete  her  claim  or  fail  to  give  a  satisfactory  reason  for 
so  doing,  the  case  should  be  rejected,  on  the  ground  that  claimant  has  failed  to  estab- 
lish title  within  the  meaning  of  the  act  of  March  3,  1899. 

Claimant  delayed  for  over  two  months  to  file  the  necessary  evidence, 
called  for  by  the  Bureau,  to  establish  her  claim  under  the  first  proviso 
of  the  act  of  March  3,  1899,  and  the  rejection  of  her  said  claim  will 
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not  be  reversed  because  she  has  subsequently  filed  the  evidence  called 
for,  her  laches  being  unexplained,  and  no  application  for  extension  of 
time  having  been  made  to  the  Bureau. 

The  reason  why  delay  in  the  prosecution  or  adjudication  of  claims 
under  the  act  of  March  3,  1899,  was  to  be  avoided  was  fully  set  forth 
in  the  recent  departmental  decision  in  the  case  of  Hyatt  v.  Hvatt  (14 
P.  D.,  8). 

Paragraph  14  of  said  Order  No.  69  also  provides  that — 

As  promptness  in  the  adjudication  of  claims  filed  under  the  act  of  March  3,  1899, 
is  imperative,  to  avoid  vexatious  chai^ges  against  one  or  the  other,  both  the  claimant 
and  the  pensioner  will  be  required  to  answer  calls  made  for  evidence  promptly. 

Claimant  having  failed  to  complete  her  claim,  as  required  by  Bureau, 
it  was  properly  rejected  under  said  paragraph  16  of  Order  No.  69. 
The  action  appealed  from  is  accordingly  affirmed. 


restoration-act  march  8,  1901 -remarriage— dropping. 
Isabella  Winfield  (widow). 

Claimant)  a  pensioner  under  the  general  law,  was  deprived  of  pension,  and  payment 
thereafter  made  to  the  guardian  of  the  minor,  under  what  is  now  section  4706, 
Revised  Statutes,  because  she  had  abandoned  the  care  and  custody  of  the  said 
minor.  She  thereafter  remarried,  she  claims  the  second  husband  is  dead,  and 
invokes  the  act  of  March  3,  1901. 

Held:  The  act  of  March  3,  1901,  has  no  bearing  whatever,  either  by  implication  or 
otherwise,  upon  the  statute  under  which  this  claimant's  pension  w^as  suspendeil; 
it  relates  only  to  the  title  and  status  of  widows  whose  names  have  been  dropped 
from  the  pension  rolls  because  of  their  remarriage. 

Assistant  Secretary  M.   W,  Miller  to  the  Comrnissianer  of  Pensions^ 

August  17,  190S. 

Isabella,  as  widow  of  James  C.  Winfield,  formerly  a  private  in  Bat- 
tery E,  Fifth  V.  S.  Artillery,  appears  to  have  been  pensioned  under 
the  general  law,  soldier  having  died  in  the  service  on  November  6, 
1865.  This  pension  included  one  for  a  minor  child  and  was  paid  to 
September  4,  1868,  when  payment  was  suspended  to  her,  it  being 
thereafter  made  to  Deborah  A.  Benedict,  as  guardian  of  the  minor, 
because  of  the  abandonment  of  said  minor  by  his  mother;  this  proced- 
ure being  taken  by  reason  of  what  is  now  section  4706,  Revised  Stat- 
utes. The  widow  remarried  March  24,  1870;  she  claims  her  second 
husband  died  January  31,  1900,  and  she  tiled  her  application  for  res- 
toration under  the  act  of  March  3,  1901,  on  September  16, 1901,  claim 
being  rejected  November  12, 1901,  on  the  ground  of  no  title  under  the 
act  invoked.     An  appeal  was  filed  June  27,  1902. 

This  appeal  contends  that  this  claimant's  name  was  dropped  from 
the  roll  because  of  her  remarriage,  and  that  section  4706,  Revised 
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Statutes,  can  not  override  the  plain  intent  of  the  act  of  March  3, 1901, 
the  argument  being  based  upon  the  statement  that  claimant\s  name 
was  not  dropped  from  the  roll  because  of  her  abandonment  of  her 
minor  child,  but  on  account  of  her  remarriage. 

The  evidence  in  this  case  shows  that  on  April  21,  1869,  Deborah  A. 
Benedict  was  appointed  guardian  of  the  minor  in  this  case  by  the 
probate  court  of  Wyoming  County,  Pa.,  upon  evidence  being  adduced 
showing  the  mother  to  have  abandoned  the  care  and  custody  of  the 
said  minor.  She  filed  her  bond  of  $500  in  said  court,  the  same  was 
approved,  and  payment  was  made  to  said  guardian  during  the  period 
of  the  minor's  pensionable  minority. 

Section  4706,  Revised  Statutes,  directs  the  Commissioner  of  Pen- 
sions to  pay  the  pension  to  which  the  widow  is  entitled  to  the  guardian 
of  the  child  when  it  is  duly  certified,  under  seal,  by  any  court  having 
a  probate  jurisdiction,  that  satisfactory  evidence  has  been  produced 
before  such  court,  upon  due  notice  to  the  widow,  that  she  has  aban- 
doned the  care  of  such  child  or  children,  or  that  she  is  an  unsuitable 
person,  by  reason  of  immoral  conduct,  to  have  the  custody-  of  (he 
same.  Acting  under  this  mandate,  the  Commissioner  of  Pensions  did 
pay,  in  this  case,  the  pension  to  the  guardian  of  the  child;  and  it  is 
thus  seen  that  the  contention  of  the  appellant  to  the  effect  that  the 
widow's  name  was  dropped  from  the  roll  because  of  her  remarriage 
is  unqualifiedly  contrary  to  the  fact  in  the  case. 

The  act  of  March  3,  1901,  invoked  in  the  present  instance,  is — 

An  act  amending  set'tion  forty-seven  hundred  and  eight  of  the  Revised  Statutes  of 
the  United  States  in  relation  to  pensions  to  remarried  widows, 

and  that  part  of  the  act  applicable  to  the  present  case  is  as  follows: 

That  any  widow  «  *  *  whose  name  has  been  or  shall  hereafter  be  dropped 
from  said  pension  roll  by  reason  of  her  marriage  to  another  person  who  has  since 
died  or  shall  hereafter  die  *  *  *  shall  be  entitled  to  have  her  name  again  placed 
on  the  pension  roll.     *    *    * 

This  act  relates  only  to  section  4708,  Revised  Statutes,  has  no  bear- 
ing whatever  upon  section  4706,  Revised  Statutes,  and  affects  only  the 
title  and  status  of  those  whose  names  have  been  or  shall  hereafter  be 
dropped  from  the  pension  roll  by  reason  of  remarriage.  This  act  can 
not  b}^  any  possible  implication  affect  one  whose  pension  has  been 
suspended  by  reason  of  section  4706,  Revised  Statutes. 

There  is  no  virtue  in  the  appellant's  contention,  and  she  has  no  title 
under  the  act  of  March  3,  1901, 

Action  aflSrmed. 

p.  D.— VOL.  14r— 03 9 
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DIVISION  OF  PEXSION— ACrr  MARCH  8,  1 89»— DESERTION. 

Hendekshott  i\  Hendershott. 

The  evidence  in  this  case  fails  to  establish  the  fact  that  pensioner  deserted  claimant 

or  that  he  was  the  party  in  fault  for  the  separation. 
Where  the  wife,  by  her  cruelty  and  misconduct,  drives  her  husband  from  her,  it 

may  be  presumed  that  she  intended  to  effect  a  separation  by  her  illegal  acts. 

The  one  who  intentionally  drives  the  other  away  is  the  deserter.     Rothery  r. 

Rothery  (11  P.  D.,  77,  377);  Whitney  v,  AVhitney  (Ibid,  301);  Lockard  i'.  Lock- 

ard  (14  P.  D.,  No.  12,  current  series);  Bamett  v.  Barnett  (27  Ind.,  471) ;  Warner 

r.  Warner  (54  Mich.,  492);  Lea  r.  Lea  (99  Mass.,  493). 
Drafting  affidavits  for  both  parties  and  their  witnesses  and  administering  the  oath  as 

a  notary  public  do  not  raise  the  presumption  that  the  person  performing  said  acts 

is  the  attorney  for  either  party,  nor  is  he  thereby  disqualified  from  subsequently 

becoming  the  attorney  for  either  of  the  parties  in  a  claim  for  division  of  pension 

under  the  act  of  March  3,  1899. 

Assistant  Secretary  J/J  W.  Miller  to  the  Commissioner  of  Pen«i4>nSj 

August  17,  1903. 

Mrs.  Electa  M.  Hendershott,  by  her  attorney,  Oscar  F.  Lochhead^ 
appealed,  June  6,  1903,  from  the  Bureau  action  of  May  15,  1903, 
rejecting  her  claim,  filed  October  16,  1901,  for  one-half  the  pension  of 
her  husband,  John  F.  Hendershott,  a  pensioner  at  $12  per  month* 
under  certificate  No.  849460,  wherein  the  Bureau  held  that — 

Claimant  is  not  in  necessitous  circumstances  within  the  meaning  of  the  act  of 
March  3,  1899,  nor  is  statutory  desertion  established  within  the  meaning  of  said  act. 

It  is  contended  on  behalf  of  claimant  in  her  said  appeal: 

'  First.  It  has  been  proved  by  testimony  forwarded  to  the  Bureau  of  Pensions  that 
the  soldier,  without  just  cause  or  provocation,  on  or  about  July  29, 1889,  de8erte<l  the 
claimant;  that  it  has  also  l)een  proved  that  the  soldier  had  no  cause  for  deserting  the 
claimant  by  his  not  being  able  to  obtain  a  decree  of  divorce  from  the  claimant. 

Second.  It  has  been  proved  by  testimony  forwarded  that  the  claimant  had  the 
sum  of  $2,200  willed  to  her  by  her  aunts,  and  that  the  soldier  had  the  use  of  this 
money,  and  expended  the  major  part  of  it  for  his  own  benefit,  and  when  he  deserted 
her  left  an  indebtedness  of  several  hundred  dollars,  which  she  was  obliged  to  ass^ume, 
and  to  pay  this  large  indebtedness  the  claimant  was  obliged  to  mortgage  her  farm  for 
over  two-thirds  of  its  valuatiou,  besides  his  leaving  the  farm  in  poor  state  of 
cultivation,  very  poor  fences,  and  the  like  throughout. 

Third.  That  the  claimant,  on  account  of  her  age,  is  not  able  to  perform  labor  to 
earn  her  support,  and  is  not  financially  able  to  hire  help  to  work  her  fann,  and  hav- 
ing so  large  an  indebtedness,  which  wa*<  contracted  by  the  soldier  before  he  deserte<1 
her,  that  she  is  placed  in  necessitous  circumstances,  and  the  affiant  believes  that  the 
claimant's  circumstances,  as  proven,  come  within  the  meaning  of  the  act  of  March 
3,  1899,  and  also  l>elieves  that  the  desertion  established  comes  within  the  meaning 
of  said  act,  as  the  soldier  deserted  the  claimant  without  any  just  cause  whatever 
and  the  aflBant  therefore  respectfully  asks  another  review  of  this  case,  as  he  believes 
an  error  must  have  been  made  by  the  Bureau  of  Pensions  in  reviewing  the  testi- 
mony in  the  claims. 
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Pensioner,  in  answer  to  said  appeal,  denies  that  be  deserted  claim- 
ant, or  that  she  is  in  necessitous  circumstances,  and  alleges  that  she 
drove  him  from  home  by  cruelty  and  abuse;  that  she  threatened  to 
run  him  through  with  a  pitchfork  and  locked  him  out  of  doors,  and 
was  so  vicious,  profane,  and  abusive  that  his  life  was  in  danger;  that 
he  did  not  expend  his  wife's  money  and  only  received  $10  from  her 
with  which  to  buy  a  suit  of  clothes;  that  when  he  left  her  he  took 
nothing  biit  the  clothes  he  wore,  while  she  had  a  farm  in  a  good  state 
of  cultivation;  that  he  engaged  claimant's  attorney  to  draft  and  pre- 
pare his  affidavit  and  the  affidavits  of  his  witnesses,  not  knowing  that 
he  was  the  attorney  for  claimant,  and  charges  said  attorney  with 
inconsistenc}'  in  now  appearing  as  the  attorney  against  him;  that  he  is 
feeble,  in  ill  health,  66  3'ears  of  age,  and  dependent  upon  his  penison 
for  his  support. 

The  evidence  shows  that  claimant  and  pensioner  were  married  in 
1865;  that  they  cohabited  as  husband  and  wife,  rearing  a  family  of 
children,  two  of  whom  are  now  living;  that  they  separated  in  July, 
1889,  aird  have  not  since  lived  together. 

In  reference  to  their  separation  claimant,  62  years  of  age,  testified 
in  an  affidavit  February  17,  1902,  as  follows: 

About  July  29, 1889,  without  just  cause,  John  F.  Hendershott  deserted  the  claimant. 
In  the  matter  of  threatening  to  pitchfork  him,  the  circumstances  are  as  follows:  The 
day  before  he  left  her  he  complained  of  being  sick,  was  in  the  house  all  day  till  next 
morning  about  noon;  he  then  went  to  a  neighbor,  coming  back  about  5  o'clock  p.  m. 
We  had  a  field  of  grass  cut  down,  and  my  son,  14  years  old,  and  myself  were  getting 
ready  to  draw  in.  My  son  was  using  the  horserake,  getting  the  hay  into  windrows. 
Hendershott  ordered  him  to  get  off  that  rake,  and  took  possession  himself,  coming 
toward  her.  She  stepped  up,  took  the  horse  by  the  bit,  and  asked  him  to  get  off  the 
rake  and  let  the  boy  do  the  work.  He  refused,  and  I  then  told  him  to  get  off  the 
rake,  but  he  would  not.  She  then  told  him  again  to  get  off  the  rake.  He  said  to 
her,  **  You  have  another  of  your  tantrums."  1  told  him  to  get  oflP  again.  He  replied, 
**  I  shan't  do  it.*'  She  then  told  him  that  she  would  stick  him  with  a  pitchfork  if  he 
did  not  get  off  the  rake.  He  did  not  get  off,  and  contiuue<l  to  work  until  the  hay 
was  all  raked  up,  then  came  to  the  barn,  put  the  horse  in  the  stable,  came  to  the 
house,  and  ate  his  supper.  After  sitting  in  a  rocking-chair  till  3  o'clock  in  the 
morning,  he  then  laid  down  on  the  lounge  till  breakfast  time,  when  he  ate  his  break- 
fast, packed  up  his  things,  and  went  away  about  11  o'clock  a.  m. 

Mrs.  Luella  Adams,  the  eldest  child  of  claiiuant  and  ptmsioner,  aged 
2i9  j^ears,  testified  in  an  affidavit  November  30,  1901,  as  follows: 

She  had  always  lived  with  her  parents  up  to  the  year  1889  when  lier  father  left 
her  mother  on  account  of  ill-treatment  he  received  from  her.  I  overheard  many  of 
the  disputes  and  quarrels  l)et ween  the  two,  and  have  always  considereil  that  Mrs. 
Hendershott  was  in  the  wrong;  that  she  live<i  with  her  mother  until  1892,  when  she 
was  married. 

The  son,  Lyman  J.,  who  was  the  innocent  cause  of  his  parents'  last 
quarrel,  has  not  testified,  although  still  alive  and  living  with  his 
mother. 
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The  testimony  shows  that  pensioner  is  a  man  of  good  and  tempei-ate 
habits,  and  this  fact  is  not  denied  by  claimant.  He  is  shown  to  he 
wholly  incapacitated  for  earning  a  support  by  manual  labor;  suffering 
from  disease  of  the  digestive  organs,  right  inguinal  hernia  (complete), 
and  rheumatism.  There  is  no  testimony  indicating  that  he  is  a  quar- 
relsome man,  or  that  he  ever  abused  his  wife  or  family  or  gave  her 
any  just  cause  for  her  ill-treatment  of  him.  He  does  not  appear  to  be 
absent  against  her  will  or  consent. 

The  testimony  of  pensioner  and  his  witnesses  tends  to  show  that 
claimant  is  a  woman  of  violent  temper  and  abusive  in  her  language  to 
her  husband  without  just  cause,  and,  as  one  credible  witness  testified, 
*'  is  dishonest,  has  a  violent  temper,  and  turned  her  husband  out  of 
doors."  She  was  evidently  the  head  of  the  household,  and,  if  she  had 
desired,  could  have  retained  the  affection  and  bodil}^  presence  of  her 
husband.  That  she  does  not  desire  his  presence  at  home  is  evident, 
and  that  her  conduct  for  some  time  prior  to  and  upon  the  date  of  the 
separation  was  such  as  would  naturally  tend  to  drive  her  husband 
from  her  is  established. 

The  contention  of  claimants  attorney  that  pensioner's  failure  to 
obtain  a  decree  for  divorce  from  claimant  proves  that  he  had  no  cause 
for  deserting  her,  is  not  well  taken.  Pensioner  based  his  claim  for 
divorce  solely  upon  the  ground  of  "extreme  cruelt}',"  under  section 
6229,  Howell's  Annotated  Statutes  of  Michigan,  which  provides  that — 

A  divorce  from  bed  and  board  forever,  or  for  a  limited  time,  may  be  decreed  for 
the  ground  of  extreme  cruelty,  whether  practiced  by  using  personal  violence,  or  by 
any  other  means;  or  for  utter  desertion  by  either  of  the  parties  for  the  term  of  two 
years;  and  a  like  divorce  may  be  decreed  on  the  complaint  of  the  wife,  when  the 
husband,  being  of  suflScient  ability  to  provide  a  suitable  maintenance  for  her,  shall 
groesly  or  wantonly  and  cruelly  refuse  or  neglect  so  to  do. 

The  charges  of  extreme  cruelty  are  embraced  in  paragraphs  5  and  7 
of  pensioner's  bill  for  divorce  of  December  12,  1898,  and  are  as 
follows: 

Fifth.  That  the  said  defendant  disregarded  the  solemnity  of  her  marriage  vow, 
and  has  been  guilty  of  extreme  cruelty  in  this,  that  some  twelve  years  ago  defendant 
received  from  her  aunt  about  $2,100,  and  immediately  commenced  telling  complain- 
ant and  the  neighbors  that  complainant  had  nothing;  that  everything  was  defend- 
ant's; that  defendant  then  owned  a  house  and  lot  in  Mount  Morris,  and  afterward 
purchased  a  farm  of  40  acres  of  land  in  Thetford,  where  complainant  moved  with 
defendant;  that  complainant  had  nothing  to  do  with  the  selling  of  the  crops  from 
the  farm,  and  had  none  of  the  proceeds  from  said  fann,  but  if  he  had  any  money  he 
had  to  work  for  the  neighlx)r8,  and  defendant  kept  continually  saying  that  he  had 
nothing,  and  she  took  the  charge  and  control  of  the  farm;  that  defendant  locked 
the  door  against  complainant;  that  complainant  was  used  worse  than  a  hired  man. 
*  *  *  Seventh.  Your  orator  further  says  that  while  raking  hay  defendant  came 
to  the  field  and,  taking  a  fork  in  her  hands,  told  complainant  that  if  he  did  not  get 
off  from  the  hay  rake  that  she  would  put  the  fork  through  him;  that  the  treatment 
from  defendant  had  been  so  unt)earable  that  the  complainant  took  nothing  but  the 
clothes  that  he  had  on  his  back  and  bin  tools,  and  putting  his  father's  and  his 
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mother's  pictures  in  his  trunk,  started  to  go,  when  defendant  said  she  did  not  care 
where  he  went,  and  that  he  might  go  to  hell  for  all  she  cared;  that  since  that  time 
defendant  has  not  lived  with  complainant. 

Claimant  herein,  the  defendant  in  the  divorce  suit,  made  answer  to 
said  bill  December  28,  1898,  denying  the  allegations  of  cruelty  as 
charged  in  said  bill  and  alleging  that  she  had  always  treated  her  said 
husband  "as  a  loving  and  dutiful  wife."' 

She  further  alleged  in  her  said  answer  as  follows: 

She  admits,  however,  that  on  one  occasion  she  stated  to  complainant  that  she 
would  put  the  fork  through  him  if  he  didn't  get  off  from  the  rake,  but  this  defend- 
ant, :at  that  time,  did  not  mean  to  do  it,  and  made  no  move  towani  doing  it,  and 
said  complainant  did  not  get  off  from  the  rake  either,  as  he  ought  to  have  done,  as 
he  was  engaged  in  a  controversy  with  her  boy  in  which  it  was  a  question  whether 
the  boy  should  obey  her  or  said  complainant  in  a  matter  that  this  defendant  had 
the  legal  right  to  direct,  and  she  denies  that  she  said  at  any  time  that  he  might  go 
to  hell,  or  ever  ill  used  him  in  any  way.  *  *  *  That  during  the  last  eight  years 
he  has  contributed  nothing  toward  the  support  of  this  defendant,  and  has  deserted 
and  abandoned  her  without  cause,  and  now  to  add  insult  to  injury  seeks  a  divorce 
from  her.    *    *    * 

It  is  to  be  noted  that  the  allegation  of  desertion  in  said  answer  was 
not  specific,  alleged  no  time  or  place,  was  not  made  the  basis  for  any 
affirmative  relief,  and  it  is  doubtful  if  any  evidence  a^s  to  desertion 
could  have  been  received  by  the  court  under  the  pleadings  if  objected 
to.  Counter  charges  in  an  answer  should  be  alleged  with  all  the  par- 
ticularity required  in  a  bill,  and  must  be  proved  substantially  as 
alleged. 

The  foregoing  bill  and  answer  comprised  the  pleadings,  whereupon 
the  circuit  court  for  the  county  of  Genessee,  Mich.,  rendered  on  June 
7,  1899,  the  following  decree  dismissing  the  bill: 

This  cause  having  come  on  to  be  heard,  upon  the  pleadings  and  proofs  taken  in 
open  court,  and  having  been  argued  by  counsel  for  the  respective  parties,  it  is 
ordered,  adjudged,  and  decreed,  that  the  complainant's  bill  of  complaint,  be  and  the 
same  is  hereby  dismissed  with  costs  to  defendant,  to  be  taxtKl  together  with  a  solicit- 
or's fee  of  $30,  and  that  she  have  execution  therefor. 

^  Claimant  did  not  charge  her  husband  with  cruelty,  or  even  assume 
that  his  alleged  desertion  was  an  act  of  cruelt3\  Under  these  plead- 
ings, the  only  question  fairly  at  issue  before  the  court  was  that  of 
extreme  cruelt}-  under  the  statute. 

We  are  not  justified  in  assuming  that  the  court  passed  upon  the 
question  of  desertion,  or  that  it  was  necessarily  involved  in  the 
decision  rendered. 

As  was  held  in  the  case  of  Le^i  r.  Lea  (99  Mass.,  493)  where  the 
record  shows  that  a  decree  dismissing  a  bill  for  divorce  might  have  been 
rendered  upon  either  of  two  or  more  different  grounds,  and  it  does 
not  appear  from  the  record  upon  which  ground  it  was  rendered,  it  is 
not  conclusive  as  to  either,  and  was  only  conclusive  by  way  of  estop- 
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pel  as  to  those  facts  which  were  necessarily  involved,  and  without  the 
existence  or  proof  of  which  such  decree  could  not  have  been  rendered. 
(1  Freeman  on  Judgments,  par.  271.) 

In  the  case  under  consideration  the  sole  issue  involved  in  the  divorce 
suit  was  cruelty,  and  the  burden  of  proof  to. establish  the  fact  in  issue 
was  upon  complainant,  the  pensioner.  In  this  he  failed  and  his  bill 
was  dismissed. 

In  this  claim  for  division  of  pension  the  burden  of  proof  to  estab- 
lish statutory  desertion  under  the  first  proviso  of  the  act  of  March  3, 
1899,  is  upon  the  claimant.  Rothery  ^^  Rothery  (11  P.  D.,  377); 
Christopher  v,  Christopher  (13  P.  D.,  383).  The  word  desertion  in 
said  act  is  used  in  its  general  legal  sense  and  means  the  willful  with- 
drawal of  the  pensioner  from  his  wife,  or  his  voluntar}^  refusal  to 
renew  a  suspended  cohabitation,  without  legal  justification,  either  by 
the  consent  or  wrongful  conduct  of  the  wife.  If  the  separation  is  b\' 
consent,  or  in  accordance  with  the  wishes  of  the  wife,  or  the  result  of 
her  unwifely  and  illegal  conduct,  it  does  not  constitute  desertion.  As 
stated  by  Graves,  J.,  in  defining  desertion  under  the  Michigan  stat- 
utes— 

Desertion  implies  a  voluntary  breaking  off  of  matrimonial  cohabitation  by  one 
party  a^inst  the  will  of  the  other  for  the  full  period  of  two  years,  and  under  circuni- 
etancea  which  the  law  does  not  consider  sufficient  to  justify  it.  The  separation 
required  to  constitute  the  offense  must  continue  to  l)e  marked  by  the  characteristics 
her(i  indicated  for  the  whole  statutory  period.  Porritt  v.  Porritt  (18  Mich.,  420-424), 
citM  and  followed  in  the  ca.<«e  of  Rudd  r.  Rudd  (33  Mich.,  101). 

It  was  further  held  in  the  Porritt  case  (supra),  that  the  separation 
in  that  case  was  proper,  although  affording  no  ground  for  a  divorce. 
As  stated  by  St-ewart,  on  Marriage  and  Divorce,  paragraph  257: 

One  party  to  a  marriage  is  justified  in  leaving  the  other  by  the  other's  consent; 
conduct  implying  consent  by  the  other;  by  such  conduct  on  the  part  of  the  other  as 
is  cruel,  outrageous,  though  not  amounting  to  a  cause  for  divorce. 

Courts  often  grant  a  decree  of  separation  while  refusing  a  decree 
of  absolute  divorce.  Much  depends  upon  the  facts  in  each  particular 
case  and  the  statutes  under  which  the  decrees  are  rendered. 

Where  the  wife,  by  her  cruelty  and  misconduct,  drives  her  husband 
from  her,  it  may  be  presumed  that  she  intends  to  effect  a  separation 
by  her  illegal  acts.  The  one  who  intentionally  drives  the  other  away 
is  the  deserter.  (Rothery  r.  Rothery,  11  P.  D.,  77-377;  Whitney  y\ 
Whitney,  ibid.,  301;  Lockard  r.  Lockard,  14  P.  D.— ;  Barnett  v.  Bar- 
nett,  27  Ind.,  471;  Warner  r.  Warner,  54  Mich.,  492;  Lea  v,  I^a,  99 
Mass.,  493.) 

In  reference  to  the  imi)lied  charge  that  the  attorney  for  claimant, 
while  acting  as  such,  prepared  and  executed  affidavits  in  the  claim  for 
pensioner  and  his  witnesses,  it  appears  that  said  attorney,  as  a  notary 
public  under  State  authority,  did  prepare  and  execute  affidavits  for 
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pensioner  and  several  of  his  witnesses  in  November,  1901,  at  which 
time  he  does  not  appear  to  have  been  the  attorney  for  either  party, 
although  he  had  previously  and  subsequently  acted  as  notary  public 
in  preparing  and  executing  claimant's  application  and  the  affidavits  of 
some  of  her  witnesses.  There  is  nothing  to  indicate,  and  there  is  no 
reason  for  assuming,  that  he  was  then  the  attorney  for  either  party, 
his  duties  being  inerely  clerical  and  official  as  a  notary  prior  to  Feb- 
ruary 9, 1903,  at  which  date  he  signed  a  communication  to  the  Bureau 
of  that  date,  in  which  he  subscribed  himself  as  "for  the  claimant." 
He  was  formally  appointed  her  attorne}'  by  power  of  attorne}'-  May 
25,  1893,  and  his  first  act  as  such  attorney  was  the  preparation  and 
filing  of  said  appeal. 

Claims  under  the  first,  second,  and  third  provisos  of  the  act  of  March 
3,  1899,  are  held  not  to  be  "claims  for  pension,"  and  the  employment 
and  compensation  by  either  party  of  an  attorney  or  agent  to  prose- 
cute or  defend  a  claim  for  division  of  pension  under  said  act  is  not 
controlled  or  fixed  by  sections  3  and  4  of  the  act  of  July  4,  1884,  but 
fall  within  the  rule  announced  by  Mr.  Justice  Brewer  in  the  case  of 
United  States  v.  Koch  (21  Fed.  Rep.,  873),  viz: 

In  the  absence  of  a  statute  prohibiting  it,  any  man  may  contract  for  his  services. 
*  *  *  Rendering  them,  he  may  charge  the  person  seeking  those  services  such 
fee  as  they  may  agree  upon.  It  is  not  a  matter  which  is  malum  in  se — inherently 
vicious;  it  is  a  matter  which  is  perfectly  legitimate  and  proper  in  the  absence  of  the 
prohibition  of  the  statute. 

See  opinion  of  Assistant  Attorney -General  Van  Deventer,  approved 
and  followed  by  Secretary  Hitchcock,  in  the  case  of  Davis  v.  Davis 
(10  P.  D.,  403),  wherein  it  was  held  that— 

The  amount  and  method  of  making  payment  of  the  compensation  of  agents  or 
attorneys  for  services  in  prosecuting  an  application  for  the  divided  payment  of  a 
pension  under  said  act  are  not  controlled  by  sections  3  and  4  of  the  act  of  July  4, 
1884  (23  Stat.  L.,  98),  but  are  matters  of  agreement  and  adjustment  between  the 
parties  over  which,  in  the  absence  of  abuse  or  misconduct  on  the  part  of  the  agent 
or  attorney  justifying  disbarment,  the  Commissioner  of  Pensions  has  no  authority. 

It  follows  from  this  opinion  that  the  divided  payment  under  the  act  of  March  3, 
1899,  of  the  moneys  accruing  upon  the  pensions  therein  named  must  be  made  to  the 
parties  entitled  by  law  to  receive  the  same,  without  any  deduction  of  the  compensa- 
tion of  fees  of  agents  or  attorneys,  and  that  agents  or  attorneys  rendering  services  in 
proceedings  under  that  act  must  look  to  those  by  whom  they  are  employed,  and  not 
to  the  Pension  Bureau,  for  payment  of  their  services. 

It  was  held  in  the  case  of  Oscar  Meese  (5 P.  D.,  122-124)  that  "The 
act  of  administering  an  oath  to  an  affiant  is  not  a  part  of  either  the 
prosecution  or  defense  of  a  claim  against  the  Government." 

While  an  affidavit  sworn  to  before  an  officer  authorized  to  adminis- 
ter oaths,  who  is  also  claimant's  attorney,  is  irregular  under  the  rules 
and  regulations  and  decisions  of  this  Department  (see  Pension  Laws, 
<Jompilation  of  July,  1902,  page  174,  and  departmental  decision  in  the 
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case  of  Lydia  A.  Miner,  8  P.  D.,  104),  yet  it  by  no  means  follows 
that  he  is  disqualified,  by  such  clerical  and  oflScial  acts  merely,  from 
subsequently  becoming  an  attorney  in  the  case  in  claims  under  the  act 
of  March  3,  1899. 

Claims  under  said  act  for  division  of  pensions  are  in  the  nature  of 
a  suit  at  law  involving  the  title  to  money,  and  where,  as  in  this  case, 
an  issue  of  law  and  fact  is  joined  between  the  claimant  and  pensioner, 
their  interests  are  conflicting,  justice  to  the  attorney,  as  well  as  to  the 
parties,  forbids  an  attorne}^  from  acting  for  both  parties.  As  was 
stated  in  the  case  of  Parker  v.  Parker  (13  P.  D.,  233):  His  acts  and 
consents  in  such  a  case  would  be  voidable  at  the  option  of  either  party, 
if  not  absolutely  void,  besides  rendering  him  liable  to  either  party  for 
a  breach  of  duty  and  subjecting  him  to  disbarment  before  the  Bureau 
and  this  Department. 

There  is  nothing  to  indicate  that  the  notary  public  in  this  case  was, 
or  considered  himself,  the  attorney  for  either  party  at  the  time  he 
drafted  and  executed  the  affidavits  for  both  parties,  or  prior  to  Feb- 
ruar}^,  1903,  after  which  time  he  ceased  to  execute  any  affidavits  for 
either  party,  or  to  in  any  manner  act  for  the  pensioner.  His  conduct 
in  this  regard  appears  to  have  been  in  good  faith,  and  pensioner  does 
not  appear  to  have  been  prejudiced  thereby. 

Drafting  affidavits  for  both  parties  and  their  witnesses  and  adminis- 
tering the  oath  as  a  notary  public  do  not  even  mise  the  presumption 
that  the  person  performing  said  acts  is  the  attorney  for  either  party 
or  disqualify  him  from  subsequently  becoming  the  attorney  for  either 
of  the  "parties  in  a  claim  for  a  division  of  pension  under  the  act  of  March 
3, 1899.  On  the  contrary,  the  certificate  of  the  notary  that  he  was  not 
interested  in  the  prosecution  of  the  claim  is  evidence  that  he  was  not 
the  attorney. 

After  careful  consideration  of  all  the  evidence  in  this  case,  the 
Department  is  of  the  opinion  that  it  fails  to  establish  the  fact  that 
pensioner  deserted  claimant,  or  that  he  was  the  party  in  fault  for  the 
sepamtion. 

With  this  view  of  the  case,  it  becomes  unnecessary  to  enter  into  a 
discussion  or  pass  upon  the  question  of  claimant's  alleged  necessitous 
circumstances. 

The  action  appealed  from  rejecting  the  claim  is  affirmed. 


division  of  pexsiox-act  march  3,  1899-xecessitous 
circu  mstanc  es. 

Hunter  v.  Hunter. 

By  the  term  "necessitous  circumstances"  in  the  act  of  March  3,  1899,  as  applied  to 
the  condition  of  the  wife,  is  meant  her  need  of  those  necessaries  which  are  suit- 
able to  her  situation  and  her  husband's  condition  in  life,  and  which  he  is  Ixjund 
to  provide,  or  for  which  he  is  liable  on  an  implied  contract  in  case  he  fails  to 


provide. 
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The  financial,  physical,  and  social  condition  of  the  pensioner  are  facts  to  be  cousid- 
ered  in  connection  with  the  other  facts  in  the  case  in  determining  the  actual 
necessitous  condition  of  the  claimant  under  the  act  of  March  3,  1899. 

Pensioner  is  81  years  of  age,  wholly  incapacitated  for  earning  his  support  by  manual 
labor,  and  with  no  means  of  support  aside  from  his  pension  of  $12  per  month. 

Claimant  is  57  years  of  age,  able  to  earn  $4  per  week  by  manual  labor,  the  owner  of 
a  160-acre  farm,  valued  by  her  and  her  witnesses  at  over  $1,500,  subject  to  a 
mortgage  of  $460,  the  rental  value  of  the  farm  being  about  $160  in  1902. 

Heldy  Claimant  is  not  in  necessitous  circumstances  within  the  meaning  of  the  act  of 
March  3,  1899,  and  her  claim  was  properly  rejected. 

Assistant  Secretary  M,   ^Y.  Miller  to  tlie  Cmnmissioner  of  Pensions^ 

August  17,  1903. 

Claimant,  Mary  A.  Hunter,  appealed  June  26, 1903,  from  the  Bureau 
action  of  Mz,j  9,  1903,  rejecting  her  claim  for  one-half  the  pension  of 
her  husband,  John  Hunter,  a  pensioner  under  certificate  No.  189228, 
on  the  ground  that  she  was  not  in  necessitous  circumstances  within 
the  meaning  of  the  act  of  March  3,  1899. 

She  contends  in  her  said  appeal  that  she  is  in  necessitous  circum- 
stances on  account  of  the  uncertainty  of  crops  in  western  Kansas, 
and  her  age  and  physical  disabilities  which  disable  her  for  the  perform- 
ance of  hard  manual  labor;  that  the  income  from  her  farm  does  not, 
on  an  average,  pay^  taxes,  interest,  and  repairs;  that  soldier,  by  his^ 
admittance  to  a  National  Military  Home,  has  deprived  her  of  a  home, 
and  that  he  permits  her  to  shift  for  herself,  contributing  nothing  to 
her  support,  while  he  is  having  a  good  time  spending  his  money  fool- 
ishly. She  further  alleges  that  he  promised  to  pay  her  $5  per  month 
if  she  took  no  action  to  secure  one-half  his  pension,  which  promise  he 
has  not  kept,  wherefore  she  asks  a  reversal  of  said  Bureau  action. 

Claimant,  in  her  application,  tiled  January  16,  1903,  based  her  claim 
upon  the  third  proviso  of  the  act  of  March  3, 1899,  viz,  that  pensioner 
wa«  an  inmate  of  a  National  Soldiers'  Home. 

The  only  question  raised  on  this  appeal  is,  whether  claimant  is  in 
necessitous  circumstances  within  the  meaning  of  said  act. 

In  an  affidavit  of  April  27,  1903,  claimant  testified  that  she  owned  a 
farm  of  160  acres,  encumbered  with  a  mortgage  of  $450  at  7  per  cent 
interest.  She  further  testified  that  its  value  ma}^  be  $2,000,  but  it  can 
not  now  and  never  could  have  been  sold  at  that  price;  that  the  first 
rent  she  received  from  the  same  was  for  1902,  about  $160.  She 
further  testified  as  follows: 

She  has  cooked  for  hands,  wove  carpets,  and  supported  Mr.  Hunter  from  the  time 
they  Tyere  married.  That  with  her  savings  from  the  .ibove-named  occupations  she 
secured  enough  to  pay  off  a  mortgage  on  the  land  now  owned  by  her,  and  kept  up 
taxes  and  repairs;  that  in  addition  to  her  earnings  she  sold  all  personal  proi^erty 
in  order  to  meet  above  mortgage,  interest,  and  taxes  on  the  land;  *  *  *  that  she 
kept  house  one  month  for  her  son  in  Chicago  and  received  $12  therefor;  that  on 
account  of  rheumatism  she  was  nr>t  able  to  perform  the  laV)or  required  of  hvv.  and 
that  she  is  now  earning  $4  per  week  washing  dishes  in  a  restaurant  in  jM^rton,  Kans. 
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Eugene  Hunter  testified  in  an  affidavit  April  18,  1903,  that  he  was 
the  owner  of  a  $4:50  mortgage,  drawing  7  per  cent  interest,  dated  June 
22,  1901,  on  said  farm  of  claimant,  which  is  the  first  lien  on  said 
property,  and  that  no  part  of  said  mortgage  had  been  paid.  He 
further  testified  as  follows: 

I  am  personally  aaiuainted  with  the  land  which  said  mortgage  covers,  and  con- 
aider  it  worth  $2,000.  The  above  facts  are  known  to  me  by  reason  of  my  personally 
fleeing  the  land  and  by  my  being  the  present  owner  of  said  mortgage. 

F.  R.  and  E.  H.  Malaby  testified  in  a  joint  affidavit  March  17, 1903, 
that  claimant  received  about  $160  as  rent  off  of  said  farm  in  1902, 
which  was  more  than  an  average  rental  value. 

Thomas  Morris  and  J.  A.  Watts  testified  in  an  affidavit  April  18, 
1903,  that  they  estimated  the  value  of  her  farm  to  be  al>out  $1,500  or 
$1,600;  that  they  based  said  value  on  other  land  of  similar  character 
and  improvements  thereon  that  had  been  sold  within  the  last  two 
3'ears;  that  the  first  rent  she  ever  received  off  the  said  land  was  about 
$150  or  $160  for  1902. 

G.  R.  Brpwn,  clerk  of  Norton  County,  Kans.,  in  an  unsworn  state- 
ment dated  March  16, 1908,  certified  that  claimant's  farm  was  assessed 
at  $320  in  1902,  which  was  about  one-third  its  real  value;  she  was 
also  assessed  for  $()3  of  personal  property  above  exemption  the  same 
year,  and  that  the  same  assessment  prevails  for  the  year  1903. 

Pensioner  testified  in  an  affidavit  February  20,  1903,  that  he  was  Si 
jears  of  age,  with  no  property  but  his  pension  of  $12  per  month;  that 
he  l)ecame  an  inmate  of  the  Soldiers'  Home  at  Leavenworth,  Kans.,  in 
the  fall  of  1900,  and  that  during  the  summers  thereafter  took  furloughs 
and  returned  to  his  wife  in  Norton  County,  Kans.,  where  he  always 
paid  her  board  when  living  with  her,  besides  sending  her  a  portion  of 
his  pension  money  at  each  payment  day;  that  when  he  returned  to  her 
last  summer  his  said  wife  dismissed  him  and  asked  him  to  take  his 
things  away  and  leave  her,  that  she  refused  to  let  him  live  with  her; 
that  in  the  fall  of  1902  his  wife  sold  all  of  her  pei-sonal  property,  con- 
sisting of  cows,  calves,  and  a  horse  and  buggy,  realizing  therefor  sev- 
eral hundred  dollars,  which  money  she  converted  to  her  own  use;  that 
she  is  now  the  owner  of  a  quarter-section  of  land  in  said  Norton  County 
of  the  value  of  over  $2,000,  which  she  has  for  years  rented  and  has 
received  and  used  all  the  rents  arising  therefrom;  that  she  now  has  a 
large  sum  of  money  belonging  to  herself,  the  proceeds  of  her  stock  and 
rents  from  said  farm  and  from  her  boarders,  and  that  she  is  a  strong 
and  able-bodied  woman  and  a  thrifty  manager;  that  she  was  then  liv- 
ing in  Chicago  with  her  son  who  pays  her  S18  per  month  for  keeping 
house  for  him. 

John  Kelly,  a  witness  for  pensioner,  testified  in  an  affidavit  Febru- 
ary 20, 1902,  that  he  is  well  acquainted  with  claimant's  farm  in  Norton 
County,  which  is  worth  $2,000;  that  claimant  is  a  strong,  healthy,  able- 
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bodied  woman,  capable  of  earning  good  wagejs  and  succeeded  well  in 
boarding  men  on  a  ranch  in  Norton  County;  that  pensioner  is  a  very 
old  man,  about  81  years  of  age,  quite  feeble,  with  no  bad  habits  what- 
ever; that  he  neither  drinks  nor  smokes,  and  is  a  respectable  upright 
citizen;  that  he  always  treated  his  wife  kindly  when  they  were  together, 
so  far  as  he  saw;  that  claimant  had  several  daughters  living  with  them, 
her  children  by  a  former  marriage. 

Lucius  Atkins  testified  substantially  to  the  same  facts  as  the  prior 
witness  in  an  affidavit  of  February  26,  1903. 

To  entitle  claimant  to  one-half  her  husband's  pension  she  is  required 
to  show  that  she  is  in  necessitous  circumstances  Ashley  v,  Ashley'  (13 
P.  D.,  205).  By  the  terra  "necessitous  circumstances''  in  the  act  of 
March  3,  1899,  as  applied  to  the  condition  of  the  wife,  is  meant  her 
need  of  those  net^essaries  which  are  suitable  to  her  situation  and  her 
husband\s  condition  in  life,  and  which  he  is  bound  to  provide,  or  for 
which  he  is  liable  on  an  implied  contract  in  case  he  fails  to  provide. 

The  financial,  ph3'sical,  and  social  condition  of  the  jjensioner  are  facts 
to  be  considered  in  connection  with  other  facts  in  the  case  in  determining 
the  actual  necessitous  condition  of  the  claimant  under  said  act.  Fisher 
V.  Fisher  (12  P.  D.,  336-339).  In  that  case  the  wife  owned  a  house 
and  lot  valued  at  $1,150;  a  lot  valued  at  $65,  household  furniture  valued 
at  $50,  and  had  $150  in  bank.  She  rented  a  house  and  b}'  subleasing 
rooms  suppoi-ted  herself.  The  Department  held  that  she  was  not  in 
necessitous  circumstances  within  the  provisions  of  said  act,  and  was 
not  entitled  to  one-half  her  husband's  pension  of  $17  per  month,  he 
being  without  other  means  of  support  than  his  daily  labor. 

In  the  case  of  Pierce  v.  Pierce  (ibid,  412-415),  claimant  owned  a 
house  and  lot  assessed  at  $200,  which  the  assessor  certified  was  its  full 
cash  value.  Claimant,  however,  estimated  the  value  of  the  propert}' 
at  $400,  and  had  $200  at  interest  at  10  per  cent.  Pensioner,  who  was 
ahown  in  that  case  to  have  deserted  his  wife,  was  50  years  of  age,  gen- 
eral condition  fair,  not  wholly  incapacitated  for  manual  labor,  and  in 
receipt  of  an  annual  income  of  $288  from  his  pension.  The  Depart- 
ment held  that  she  was  in  necessitous  circumstances. 

In  the  case  of  Dustin  v.  Dustin  (13  P.  D.,  77),  the  claimant  was  58 
years  of  age,  in  poor  health,  with  one  minor  child  dependent  upon  her 
for  support.  She  was  possessed  of  real  estate  assessed  at  $300  cash 
valuation,  and  personal^  property  valued  at  §50.  Her  husband  was  61 
years  of  age,  well  nourished,  not  wholly  incapacitated  for  earning  his 
support  by  manual  labor,  and  in  receipt  of  an  annual  income  of  $204 
from  his  pension.  Claimant  was  held  to  be  in  necessitous  circum- 
stances. 

In  the  case  of  Sherman  v,  Sherman  (13  P.  D.,  203),  the  pensioner 
was  60  years  of  age,  with  no  means  of  support  but  his  daily  labor  and 
a  pension  of  $16  per  month.     Claimant  was  about  55  years  of  age,  and 
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the  owner  of  a  10-acre  farm,  which  afforded  her  a  home,  valued  b\'  her 
at  $600.     She  was  held  to  be  not  in  necessitous  circumstances. 

In  the  case  of  Parker  v,  Parker  (ibid,  233)  pensioner  was  dependent 
upon  his  pension  of  $17  per  month.  His  wife  owned  a  iO-acre 
farm,  valued  by  her  at  $16  per  acre,  and  was  also  possessed  of  certain 
personal  property  which,  with  her  real  estate,  amounted  to  $764. 
The  Bureau  held  that  she  was  not  in  necessitous  circumstances,  and 
in  this  holding  the  Department  concurred. 

In  the  case  of  Daugherty  v.  Daugherty  (ibid,  302)  it  was  contended 
that  as  the  wife  was  not  in  receipt  of  a  net  income  of  $250  per  annum 
she  was  in  necessitous  circumstances  within  the  meaning  of  the  act  of 
March  3,  1899,  but  the  Department  held  that  the  act  which  provided 
that  a  widow  who  was  without  other  means  of  support  than  her  daily 
labor,  and  a  net  income  of  $250  per  annum  (act  of  May  9,  1900),  was 
not  to  be  construed  as  applying  to  the  necessitous  condition  of  the 
wife,  provided  for  in  the  act  of  March  3,  1899.  In  determining  the 
dependence  of  a  widow  the  pension  laws  exclude  her  daily  labor  and  a 
net  income  not  exceeding  $250.  In  determining  the  necessitous  cir- 
cumstances of  the  wife,  both  her  earning  capacity  and  income  are 
included  and  are  to  be  taken  into  consideration  in  connection  with  her 
husband's  social  position  and  ability. 

Food,  clothing,  shelter,  and  medical  attendance,  are  usually  enumer 
ated  as  constituting  the  absolute  necessaries  of  life,  but,  as  stated  by 
Bouvier: 

The  term  necessaries  is  not  to  be  confined  merely  to  what  is  requisite  barely  to 
support  life,  but  includes  many  of  the  conveniences  of  refined  society.  It  is  a  rela- 
tive term  which  must  be  applied  to  the  circumstances  and  condition  of  the  parties. 
Bouvier's  Law  Dictionary,  vol.  2  (15th  ed.),  278. 

As  held  b}^  Assistant  Secretary  F.  L.  Campbell,  in  the  case  of  Fisher 
V.  Fisher  (supra): 

Pensioner's  condition  in  life  l)ecomes  material  in  determining  the  necessitous  con- 
dition of  the  wife,  as  those  words  (necessitous  circumstances)  in  the  statute  naturally 
refer  to  those  necessaries  suitable  to  her  situation  and  his  condition  in  life,  and  which 
the  husband  is  bound  to  provide  or  for  which  he  is  liable  on  an  implied  contract  in 
case  he  fails  to  provide.  The  court*?,  in  passing  upon  the  question  of  the  wife's 
necessitous  circumstances,  invariably  refer  to  the  husband's  physical  and  financial 
ability,  his  condition  in  life,  as  well  as  the  social  condition  of  the  parties. 

No  absolute  rule  can  therefore  be  laid  down  which  will  be  applicable  alike  to  all 
cases,  but  the  fact  as  to  whether  the  wife  is  or  is  not  in  necessitous  circumstances 
should,  in  the  opinion  of  the  Department,  be  ascertained  and  determined  accordinfr 
to  the  evidence  in  each  particular  case,  applying  the  well-known  rules  of  law  in 
cases  involving  the  question  of  necessaries.  Stewart  on  Marriage  and  Divorce 
(par.  180),  2  Kent  (p.  146);  15  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  (p.  875,  f,  and 
note  1,  p.  877);  Clark  v.  Cox  (37  Mich.,  204,  211,  and  212). 

The  duties  of  the  wife,  as  wife,  form  the  considemtion  of  the  hus- 
band's liability  for  her  necessaries.  McCutchen  v,  McGahay  (11  John- 
son, 281);  Cunningham  v.  Irwin  (7  Sergt.  and  Rawle,  247). 
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In  the  case  under  consideration  it  appears  from  the  evidence  that 
pensioner  is  81  years  of  age,  wholly  incapacitated  for  earning  his  sup- 
port  by  manual  labor,  and  with  no  means  of  support  aside  from  his 
pension  of  $12  per  month. 

Claimant  is  57  years  of  age,  with  ability  to  earn  $4  per  week  by 
manual  labor,  and  is  the  owner  of  a  160-acre  farm,  valued  by  her  and 
her  witnesses  at  over  $1,600,  subject  to  a  mortgage  of  $450.  The 
rental  value  of  her  farm  is  admitted  by  her  to  have  been  about  $160 
per  annum  in  1902. 

In  view  of  the  foregoing  facts  the  Department  is  of  the  opinion  that 
•claimant  can  not  be  said  to  be  in  necessitous  circumstances,  within  the 
meaning  of  the  act  of  March  3,  1899,  and  her  claim  for  one-half  her 
hu.sband's  pension  under  said  act  was  for  that  reason  properly  rejected. 

The  action  appealed  from  is  accordingly  affirmed. 


RESTORATION-FRAUD  OR  MISTAKE-VOID  MARRIAGE. 

Eliza  J.  Eveijind  (widow). 

Appellant  was  pensioned  under  the  general  law  from  May  17,  1871,  to  February  16, 
1874,  when  her  name  was  dropped  from  the  rollH  because  of  her  supposed  mar- 
riage with  one  (iray.  Subsequently  the  minors'  application  was  rejected  on  the 
ground  that  the  widow  was  still  living,  her  marriage  to  Gray  being  declared 
null  and  void  on  the  ground  that  he  had  a  wife  living  and  undivorced  at  the 
time  of  his  pretended  marriage  to  claimant.  Whereupon  the  widow  applied  for 
restoration,  but  her  claim  was  rejected  on  the  ground  of  no  record  nor  other 
satisfactory  evidence  showing  origin  of  fatal  disease,  and  no  satisfactory  evidence 
of  the  existence  of  the  same  at  discharge  or  for  a  long  time  thereafter,  and  that 
claimant,  though  aided  by  special  examination,  had  failed  to  establish  the  claim. 

HeUl^  That  claimant  having  once  established  her  claim  and  having  been  allowed  and 
paid  the  pension,  that  finding  can  not  be  legally  set  aside  unless  positive  affirm- 
ative testimony  is  produced  showing  fraud  or  that  the  testimony  on  which  the 
claim  was  allowed  was  not  true. 

Assistant  Secretary  M,  W.  Miller  to  the  Commimxmer  of  Pensions^ 

August  31,  1903, 

William  H.  Eveland  enlisted  as  a  private  in  Company  C,  One  hun- 
dred and  twenty-eighth  Illinois  Volunteer  Infantry',  September  26, 
1862.  Soon  thereafter,  or  within  the  short  period  of  five  months, 
the  regiment  lost  700  men,  principally  by  desertion.  The  officers 
proved  them.selves  utterly  incompetent  to  perform  the  duties  of  their 
respective  commissions,  and  were  mustered  out  of  service  April  4, 
1862,  and  the  enlisted  men  formed  into  a  detachment  and  retained 
in  the  service  when  consolidated  with  the  Ninth  Illinois  Regiment. 
Eveland,  the  soldier  herein  referred  to,  was  transferred  to  Company 
F,  Ninth  Illinois  Volunteers,  and  subsequently  transferred  to  Com- 
pany A  of  that  regiment,  and  finally  discharged  the  service  June  30, 
1865.     He  never  applied  for  a  pension.     He  died  May  17,  1871,  and 
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on  March  8,  1880,  his  widow,  Eliza  J.,  for  herself  and  four  minor 
children,  applied  for  pension.  Her  claim  was  allowed  December  23. 
1892,  it  being  held  that  death  resulted  from  chronic  diarrhea,  compli- 
cated with  disease  of  lungs,  a  cause  which  was  legally  accepted  a?* 
originating  in  the  service  and  in  line  of  duty. 

It  appears  that  the  widow  remarried  one  William  C.  Gray  Februarj- 
15,  1874,  the  date  when  her  pension  terminated. 

May  15, 1893,  the  surviving  minor  children  of  soldier,  namely,  Wil- 
liam P.,  Eliza  S.,  and  Nancy  E.,  Eveland,  applied  for  pension  as  the 
children  of  said  soldier,  alleging  that  his  death  was  due  to  a  disability 
contracted  in  the  service,  and  on  August  20,  1898,  the  claims  of  the 
minors  were  rejected  on  the  ground  of — 

No  title;  widow  still  living,  and  not  legally  remarried  and  evidence  obtained  on 
special  examination  shows  that  widow's  remarriage  to  one  William  C.  Gray  Febru- 
ary 15,  1874,  was  illegal,  null,  and  void,  said  Gray  at  the  time  having  a  wife  living 
from  whom  he  had  never  been  divorced  and  said  wife  is  yet  living. 

November  23, 1898,  the  widow  applied  for  restoration  to  the  pension 
roll,  alleging  that  her  marriage  to  Gray  had  been  pronounced  illegal 
and  void,  and  she  asked  to  be  restored  to  the  roll  as  the  widow  of  said 
soldier. 

The  claim  was  specially  examined  in  the  field  in  1897, 1898,  and  1900* 
and  on  November  9,  1900,  her  claim  was  rejected  on  the  ground  of — 

No  record  and  no  other  satisfactory  evidence  showing  origin  of  fatal  chronic  diar- 
rhea in  service  and  no  satisfactory  evidence  showing  existence  of  same  at  di^chai^e 
or  for  a  long  time  thereafter,  and  claimant,  though  aided  hy  a  special  examination, 
had  failed  to  produce  the  necessary  evidence  to  establish  the  claim. 

It  appears  that  additional  testimony  was  thereafter  filed  and  the  wit- 
nesses testifying  were  interviewed  by  a  special  examiner  in  1901,  and 
on  March  15,  1902,  reopening  was  denied. 

August  29,  1902,  her  attorney  appealed.     It  is  contended  that — 

If  the  evidence  furnished  by  the  claimant  in  her  first  claim  was  conclusive  enough 
to  w^arrant  the  allowance  of  a  pension  to  her  from  the  date  of  the  soldier's  death  to 
the  date  of  her  remarriage,  it  should  also  admit  of  the  allowance  of  her  claim  for 
restoration  for  pension,  unless  fraud  or  a  plain  mistake  of  facts  or  error  of  law  is 
shown. 

It  appears  that  one  Dr.  S.  H.  Bundy^  was  one  of  the  principal  wit- 
nesses upon  whose  testimony  the  claim  was  originally  allowed.  It  is 
now  held  that  Dr.  Bundy's  testimony  is  unreliable.  A  note  following 
the  official  words  rejecting  the  claim  for  restomtion  states: 

Testimony  of  S.  TI.  Bundy,  calling  himself  medical  officer  of  One  hundre<l  and 
twenty-eighth  Illinois  Volunteers  and  Ninth  Illinois  Volunteers,  upon  which  claim 
was  originally  allowed,  shown  to  \ye  of  no  value.  Bundy  was  a  special  examiner  of 
this  Bureau  at  one  time;  record  bad. 

This  claim  was  originally  allowed  December  23,  1892,  ten  months 
after  Bund}'  had  left  the  Bureau  on  his  resignation,  which  was  duly 
accepted,  and  therefore  long  after  the  charges  above  referred  to  had 
been  officially  investigated. 
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'  In  Bundy's  original  aflBdavit  in  this  case,  filed  December  3, 1884,  he 
stated  that  he  was — 

on  duty  with  One  hundred  and  twenty-eighth  Illinois  Infantry  Volunteers  as  act- 
ing surgeon  while  said  regiment  was  on  duty  at  Cairo  and  Mound  City,  111.,  in  the 
winter  of  1862-63,  and  wdth  the  Ninth  Regiment  Illinois  Infantry  while  around 
Atlanta  in  1864. 

He  signed  his  name  to  this  aflS davit  as — 

Late  surgeon  on  duty  with  One  hundred  and  twenty-eighth  Regiment  Illinois  Vol- 
unteers and  Acting  Assistant  Surgeon  U.  S.  Volunteers,  in  charge  Ninth  Regiment 
Illinois  Volunteer  Infantry. 

The  i-ecords  do  not  show  his  name  borne  on  the  rolls  of  either  of  the 
regiments  named. 

In  a  letter  to  his  attorneys,  dated  June  9,  1892,  he  stated  his  con- 
nection with  said  regiments  as  follows: 

1  reply  to  your  letter  of  the  6th  instant  and  also  to  the  within  letter  of  the  adju- 
tant-general of  Illinois.  I  have  to  say  that  I  was  elected  surgeon  of  the  One  hun- 
dred and  twenty -eighth  Illinois  Volunteer  Infantry;  went  with  the  regiment  to 
Camp  Butler,  Cairo,  and  Mound  City,  111.,  fall  of  1862,  winter  of  1862-63,  and  early 
spring  of  1863,  acting  as  "surgeon  on  duty,"  and  part  of  the  time,  ** surgeon  in 
charge." 

Dr.  George  W.  French,  first  assistant  surgeon,  heing  really  the  only  military  medi- 
cal officer,  and  I  doing  most  of  the  work  among  the  sick. 

Owing  to  the  disorganized  state  of  the  regiment,  I  declined  a  commission;  but  as 
most  of  the  men  were  my  neighbors  and  sons  of  neighbors,  and  nearly  all  became 
sick  from  exposure  at  Camp  Butler,  I  could  not  leave  them,  but  stood  by  them  as 
purely  a  labor  of  love. 

I  never  drew  any  pay  from  any  source  whatever.  These  facts  have  been  stated 
and  sworn  to  hundreds  of  times  in  original  affidavits,  statements  to  special  examiners, 
etc.,  and  never  before  questioned;  and  whether  received  by  the  Commissioner  of 
Pensions  now  or  not,  is  of  no  consequence  to  me. 

J   An  office  examiner  appended  to  the  case  the  following  note: 

From  the  roster  of  army  surgeons  (p,  36),  it  appears  that  Dr.  S.  H.  Bundy  was 
present  with  the  One  hundred  and  twenty-eighth  Illinois  Infantry,  December,  1862. 

Dr.  Bundy's  explanation  as  to  his  service,  etc.,  was  in  the  record 
and  evidently  considered  when  the  claim  was  admitted  in  1892.  He 
made  his  original  affidavit  September  5,  1884,  when  60  years  of  age. 
He  was  interviewed  by  an  examiner  under  the  claim  for  restoration 
March  15, 1897,  when  74  years  of  age.  While  his  deposition  is  not  so 
strong  as  his  affidavit  (evidently  written  by  him),  he  testified  that  he 
knew  the  soldier  before,  during,  and  aftei  his  service,  stating  that  he 
treated  .soldier,  as  he  recollected,  for  diarrhea  when  he  was  a  member 
of  both  the  One  hundred  and  twenty-eighth  and  Ninth  Illinois;  that 
after  soldier's  return  home  he  saw  him  quite  often;  that  he  was  always 
pale  and  thin  and  had  no  energ}%  and  that  he  had  a  cough,  etc. ;  that 
he  often  prescribed  for  soldier  at  his  office;  that  he  saw  him  every 
month  and  frequently  every  week  after  muster  out,  except  for  the  six 
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or  seven  months  before  his  death;  that  he  was  emaciated  and  broken 
down  and  appeared  unable  to  do  heavy  work,  and  was  devoid  of  ambi- 
tion, etc. 

The  examiner,  in  making  his  report  March  29,  1897,  after  taking 
twenty  or  more  depositions,  stated: 

I  am  of  opinion  soldier  died  from  the  effects  of  chronic  diarrhea  and  lung  compli- 
cations, not  pneumonia,  and  that  he  was  suffering  with  these  disabilities  at  discharge 
and  constantly  suffered  with  the  same  from  discharge  till  death.  I  am  also  of 
opinion  soldier  was  free  from  these  diseases  at  the  time  he  enlisted.  *  *  *  J  am 
of  opinion  soldier's  death  was  the  result  of  his  army  service. 

Considerable  testimony  was  thereafter  taken  by  examiners  in  1898 
and  1900,  some  of  which  was  negative  in  character  and  some  supported 
the  claim  both  as  to  origin  and  continuance. 

It  appears  that  restoration  of  the  claim  was  denied  because  the  testi- 
mony of  Dr.  Bundy  could  not  be  accepted  as  true.  His  testimony  was 
considered  reliable  in  1892,  and  upon  it  and  other  testimony  in  the  ca.se 
the  claim  was  admitted.  His  testimony  was  considered  unreliable  in 
1900,  and  the  claim  rejected  for  want  of  sufficient  evidence  as  to  origin 
and  continuance  of  the  fatal  chronic  diarrhea. 

This  difference  in  the  estimate  placed  on  Dr.  Bund^'^'s  reliability,  and 
which  resulted  in  the  rejection  of  claim  for  restoration,  grew  out  of 
the  charges  made  against  him  above  referred  to,  a  charge  of  having 
falsified  his  pay  account  when  a  special  examiner,  and  of  having 
accepted  presents,  etc. 

It  is  barely  possible  that  when  in  December,  1892,  the  widow's  claim 
wus  admitted,  the  charges  against  Dr.  Bundy  were  not  known  to  the 
officers  admitting  it.  These  officers,  however,  must  then  have  known 
his  connection  or  alleged  connection  with  the  One  hundred  and  twenty- 
eighth  and  Ninth  Illinois,  and  must  have  accepted  his  testimony  as 
true,  although  probably  knowing  the  then  serious  charges  against 
him. 

In  the  case  of  the  minors  of  Daniel  M.  Easley  (12  P.  D.,  179)  it  is 
stad: 

The  evidence  has  been  examined  with  sufladent  care  to  ascertain  that  it  afforded 
reasonable  ground  for  the  judgment  rendered  in  1897  in  the  case  of  the  widow.  It  is 
readily  perceived  that  there  might  be  an  honest  difference  of  opinion  as  to  whether 
said  evidence  established  the  service  origin  of  the  soldier's  fatal  disease  or  not,  but 
the  question  having  been  adjudicated  it  should  not,  in  the  opinion  of  the  Depart- 
ment, have  been  subsequently  reopened  in  connection  with  the  minors'  claim.  Pul>- 
lic  policy  and  a  due  regard  for  the  rights  of  claimants  require  that  there  shall  be,  at 
some  time,  a  final  decision  and  an  end  to  litigation.  Where  an  invalid  pensioner  has 
died  of  some  disease  or  disability  for  which  he  was  pensioned,  it  would  be  a  manifest 
hardship  to  require  his  widow  to  reop)en  and  prove  his  title  de  novo  in  order  to 
establish  her  own  right  to  pension;  and  the  same  objections  apply  to  requiring  a 
minor  to  prove  title  in  the  widow.  Not  only  would  such  a  rule  of  practice  work 
great  hardship  and  injustice  to  claimants,  lut  it  would  also  greatly  increase  the  work 
of  the  Bureau  and  resulting  expense  to  the  (xovemment  in  the  adjustment  of  claims. 
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Of  course,  where  fraud  is  shown,  or  a  plain  mistake  of  fact  or  error  of  law,  the  case 
^•ould  be  different.  But  in  the  absence  of  such  showing,  the  Department  is  clearly 
of  the  opinion  that  a  matter  of  fact  which  has  been  admitted  as  true  in  the  claim  of 
the  soldier  or  his  widow  should  not  be  called  in  question  under  a  subsequent  appli- 
cation filed  by  the  person  who  succeeds  to  his  or  her  pensionable  right. 

It  may  be  said  that  the  evidence  as  originally  filed  fairly  made  out 
a  case  of  merit. 

It  appears  to  be  admitted  that  soldier's  death  was  due  to  chronic 
diarrhea  complicated  with  lung  disease.  The  question,  therefore,  in 
1892  was  whether  the  fatal  disability  had  its  origin  in  the  service  and 
in  line  of  duty.  As  observed,  origin  in  service  was  then  admitted.  Dr. 
Bundy  w^as  an  important  witness,  but  other  testimony  in  the  case  also 
supported  the  claim. 

When  the  claim  for  restoration  was  filed,  the  same  was  thoroughly 
investigated  in  the  field  and  Dr.  Bundy  was  interviewed  and  his 
former  statement  substantiall}'  corroborated.  Other  important  wit- 
nesses also  showed  knowledge  of  both  origin  and  continuance  of  the 
fatal  disabilities.  Restoration  was,  however,  denied  because  of  Bun- 
dy's  ''  bad  record."  If  his  testimony  could  not  be  relied  upon  it  would 
seem  that  it  was  useless  to  take  it. 

Where  a  pension  is  once  allowed  and  paid  to  a  widow  on  a  finding 
by  the  Bureau  that  her  husband,  the  soldier,  died  from  the  effects  of 
a  disability  contracted  in  the  military  service  and  in  line  of  duty,  that 
finding  can  not  be  legally  set  aside  unless  positive,  affirmative  testi- 
mony is  produced  showing  fraud,  or  that  the  testimony  upon  which 
the  claim  was  allowed  was  in  fact  not  true. 

The  testimony  taken  on  special  examination  in  1897, 1898,  and  1900, 
did  not  show  f  mud  had  been  committed,  nor  did  it  affirmatively  show 
that  the  testimony  upon  which  the  claim  was  allowed  was  not  true. 
On  the  contrary,  it  supported  the  finding  originally  reached  by  the 
Bureau. 

Assuming  that  Dr.  Bundy  falsified  his  accounts  in  connection  with 
his  duties  in  the  Pension  Bureau,  it  does  not  necessarily  follow  that 
he  gave  false  testimony  in  this  claim.  On  the  contrary'-,  his  testimon}" 
given  in  1897  before  an  examiner  fourteen  years  after  he  made  his 
affidavit,  when  he  was  74  years  old,  given  on  the  spur  of  the  moment 
when  suddenly  called  upon  by  the  examiner,  shows  that  he  had  per- 
sonal knowledge  of  the  matters  to  which  he  had  testified.  His  testi- 
mony has  substantial  corroboration  in  the  evidence  given  by  other 
w^itnesses  to  the  special  examiner. 

It  is  deemed  unnecessary  for  the  purposes-  of  this  decision  to  set 
forth  the  testimony  of  the  several  witnesses  taken  on  special  examina- 
tion. The  examiner  whose  report  is  above  quoted  fairl}'  represented 
that  testimony. 

It  is  shown,  and  the  Bureau  admits,  that  when,  on  February'  15, 
1874,  William  C.  Gray  married  claimant,  he  then  had  a  wife  living  in 
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the  city  of  St.  Louis,  Mo.,  from  whom  he  had  not  been  divorced^ 
Claimant's  marriage  to  him  was  therefore  null  and  void,  and  she  still 
remained  the  widow  of  the  soldier,  William  H.  Eve  land. 

All  the  testimony  is  to  the  eflFect  that  claimant  is  a  hard-working^ 
woman  of  excellent  character. 

Under  all  the  facts  and  circumstances  in  this  case  it  is  believed  that 
the  rejection  of  the  claim  for  restoration  for  the  reason  stated  was 
error.  The  action  appealed  from  is  therefore  reversed,  and  the  papers 
are  herewith  returned,  with  directions  to  readjudicate  the  claim  iu 
conformity  with  the  views  hereinabove  expressed. 


DIVISION  OF  PENSION-DESERTION—DECREE— RES  JUDICATA. 
BURDETTE  V.    BURDETTE,    ALIAS   OaKLEY. 

Claimant  having  left  her  husband  and  the  matrimonial  domicile,  it  is  incumbent 
upon  her  to  show  by  satisfactory  evidence  that  she  was  legally  justified  in  her 
said  separation  in  order  to  establish  marital  desertion  on  the  part  of  the  husband. 

Claimant  having  submitted  her  domestic  controversy  to  the  courts,  she  is  bound  by 
their  judicial  decisions  therein,  no  appeal  having  been  taken  therefrom. 

An  unsworn  petition  can  not  be  considered  in  the  adjudication  of  claims  for  the 
division  of  pension  under  the  act  of  March  3,  1899. 

The  evidence  in  this  case  fails  to  establish  desertion  on  the  part  of  pensioner,  as  the 
separation  appears  to  have  resulted  from  domestic  discord  and  a  mutual  desire 
for  separation. 

Separation  to  constitute  desertion  must  be  against  the  will  of  the  innocent  party. 

Assistant  Secretary  M,   Wl  Miller  to  the  Corrwiissioner  of  PensionSy 

August  SI,  190S. 

George  Burdette,  alias  Thomas  Oakley,  a  pensioner  under  certificate 
No.  17442,  appealed  by  his  attorney,  J.  P.  Lockwood,  July  9,  1903, 
from  the  Bureau  action  of  December  23,  1902,  wherein  the  Bureau 
rejected  his  application  for  restoration  of  one-half  of  his  pension 
allowed  his  wife,  Barbara  C,  July  8,  1901,  on  the  ground  that  he  had 
deserted  her,  she  being  his  lawful  wife,  of  good  moral  character,  and 
in  neccvssitous  circumstances. 

It  is  contended,  on  behalf  of  pensioner  in  his  said  appeal,  that  the 
evidence  shows  that  claimant  deserted  the  pensioner;  that  she  left  him 
without  just  cause  and  immediately  thereafter  filed  her  application  for 
divorce,  which  suit  was  subsequently  dismissed;  that  the  court  in  ren- 
dering a  judgment  of  dismissal  of  her  proceedings  for  divorce  incor- 
porated an  additional  provision  for  alimon}"  while  she  lived  away  from 
her  homo,  the  condition  being  that  the  opportunity  for  her  return 
was  to  be  maintained,  which  condition  has  been  complied  with;  that 
in  her  sul)sequent  proceedings  for  contempt  for  nonpaj^ment  of  ali- 
mony her  petition  was  dismissed. 
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Claimant,  in  her  answer  to  said  appeal,  admits  that  her  bill  for 
divorce  was  dismissed,  but  contends  that  the  judge  stated  orall}": 

That  he  was  satisfied  the  appellant  had  not  treated  hiH  wife  as  a  husband  should, 
and  also  that  his  children  had  been  guilty  of  rude  and  cruel  conduct  toward  her,  and 
the  court  was.t?atisfie<l  the  same  w^as  done  with  his  knowledge;  that  the  court  would 
dismiss  the  bill  and  thereby  give  him  an  opportunity  of  restoring  his  said  wife  to  his 
home  and  treating  her  better  in  future  than  he  had  in  the  past;  otherwise  he  would 
liave  to  pay  the  sum  of  $1.50  per  week  as  alimony. 

She  admits  that  she  filed  a  petition  for  contempt  against  the  appel- 
lant in  said  court  subsequent  to  the  date  of  the  decree  passed  therein 
because  he  did  not  pay  her  alimony  as  ordered,  and  alleges  that  at  the 
hearing  of  her  petition  both  sides  placed  witnesses  on  the  stand;  that 
the  witnesses  for  the  appellant  mostly  swore  to  the  fact  that  he  was 
unable  to  pay  alimony,  for  the  reason  that  he  only  made  %^  per  week, 
and  was  greatly  in  debt  to  his  landlord  for  house  rent  and  also  owed 
doctors'  bills  and  medicine  bill  and  had  some  minor  children  to  sup- 
port; that  as  she  was  unable  to  show  that  her  husband  was  able  to 
comply  with  the  decree  her  petition  was  dismissed. 

Claimant  ha.s  also  filed  with  her  appeal  a  copy  of  a  bill  for  divorce 
filed  by  her  said  husband  October  6,  1902,  and  argues  that  as  her  said 
husband  had  failed  to  prosecute  his  suit  for  divorce,  the  allegations  in 
his  bill  were  untrue,  as  otherwise  he  would  have  received  a  divorce, 
and  these  proceedings  ''  would  not  need  to  have  been  reviewed  by  the 
honorable  Secretary  of  the  Interior." 

It  appears  from  the  evidence  in  the  case  that  pensioner,  a  widower, 
aged  45,  with  two  minor  children,  was  married  to  claimant  in  Balti- 
more, Md.,  she  being  a  spWister,  aged  35  years,  as  appears  from  the 
marriage  certificate;  that  they  cohabitated  as  man  and  wife  until  Sep- 
tember 13,  1899,  when  claimant  separated  from  her  said  husband, 
since  which  time  she  has  not  returned  or  cohabitated  with  him.  On 
the  next  day,  September  14,  1899,  pensioner  advertised  her  as  having 
deserted  him,  giving  notice  that  he  would  not  be  responsible  for  any 
debts  contracted  by  her.  On  September  19,  1899,  six  days  after  the 
separation,  claimant  filed  her  bill  for  divorce  a  mensa  et  thoro  in  the 
circuit  court  of  the  city  of  Baltimore,  and  an  order  for  alimony  pen- 
dente lite  and  counsel  fees  was  issued,  and  subsequently  made  abso- 
lute. Lssue  was  joined  on  answer  and  replication,  testimony  was 
taken,  and  on  June  20,  1000,  the  court,  by  Hon.  Pere  L.  Wickes, 
rendered  the  following  decree: 

In  the  circuit  court  of  Baltimore  city. 

Barbara  Burdktte  r.  George  Burdrtte. 

This  cause  having  been  set  down  for  hearing  the  arguments  of  counsel,  the  pro- 
ceedings, and  the  testimony  having  been  read  and  duly  considered  by  the  court. 

It  is,  therefore,  this  20th  day  of  June,  1900,  hy  the  circuit  (M)urt  of  Baltimore  city, 
adjudged,  ordered,  and  decreed  that*  the  bill  of  complaint  for  a  dec^ree  of  divorce 
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"a  ineiisa  et  thoro"  exhibited  against  the  defendant,  (leorge  Burdette,  is  hereby 
dismissed. 

And  it  is  further  adjudged,  ordered,  and  decreed  that  the  defendant,  George  Bur- 
dette, pay  unto  the  complainant,  Barbara  Burdette,  the  sum  of  $1.50  each  and  every 
week  as  and  for  maintenance  support,  and  accounting  from  the  20th  day  of  June. 
1900,  and  to  continue  the  said  weekly  payments  until  the  defendant,  Geoi^»  Eur- 
dette,  is  ready  and  willing  to  receive  the  complainant,  Barl>ara  Burdette,  into  his 
domicile,  and  there  to  maintain  and  support  the  said  Barbara  Burdette  a(x,ord- 
ing  to  his  rank  and  station  in  life,  and  to  make  her  life  more  comfortable  in  the 
future  by  avoiding,  as  far  as  he  is  able  to  do  so,  the  nideness  and  abuse  of  which  she 
complains,  and  in  the  event  and  failure  of  the  said  Barbuu  Burdette  refusing  to 
return  to  the  defendant's  domicile,  then  the  weekly  payment  of  the  aforesaid  sum  of 
money,  payable  by  the  defendant  to  the  complainant,  shall  forthwith  cease. 

And  it  is  also  further  onlered  and  decreed  that  the  defendant  pay  the  costs  of  these 
proceetlings. 

Claimant  Hubsequcntly  tiled  her  petition  in  said  court,  praj-ing  that 
her  said  husband  be  punished  for  contempt  for  nonpayment  of  alimony 
and  counsel  fee,  and  on  April  14,  1902,  the  court,  by  the  Hon.  Henry 
Stockbridge,  judge,  rendered  the  following  order  of  dismissal: 

In  the  circuit  court  of  Baltimore  city. 

Barbaka  Burdktte  r.  Georcje  Bitrdktte. 

The  petition  for  cont<»mpt  of  this  honorable  court  for  nonpayment  of  alimoniy  et 
counsel  fee  having  l)een  set  for  hearing,  the  arguments  of  counsel,  the  testimony 
having  been  heard,  and  duly  considered  l)y  the  court, 

It  in  therefore,  this  14th  day  of  April,  1902,  by  the  circuit  court  of  Baltimore  city, 
adjudgtnl,  ordered,  and  decreed  that  the  petition  of  contempt  of  this  honorable  court 
is  hereby  dismissed. 

Where  a  bill  is  dismissed  upon  the  hearing  the  presumption  is  that 
there  was  a  final  determination  of  the  causct  Fletchers  Equity-  Plead- 
ing and  Practice,  p.  714  and  note  87.  An  unconditional  dismissal  of 
a  bill,  especially  at  the  hearing  after  issue  joined,  is  a  tinal  decree. 
Ibid.,  591  and  note  93. 

As  stated  by  the  same  author  at  page  589: 

There  is  no  instance  in  which  a  court  has  reinstate<l  a  bill  which  has  been  regu- 
larly dismissed  for  the  mere  purix)8e  of  agitating  the  question  of  costs'. 

The  court  in  dismissing  claimant's  bill  at  the  hearing  must  have 
necessarily  found  against  her  upon  the  material  issues  in  the  case, 
which  were  her  right  to  a  separate  maintenance  and  alimony.  These 
issues  w^ere,  in  turn,  dependent  upon  the  question  as  to  which  part}' 
was  responsible  for  the  .separation. 

It  is  true  that  the  court  in  the  same  decree  dismissing  the  bill  at  the 
final  hearing  assumed  to  award  the  wife  alimony  from  the  date  of  the 
decree  in  case  the  husband  refused  to  receive  her  at  his  home  as  his 
wife  and  support  her  '^according  to  his  rank  and  station  in  life/'  and 
in  ca.se  of  her  failure  to  return  to  his  domicile  her  alimony  wa*?  to 
cease.     Iler  right  to  alimony  prior  to  June  20,  1900,  was  denied  her 
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by  Judge  Wickes  in  the  dismissal  of  her  bill  and  her  right  to  alimony 
for  the  future  was  made  dependent  upon  the  future  conduct  of  the 
parties. 

The  question  of  her  right  to  alimony  was  presented  to  the  court  by 
her  petition  for  an  attachment  against  her  husband  for  contempt,  by 
reason  of  his  failure  to  pay  alimony  under  the  first  decree,  and  the 
court,  by  dismissing  her  said  petition  at  the  hearing  and  after  ist^ue 
joined,  and  after  the  hearing  of  testimony  and  arguments  of  counsel, 
denied  her  right  to  alimony.  The  question  of  legality  of  so  much  of 
the  final  decree  dismissing  her  bill,  as  awards  her  alimony  condition- 
ally, does  not  appear  to  have  been  raised  or  questioned  by  the  court 
in  passing  upon  and  dismissing  her  said  petition.  The  legal  effect  of 
the  second  decree  was  to  hold  that  she  had  not  shown  herself  entitled 
to  a  divorce  a  mensa  et  thoro,  or  to  alimony;  that  she  was  not  the 
innocent  or  injured  party,  and  that  her  husband  was  not  solely  respon- 
sible for  the  separation.  This  dismissal  of  her  petition,  like  the  dis- 
missal of  her  bill,  was  a  final  decree,  and  no  appeal  has  been  taken 
therefrom. 

Claimant  having  left  her  husband  and  the  matrimonial  domicile,  it  is 
incumbent  upon  her  to  show,  by  satisfactory  evidence,  that  she  was 
legally  justified  in  her  said  separation  in  order  to  establish  marital 
desertion  on  the  part  of  her  husband. 

Having  submitted  her  domestic  controversy  to  the  courts,  she  is 
bound  by  their  judicial  determination  thereof,  no  appeal  having  been 
taken  therefrom. 

In  her  testimony  in  this  case  claimant  has  wholly  failed  to  allege  or 
prove  a  single  act  of  cruelty  or  neglect  on  the  part  of  her  husband  to 
justif}'  her  in  leaving  him.  The  strongest  evidence  on  that  point 
offered  by  claimant  is  to  the  effect  that  after  she  had  left  his  house,  in 
accx)rdance  with  her  previous  threats,  he  sent  word  to  her  to  remove 
her  things  out  of  his  house,  and  that  he  would  advertise  her  in  the 
papers.  This  might  or  might  not  constitute  cruelty,  but  the  conduct 
of  both  parties  indicates  that,  whatever  may  have  been  the  original 
cause  of  their  misunderstandings  and  separation,  their  desire  for  sepa- 
ration was  mutual. 

Evidently  realizing  the  weakness  of  the  testimony  in  her  behalf, 
claimant  appears  to  have  attempted  to  supply  the  defect  and  strengthen 
her  case  by  an  unsworn  petition,  signed  by  twenty-four  petitioners, 
wherein  they  recite  that: 

We,  the  undersigned,  hearing  of  an  effort  upon  the  part  of  one  George  Burdette 
to  deprive  his  wife  of  one-half  his  pension,  and  that  in  furtherance  of  his  ca«e  he 
all^fes  that  his  wife,  Barbara  C.  Burdette,  left  his  home  of  her  own  volition,  we 
beg,  respectively,  to  say  that  many  of  us,  whose  names  are  hereunto  appended,  have 
known  Mrs.  Burdette  from  childhoo<l,  and  are  acquainted  with  her  case.  We  unheni- 
tatingly  pronounce  any  such  charge  or  charges  on  the  part  of  her  husband  as  false 
and  without  any  foundation. 
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It  seems  nardly  necessary  to  state  that  this  is  not  evidence  to  be 
considered  in  the  determination  of  claimant's  right  under  the  act  of 
March  3,  1899,  and  no  mention  would  bo  made  of  this  petition  but  for 
the  fact  that  it  is  found,  bound  v^ith  the  evidence  and  attached  to  the 
face  brief  in  the  case,  and  ma}'  be  presumed  to  have  been  considered, 
together  with  the  legitimate  testimony  and  proofs  in  the  case. 

Claims  under  the  act  of  March  3, 1899,  are  in  the  nature  of  a  suit  at 
law  where  the  question  of  title  to  money  is  at  issue.  The  claimant  i.'* 
required  to  establish  her  claim  by  competent  and  satisfactory  evidence, 
and  an  unsworn  petition  is  not  such  evidence  and  should  not  be  con- 
iiidered.  If  the  claimant  be  allowed  to  support  her  claim  by  such  a 
petition,  the  pensioner  should  be  entitled  to  the  same  right  as  to  his 
defense,  and  the  one  furnishing  the  strongest  petition  be  allowed  to 
prevail.  Such  a  practice  would  only  tend  to  confusion,  is  unauthor- 
ized, and  should  not  be  countenanced  or  permitted. 

The  Department  is  of  the  opinion  that  the  evidence  in  this  case  fails 
to  establish  desertion  on  the  part  of  the  pensioner  within  the  meaning 
of  the  act  of  March  3, 1899,  as  the  separation  appears  to  have  resulted 
from  mutual  disagreements  and  a  mutual  desire  for  separation.  So 
far  as  the  evidence  shows,  the  claimant  has  made  no  effort  to  secure  a 
reconciliation,  but  tends  to  show  that  pensioner  requested  his  wife  to 
return  to  him.  Mere  separation  does  not  constitute  desertion,  but  the 
separation  must  be  against  the  will  or  consent  of  the  innocent  party. 
Whitney  t\  Whitney  (13  P.  D.,  301);  Crume  ?'.  Crume  (Ibid.,  424-427). 

In  questions  of  desertion  the  intention  of  the  persons  absenting 
themselves  has  a  large,  if  not  controlling  influence.  Kenned}-  v.  Ken- 
nedy (87111.,  250). 

As  claimant  has  failed  to  establish  desertion,  the  action  appealed 
from,  refusing  to  reopen  the  case  and  to  restore  to  pensioner  his  full 
pension  from  March  4, 1902,  the  date  of  filing  his  application  therefor, 
is  revei'sed. 


bivisiox  of  pension— practice— special.  examiners. 
Buck  v.  Buck. 

Pensioner's  sole  assignment  of  error  in  his  appeal  is  that  the  special  examiner  failed 
and  refused  to  take  the  depositions  of  his  eleven  impeaching  witnesses. 

Held,  That  said  assignment  is  defective  in  that  it  fails  to  show  that  any  application 
had  been  made  to  the  Commissioner  of  Pensions  for  an  examination  of  said  wit- 
nesses, and  refused  by  the  Commissioner,  and  for  the  further  reason  that  the 
appeal  fails  to  allege  that  the  testimony  of  the  witnesses,  sought  to  be  impeached, 
was  untrue. 

Appellant  alleged  no  error  before  the  special  examiner,  and  took  no  exceptions  to 
his  nilings,  and  the  question  as  to  whether  the  examiner  properly  exercised  his 
discretion  in  conducting  the  examination  can  not,  against  the  objection  of  appel- 
lee, l^e  permitted  to  he  first  raised  on  appeal. 

Neither  claimant  nor  pensioner,  in  claims  under  the  act  of  March  3, 1899,  is  entitled, 
as  a  legal  right,  to  the  services  of  a  special  examiner. 


Digitized  by 


Google 


DECISIONS   RELATING   TO   PENSIONS,  151 

Asidstant  Secreiai^y  M,   W.  Milh-r  to  the  Omwilssloner  of  Peiimo^u^ 

August  31,  1903, 

John  Buck,  a  pensioner  under  eertiiScate  No.  580496,  appealed  July 
S^  1903,  from  the  Bureau  action  of  June  2,  1903,  allowing  the  claim 
of  his  wife,  Emaline,  filed  June  24,  1902,  for  one-half  his  pension,  on 
the  ground  that  he  had  deserted  her,  she  being  of  good  moral  charac- 
ter and  in  nece.ssitous  circumstances. 

Pensioner,  by  his  attorney,  John  T.  Parson,  contends  in  his  appeal 
that  the  special  examiner  "failed  and  refused  to  take  the  depositions 
of  11  of  appellant's  most  important  witnesses,"  naming  them;  "that 
the  evidence  of  these  11  witnesses,  who  are  some  of  the  most  reliable 
citizens  in  Hancock  County,  will  impeach  the  evidence  of  the  wit- 
nesses of  appellee.  Wherefore  appellant  prays  that  the  error  of  fact 
be  corrected,  and  for  all  proper  relief." 

Claimant,  by  her  attomej^,  Eugene  C.  Vance,  in  answer  to  said 
appeal,  contends — 

First.  It  is  not  stated  in  what  particular  the  evidence  of  any  witness  for  the 
appellee  would  l>e  impeached  by  any  of  the  witnesses  whose  depositions  were  not 
taken,  nor  is  it  averred  that  any  of  the  testimony  given  by  any  of  appellee's  witnesses 
is  not  true. 

Second.  That  the  action  and  recommendations  of  a  sworn  officer  of  the  I'nited 
8tat«8  who  is  an  impartial  trier  of  the  truth  of  given  facts  should  not  be  net  aside 
upon  the  bald  statements  of  a  party  interested  in  the  case. 

Thinl.  The  acjtion  of  the  Hancock  circuit  court  ordering  appellant  to  pay  appellee 
maintenance  pending  the  trial  of  the  divorce  case  between  the  parties,  and  his  fail- 
ure to  do  this,  his  desertion  of  her  in  her  old  age,  making  no  provision  for  her  sup- 
port, should  appeal  with  resistless  force  to  the  Department. 

Pensioner's  sole  assignment  of  error  in  his  said  appeal  is  that  the 
special  examiner  who  conducted  the  examination  in  this  case  failed  and 
refused  to  take  the  depositions  of  eleven  of  his  impeaching  witnesses. 

The  Department  is  of  the  opinion  that  said  assignment  is  fatally 
defective,  sis  it  fails  to  show  or  allege  that  any  application  had  been 
made  to  the  Commissioner  of  Pensions  for  a  special  examination  of 
said  witnesses,  and  denied  by  the  Conunissioner;  and  for  the  further 
reason  that  the  appe'^l  fails  to  allege  that  the  testimony  of  the  wit- 
nesses sought  to  be  impeached  was  untrue  or  unreliable. 

The  pensioner  alleged  no  error  before  the  special  examiner  and  took 
no  exceptions  to  his  rulings,  and  the  question  as  to  whether  the  exam- 
iner properly  exercised  his  discretion  in  conducting  the  examination 
can  not,  against  the  objection  of  claimant,  be  permitted  to  be  first 
raised  on  appeal. 

Neither  the  claimant  nor  pensioner  in  claims  under  the  act  of  March 
3,  1899,  is  entitled,  as  a  legal  right,  to  the  services  of  a  special  exam- 
iner. Both  claimant  and  pensioner  are  required,  under  the  rules,  to 
establish  their  cause  and  defense  by  satisfactory  testimony  and  at  their 
own  expense. 
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The  question  as  to  whether  a  special  examination  should  be  had  in 
any  case  is  one  resting  in  the  sound  discretion  of  the  Commissioner  of 
Pensions,  the  object  being  to  protect  the  Bureau  against  claims  which 
are  not  genuine  and  to  obtain  the  facts  when  the  best  obtainable  ex 
parte  testimony  furnished  leaves  the  Bureau  in  doubt  as  to  the  right 
of  the  caase. 

As  stated  in  paragraph  5,  page  79,  Treatise  on  the  Practice  of  the 
Pension  Bureau,  of  1898, 

The  duties  of  a  special  examiner  are  delicate  and  important;  he  is  cliarged  with 
the  protection  of  the  interests  of  the  Government  and  the  rights  of  the  claimant; 
he  is  not  in  any  sense  the  attorney  of  either;  his  mission  in  all  cases  is  to  obtain  the 
real  facts,  and,  without  bias  or  prejudice,  for  or  against' either  party  in  interest, 
report  the  same  to  the  Commissioner. 

As  provided  by  the  pension  laws,  the  examiner's  duty  is  to  admin- 
ister oaths  and  take  affidavits,  and  in  the  exercise  of  these  powers  he 
is  required  by  the  practice  to  exercise  intelligent  judgment  and  dis- 
cretion; to  avoid  the  taking  of  irrelevant  or  immaterial  testimony^ 
consuming  unnecessary  time  and  causing  additional  expense. 

Attorney  for  appellant  argues  in  his  brief  as  an  additional  reason 
why  the  Bureau  action  should  be  reopened  and  the  ca^^e  further  spe- 
cially examined,  that  he  was  prevented  from  representing  his  client 
before  the  examiner  by  reason  of  the  examiner's  failure  to  keep  his 
appointment  on  the  date  specified  in  the  notice. 

It  appears  that  the  special  examiner  appe^ared  at  the  tigie  and  place 
specified  in  the  notice,  and  proceeded  to  take  the  testimony  of  claim- 
ant, which  was  afterwards  read  to  pensioner's  attorney,  who  took  no 
exceptions  and  made  no  complaint. 

No  affidavit  of  merits  accompany  the  appeal  nor  is  it  alleged  that  the 
Bureau  erred  in  allowing  the  claim.  The  appeal  contains  no  such 
specific  assignments  of  error  on  the  part  of  the  Bureau  as  is  contem- 
plated by  Rule  19  of  Practice.     Sheldon  v.  Sheldon  (13  P.  D.,  542). 

After  a  careful  consideration  of  all  the  voluminous  testimony  in  this 
case,  including  that  of  some  seventeen  witnesses  on  the  part  of  the 
appellant,  before  the  special  examiner,  the  Department  is  of  the 
opinion  that  the  Bureau  action  appealed  from  was  fully  justified,  and 
said  action  is  accordingly  affirmed. 


reimbursement— mistakk-accrued  pension. 

James  Calhoun  (deceased). 

Where  a  pensioner's  name  is  dropped  from  the  rolls  under  the  act  of  June  27, 1890,  and 
payments  of  pension  are  continued  through  error  on  the  part  of  a  pension  agent, 
the  Government  may  reimburse  itself  for  the  money  so  paid  out  of  the  accrued 
pension  in  claim  in  behalf  of  said  pensioner  for  renewal  of  pension  under 
said  act. 
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Assistant  Secretary  M,  W.  Miller  to  the   Conimlsaioner  of  PensianSy 

July  31,  1903. 

Certificate  issued  August  15, 1892,  to  allow  pension,  under  the  act  of 
June  27, 1890,  at  $6  per  month,  to  James  Calhoun,  who  served  in  Com- . 
pany  B,  Seventeenth  United  States  Colored  Volunteer  Infantry. 
Approval  was  made  June  12,  1894,  for  dropping,  on  the  ground  that 
the  soldier  was  not  ratably  disabled  for  earning  a  support  by  manual 
labor,  and  pursuant  to  such  action  the  United  States  pension  agent  at 
Knoxville,  Tenn.,  was  directed  to  drop  his  name  from  the  rolls,  and 
his  name  was  so  dropped  April  18,  1895.  However,  payments  of 
pension  money  were  made  through  error  by  this  agent  to  the  soldier 
to  May  4,  1897,  the  erroneous  payments  to  him  amounting  to  $162. 

In  soldier's  behalf  there  was  filed,  June  3,  1901,  a  declaration  for 
renewal  of  pension  under  the  act  of  June  27,  1890,  from  which  date 
certificate  issued  December  4,  1902,  to  allow  pension  in  the  claim  at 
$12  per  month  to  September  4,  1901,  date  of  soldier's  death,  payable 
to  soldier's  widow,  Ada  Calhoun.  The  entire  amount  of  accrued  pen- 
sion was  withheld  to  reimburse  the  Government  for  erroneous  pay- 
ments of  pension  made  to  the  soldier  as  above  set  forth. 

An  appeal  was  entered  March  23,  1903,  with  the  contentioa  that  as 
alleged  overpayment  to  the  soldier  was  made  without  fraud  or  mis- 
representation upon  his  part  and  was  wholly  due  to  a  clerical  error  on 
the  part  of  the  agent  in  failing  to  comply  with  instructions  to  drop 
the  name  of  the  soldier  from  the  rolls,  accruing  payments  of  pension 
can  not  be  withheld  to  reimburse  for  said  overpayment. 

It  is  well  settled  that  pension  money  can  be  withheld  to  reimburse 
the  Government  for  money  paid  as  pension  through  fraud  perpeti-ated 
by  a  claimant,  or  through  mistake  of  fact  from  clerical  error  in  fix- 
ing rate  of  pension  or  in  making  payment  thereof.  (See  Assistant 
Attorney -General  Shields,  6  P.  D.,  297  et  seq.,  and  opinions  and  cases 
there  cited.)  It  is  not  necessary  to  discuss  the  legal  proposition 
involved,  as  no  argument  is  submitted  or  citation  of  authorities  made 
in  this  appeal  in  any  way  contesting  the  correctness  thereof. 

When  there  have  been  payments  of  pension  made  pursuant  to  an 
erroneous  judgment  in  the  application  of  the  law  to  the  facts  in  a  case, 
there  is  no  ruling  of  the  Pension  Bureau,  or  decision  of  the  Depart- 
ment, or  opinion  of  any  officer  of  the  Government,  to  which  attention 
has  been  called,  to  warrant  the  withholding  of  pension  money  to  which 
a  claimant  is  entitled,  to  reimburse  the  Government  for  any  ovei-pay- 
ment  due  to  error  of  judgment  in  the  particular  noted.  The  cases 
cited  in  the  appeal,  viz,  C.  F.  Knoop  (8  P.  D.,  435).  Joseph  P.  Wilson 
(11  P.  D.,  308),  John  La  Mountain  (11  P.  D.,  395),  are  in  full  accord 
with  this  view  of  the  law. 

The  material  facts  in  this  case  in  all  essential  particulars  bring  the 
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question  at  issue  within  the  rule  laid  down  in  the  case  of  Pension  Agfent 
Clements  (5  P.  D.,  328),  which,  in  substance,  is  that  the  Government 
may  withhold  payment  of  pension  until  it  is  reimbursed  for  any  over- 
payment of  pension  made  by  a  pension  agent  through  clerical  error  on 
his  part.  There  is  a  difference  in  fact  in  the  two  cases,  in  a  minor 
particular,  viz,  that  in  the  cited  case  the  payments  of  pension  were 
made  by  the  pension  agent  when  there  were  instructions  from  the 
Bureau  to  him  to  pay  some  rate  of  pension,  and  in  the  present  case 
no  such  instructions  existed  while  the  agent  was  making  payment  of 
the  pension  for  which  the  payment  of  accrued  pension  is  withheld  to 
reimburse  the  Government.  But  it  is  quite  apparent  that  the  error's 
in  each  instance  were  clerical,  were  mere  oversights,  the  one  on  the 
part  of  a  clerk  in  your  Bureau  and  the  other  on  the  part  of  a  clerk  in 
the  office  of  the  pension  agent.  Upon  whosesoever  part  the  error  was 
made,  no  title  thereb}'  passed  to  the  person  to  whom  the  pension  was 
paid,  whether  or  not  the  payment  was  made  by  the  pension  agent  pur- 
suant to  instructions  of  the  Bureau  or  through  error  committed  in  his 
office.  In  neither  event  was  there  any  decision  of  the  tribunal  to 
whom  the  construction  of  the  laws  was  confided  by  the  Government, 
to  the  effect  that  the  claimant  was  entitled  to  the  respective  sum  in 
question.  So,  from  a  legal  aspect,  the  payment  in  each  instance  rests 
upon  the  same  ground  and  the  claimant's  title  in  each  case  is  to  be 
determined  by  the  same  test. 

It  Ls  true  that  there  is  no  statute  specifically  authorizing  the  with- 
holding of  pension  to  reimburse  the  Government  for  money  paid  to  a 
person  to  which  he  is  not  entitled  under  the  law  in  instances  where  the 
right  of  the  Government  at  common  law  to  reimburse  itself  is 
undoubted.  (See  Attorney-General  Legare,  4  Op.,  70,  quoted  in  6 
P.  D.,  298.)  Probably  because  of  the  absence  of  such  statute  the  right 
of  the  Government  in  these  instances  is,  from  time  to  time,  disputed  by 
claimants.  However,  it  is  not  deemed  necessary  to  further  discuss  a 
proposition  as  to  which  as  yet  no  citation  of  authority  has  ever  been 
made  tending  to  show  that  it  is  not  sound. 

The  appeal  in  this  case  is  entered  by  W.  W.  Dudley  Company,  of 
Washington,  D.  C,  in  behalf  of  the  widow.  Therein  they  state  that 
they  also  appeal  from  the  action  of  the  Bureau  of  April  18,  1895,  in 
dropping  the  soldier's  name  from  the  rolls.  An  inspection  of  the 
papers  in  the  case  fails  to  disclose  any  authority  from  the  widow  of 
the  soldier  to  said  attorneys  to  appeal  in  behalf  of  the  claimant  for 
restoration  of  pension  in  the  claim  filed  by  the  soldier,  and  therefore 
the  appeal  from  said  action  can  not  be  entertained. 

The  action  of  the  Bureau  in  withholding  pension  to  reimburse  the 
Government  is  affirmed. 
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increase— act  of  january  «9,  1887— arrears. 
Garry  W.  Lynch. 

When  a  pensioner  under  the  act  of  January  29,  1887,  was  allowed  increase,  under 
the  act  of  January  5,  1893,  from  a  date  which  was  subsequently  decided  by  the 
Department  to  have  been  erroneous  in  law,  and  he,  pursuant  to  such  decision, 
applies  for  arrears  of  increase  from  the  proper  date,  as  so  decided  by  the  Depart- 
ment, which  was  prior  to  that  from  which  he  was  allowed  such  increase,  and 
shows  the  existence,  at  the  former  date,  of  the  same  conditions  in  fact  as  to  title 
to  increase  as  existed  at  the  latter  date,  such  arrears  should  be  allowed,  notwith- 
standing such  conditions  do  not,  in  the  opinion  of  the  present  adjudicating 
officer,  establish  such  title,  the  question  being  one  of  judgment,  merely,  on  the 
evidence. 

Assistant  Secretary  M.    W,  Miller  to  the  Commissioner  of  Pensions^ 

September  23,  1903. 

This  appellant,  Garry  W.  Lynch,  of  Capt.  William  B.  Walton's 
company,  First  Tennessee  Volunteers,  Mexican  war,  was  allowed  pen- 
sion, certificate  No.  6816,  in  June,  1887,  under  the  act  of  January  29, 
1887;  and  in  April,  1894,  the  rate  of  pension  was  increased,  under  the 
act  of  January  5,  1893,  to  $12  per  month  from  April  4, 1894;  the  date 
of  commencement  of  increase  being,  in  accordance  with  Order  231, 
that  "on  which  the  case  is  legally  approved  for  admission  by  the 
board  of  review." 

On  June  8,  1901,  the  Department,  in  the  case  of  Robert  Markwood 
{11  P.  D.,  380),  disapproved  and  abrogated  said  Order  231,  and  pro- 
mulgated the  rule  that  increase  of  pension  under  said  act  of  January' 
5, 1893— 

Should  be  made  to  commence  from  the  date  subsequent  to  the  date  of  approval  of 
the  act  granting  said  increase,  at  which  it  shall  have  been  established  by  the  proof 
that  the  conditions  of  disability  and  destitution  existed  which  are  designated  in  said 
act  as  entitling  such  pensioners  to  the  increase  of  pension  therein  provided. 

Pursuant  to  that  decision,  this  appellant,  on  September  21,  1901, 
filed  a  declaration  claiming  arrears  of  increase  from  date  of  filing  his 
claim  for  increase  on  January  26, 1893;  but  such  claim  for  arrears  was 
rejected  December  30,  1901,  on  the  ground  that  he  was  not,  prior  to 
April  4,  1894 — date  from  which  his  pension  was  increased,  as  afore- 
said— in  such  destitute  circumstances  that  $8  per  month  were  insuffi- 
cient to  provide  him  the  necessaries  of  life;  and  he  appealed  Septem- 
ber 8, 1903,  contending  that  his  rejection  is  erroneous  because  based 
upon  the  same  evidence  alone  as  that  upon  which  he  was  allowed 
increase  in  April,  1894,  and  that  such  evidence  shows  that  he  was  in 
such  destitute  circumstances  prior  to  April  4,  1894,  and  since  January 
26,  1893,  as  subsequent  to  April  4, 1894. 

This  case  presents  a  question  somewhat  similar  to  that  in  the  case  of 
William  Wilson  (10  P.  D.,  232),  wherein  it  was  held  that  when  a  pen- 
sioner was  placed  upon  the  rolls  under  a  construction  of  law  which  is 
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afterwards  receded  from,  and  a  contrary  construction  given  to  the  law 
which  would  defeat  his  title  were  he  a  claimant  thereafter,  but  he  is 
retained  nevertheless  upon  the  rolls,  he  is  entitled  to  increase  of  rating* 
upon  a  proper  showing  of  increase  of  disability  for  which  pensioned, 
the  same  as  if  he  were  upon  the  rolls  under  the  later  construction  of 
the  law. 

It  is  noted  also  in  that  decision  that  former  ratings  have  been 
changed  only  when  there  was  positive  evidence  that  a  mistake,  either 
of  law  or  of  fact,  had  been  made,  ''and  not  upon  a  mere  question  of 
judgment." 

In  this  case  the  question  of  title  to  increase  under  said  act  of  Janu- 
ary 5,  1893,  is  one  of  judgment,  merely,  on  the  evidence,  and  the 
finding  that  such  title  is  shown  herein  being  allowed  to  stand,  and  the 
appellant  continued  upon  the  increase  rolls,  it  would  be  not  only  incon- 
sistent but  contrary  to  law  to  deny  him  such  increase  from  the  only 
date  when  it  may  lawfully  commence,  as  held  in  said  Markwood  deci- 
sion, the  same  testimony  which  was  held  to  show  title  to  increase  show- 
ing also  that  the  same  conditions  in  fact  thus  held  as  showing  such 
title  existed  at  date  of  filing  the  claim  for  increase  as  at  the  date  from 
which  increase  was  already  allowed. 

The  commencement  of  increase  herein  from  April  4,  1894,  was  a 
mistake  of  law,  which  the  claimant  is  entitled  to  have  corrected.  The 
allowance  of  increase  at  all  may  also  have  been  a  mistake,  but  if  it  was 
such  it  was  one  of  judgment,  merely,  which,  under  the  settled  rulings 
of  the  Department,  should  not  now  be  disturbed. 

The  action  appealed  from  is  reversed,  and  you  will  allow  increase 
accordingly  from  date  of  filing  claim,  January  26, 1893,  to  April  4, 1894, 


MAflRIAGE— COLORED  PERSONS— EVrOENCE— PRESUMPTIONS. 

Charlotte  Gamble  (widow). 

The  proof  of  the  due  and  formal  celebration,  in  the  State  of  Texas,  of  the  marriage 
of  this  claimant,  an  African  or  of  African  blood,  to  the  soldier  herein  raises  the 
presumption  that  he  also  was  an  African  or  of  African  blood,  the  statutes  of  that 
State  making  miscegenation  a  criminal  offense,  and  prima  facie  establishes  the 
validity  of  their  marriage,  which  is  not  overcome  by  the  evidence  herein  tending 
to  nhow  he  was  not  of  such  blood. 

Assistant  Secretary  M,  W,  Miller  to  the  Commissioner  of  Pen^iionSy 

Septernher  23,  1903. 

This  appellant,  Charlotte  Gamble,  on  October  23,  1890,  and  Janu- 
ary 19,  1891,  filed  her  declaration  claiming  pension  under,  respec- 
tively, the  act  of  June  27,  1890,  and  the  Revised  Statutes,  as  widow 
of  Samuel  Gamble,  who  was  a  member  of  Company  H,  Eighth  llli- 
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nois  Infantry,  from  January  25,  18(51,  to  November  16,  1865,  and  who 
died  January  30,  1883. 

Said  claims  (No.  481900)  were  rejected  in  January,  1893,  on  the 
ground  she  is  not  the  soldier's  "legal  widow,"  and  on  March  9,  1901, 
she  appealed,  contending  that  "the  mere  fact  of  her  legal  marriage  to 
Samuel  Gamble  in  July,  1865,  put  an  end  to  the  relations  previouslj" 
existing  between  her  and  the  man  with  whom  she  formerly  cohabited" 
as  a  slave,  who  left  her  to  enlist  July  28, 1863,  in  Company  C,  Eight}'- 
sixth  U.  S.  Colored  Infantry,  and  who  was  discharged  April  10, 1866. 

On  October  31,  1902,  the  papers  were  returned  for  further  action 
and  report,  the  Bureau  having  receded  from  the  rejection  of  the 
claim,  and  they  are  now  retransmitted,  with  report  showing  rerejec- 
tion  August  31,  1903,  on  the  ground  that  "claimant  is  not  the  legal 
widow  of  the  soldier,  her  marriage  to  him  having  been  in  contraven- 
tion of  the  law  of  Texas,  and  was  illegal  and  void,"  the  law  referred 
to  being  the  act  of  June  5,  1837,  article  4670,  Paschal's  Annotated 
Digest  of  the  Laws  of  Texas,  providing  that — 

it  bihall  not  be  lawful  for  any  person  of  Eurojiean  })lood,  or  their  descendants,  to 
intonnarry  with  Africans  or  the  descendants  of  Africann,  and  should  any  i^erson  as 
aforesaid  violate  the  provisions  of  this  section,  such  marriage  shall  be  null  and  void, 
and  the  parties  on  conviction  shall  be  deemed  guilty  of  high  misdemeanor  and  pun- 
ished as  such. 

This  case  rests  upon  the  decision  of  the  question  of  fact  whether  the 
soldier  Samuel  Gamble  was  of  European  blood  or  descent.  The 
alleged  first  marriage  of  claimant  with  one  Harrison  Wade  appears  to 
have  conwStituted  no  legal  barrier  to  her  marriage  with  said  Gamble,  as 
it  was  a  slave  marriage  only,  dissoluble  during  slavery  b}-  a  permanent 
separation  merely,  and  in  fact  terminated  as  a  matrimonial  relation 
when  he  left  her  in  1863,  never  returning  to  her  and  never  being 
heard  of  after  his  discharge. 

While  she  would  not,  therefore,  have  any  pensionable  status  as  said 
Wade's  widow,  even  under  section  4705  of  the  Revised , Statutes,  as 
tliey  did  not  cohabit  up  to  his  death,  as  specifically  required  })y  that 
section,  she  would  nevertheless  appear  to  have  such  status  under  said 
section  as  the  widow  of  said  Gamble,  the  soldier  herein,  provided  he 
were  a  "  colored  soldier,"  as  that  section  by  its  express  terms  applies 
only  to  "  the  widows  of  colored    *     *     **    soldiers." 

Said  section,  however,  has  been  held  to  have  no  applitration  to 
claims  under  the  act  of  June  27,  1890,  which  are  determinable,  as  to 
queiytions  of  marriage,  by  the  law  of  the  place  where  the  parties  resided 
at  the  time  of  marriage  or  at  the  time  when  the  right  to  pension 
accrued  (act  of  August  7,  1882.) 

It  is  apparent,  therefore,  as  above  stated,  that  the  sole  question  to 
be  decided  in  this  case,  to  determikie  this  claimant's  pensionable  status 
under  either  claim,  is  the  one  of  fact  whether  this  soldier.  Gamble,  was 
of  or  descended  of  European  blood.  r^^^^T^ 
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His  life  prior  to  his  enlistment  appears  to  be  entirely. unknown 
except  that  he  was  born  in  Ohio.  No  trace  whatever  of  his  family  or 
ancestry'  could  be  secured  on  special  examination.  He  >vas  a  raeml^er 
of  a  white  Illinois  regiment,  and  was  supposed  by  his  comrades  to 
have  been  a  white  man,  having  a  fair  complexion,  blue  ej-es,  and  li^ht 
hair,  but  thick  lips.  No  question  appears  then  to  have  been  i-aised  as 
to  his  race  or  blood.  When  the  regiment  arrived  in  Texas  in  1865, 
however,  he  associated  with  this  claimant,  an  African  or  of  African 
descent,  told  her  he  had  negro  blood  in  his  veins,  maiTied  her,  as 
shown  by  original  certificate  of  marriage,  and  thereafter  associated 
with  colored  people  in  Texas  and  in  Louisiana  the  remainder  of  his 
life. 

This  soldier  must  be  presumed  to  have  acted  innocently  in  thus 
marrying  this  claimant  in  the  face  of  a  law  making  miscegenation  a 
crime  and  declaring  such  a  marriage  null  and  void.  The  legal  pre- 
sumption is  that  he  was  of  African  descent.  Any  other  assumption 
would  involve  the  presumption  of  his  criminal  guilt.  However,  ''  as 
men  do  not  genemlly  violate  the  penal  code,  the  law  presumes  everj^ 
man  innocent"  (1  Greenleaf  on  Ev.,  sec.  34);  and  "this  presumption 
is  so  strong,  that  even  where  the  guilt  can  be  established  onh'  by 
proving  a  negative,  that  negative  must,  in  most  cases,  be  proved. ''^ 
(Ibid.,  sec.  35.) 

Furthermore— 

Every  intendment  of  the  law  leans  to  matrimony.  When  a  marriage  has  been 
shown  in  evidence,  whether  regular  or  irregular,  and  whatever  the  form  of  the 
proofs,  the  law  raises  a  strong  presumption  of  its  legality,  not  only  casting  the  bur- 
den of  proof  on  the  party  objecting,  but  requiring  him  throughout,  in  every  partic- 
ular, to  make  plain,  against  the  constant  pressure  of  this  presumption,  the  truth 
of  law  and  fact  that  it  is  illegal  and  void."  (1  Bishop  on  Mar.,  Div.,  and  Sep., 
sec.  956.) 

If  the  celebration  of  a  marriage  l)e  proved,  the  contract,  the  capacity  of  the 
parties,  in  fact,  the  validity  of  the  marriage,  is  presumecl.  (Stewart  on  Mar.  and 
Div.,  tec.  125.) 

And  whel'e  a  criminal  offense  is  in  issue  in  a  civil  action,  the  proof 
thereof  must  be,  in  some  States,  beyond  a  reasonable  doubt,  in  others, 
by  only  a  preponderance  of  testimony,  but  must  ''in  all  cases  be  full, 
clear,  and  satisfactory,  and  the  graver  the  offense  charged  the  stricter 
is  the  proof  recjuired."     (Ibid.,  sec.  345.) 

The  true  rule  in  such  cases  appears,  however,  to  be,  as  stated  by 
Wharton  ("2  Wharton  on  Ev.,  sec.  1245),  that— 

In  civil  issues  the  presumption  of  innocence  in  cases  where  it  is  applicable  is  not 
technic^iUy  evidential,  but  it  is  of  value  only  so  far  as  it  affects  the  burden  of  proof. 

But  in  pension  claims  the  burden  of  proof  is,  throughout  the  adjudi- 
cation of  the  claim  upon  the  claimant  alone  to  establish  his  or  her  title 
to  pension,  and  it  does  not  shift  at  any  time  to  the  Government.  (Mary 
J.  Gilliland,  13  P.  D.,  90;  Diana  M.  Dana,  ibid.,  272.) 
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When,  therefore,  a  claimant  as  widow  has  shown  a  duly  celebrated 
marriage  to  the  soldier  on  whose  account  she  claims  pension,  she  ha» 
prima  facie  established  a  valid  marriage  to  him,  and  it  should  be  held 
to  have  been  valid  unless  the  evidence  in  the  case  shows  fully,  clearly, 
and  satisfactorily  that  it  was  invalid.  There  should  be  at  least  a  pre- 
ponderance of  testimony  to  the  effect  that  it  was  invalid. 

In  this  case  there  is  nothing  whatever  tending  to  show  the  soldier 
Gamble  was  a  white  man  except  his  general  appearance  and  the  fact 
that  he  belonged  to  a  white  regiment;  while  on  the  other  hand  he  had 
thick  lips,  a  characteristic  of  the  African  race,  married  a  colored 
woman,  to  whom  he  claimed  he  was  of  African  blood,  marrying  under 
a  statute  which  made  such  marriage,  if  he  was  a  white  person,  a  crimi- 
nal offense,  and  associated  for  eighteen  years  with  colored  people. 

When  the  proof  as  to  a  fact  which  is,  under  the  presumption  of 
innocence,  prima  facie  established  is  thus  balanced  the  fact  is  taken  b» 
satisfactorily  proved.     (2  W^harton  on  Ev.,  sec.  1245.) 

The  supreme  court  of  Texas  has  given  great  weight  to  the  presump- 
tion  of  innocence  as  applied  to  marriages.  In  the  case  of  Carroll  v. 
Carroll,  20  Tex.,  732,  that  court  upheld  a  second  marriage  upon  the 
presumption  of  the  parties'  innocence,  and  stated  that  the  presumption 
was  not  overcome  by  the  evidence  of  children  of  the  first  marriage 
that  they  never  heard  their  parents  say  they  were  divorced,  nor  by 
that  of  another  witness  that  the  first  wife  believed  when  she  remarried 
that  her  first  husband  was  dead. 

This  evidence,  they  say,  ought  not  to  prevail  against  a  presumption 
operating  with  such  constraining  force  and  supported  by  such  strong 
considerations  of  public  policy.  (Citing,  1  Bishop  on  Mar.,  sec.  459; 
Lrockhart  v.  White,  18  Tex.,  102;  Yates  v.  Houston,  3  Tex.,  433.) 

In  Lockhart  v.  White,  supra,  the  court  stated: 

The  law  presumes  a  continuance  of  life,  yet  where  this  presumption  necessarily 
involves  a  presumption  of  crime,  and  comes  in  conflict  with  the  presumption  of  inno- 
cence, the  former,  which  is  the  weaker,  yields  to  the  latter  presumption,  and  a  party- 
affirming  an  individual  is  not  dead  will  be  bound  to  prove  it. 

This  claimant  therefore  should  be  held  to  have  satisfactorily  shown 
a  valid  marriage  to  the  soldier  on  whose  account  she  claims  pension 
herein.     Rejection  is  reversed  accordingly. 


division  of  pexsion— desertiox— evidexce. 

Kendell  v.  Kendelx.. 

The  husband,  having  deserted*  his  wife,  can  not,  by  offering  her  a  home  elsewhere 
(which  he  does  not  possess),  constitute  her  the  deserter  merely  because  she 
refuses  to  follow  him. 

The  evidence  in  this  case  fairly  shows  that  pensioner  deserted  his  wife,  and  that  sha 
is  legally  justified  i**  refusing  to  renew  the  suspended  marital  relations. 
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AsHtstant  Sea^etary  M.  TFl  MiUer  to  the  Commissioner  of  Pensions^ 
Septeinher  23,  1903. 

William  T.  Kendell,  a  pensioner  at  $8  per  month,  under  certificate 
No.  952461,  appealed  August  10,  1903,  from  the  Bureau  action  of 
June  25,  1903,  allowing  the  claim  of  his  wife,  Rebecca  F.,  filed  Juh' 
30,  1902,  for  one  half  his  pension  and  holding  that  ''pensioner  deserted 
claimant,  his  lawful  wife,  who  is  a  person  of  good  moral  character  and 
in  necessitous  circumstances." 

Pensioner  contends  in  his  said  appeal  that  the  Bureau  erred  in  not 
taking  all  the  facts  into  consideration,  and  that  he  had  established  the 
fact  that  he  had  not  deserted  his  wife,  but  had  sent  her  monej-  on 
different  occasions  and  a  money  order  for  her  transportation  to  Phila- 
delphia, where  he  proposed  giving  her  a  home;  that  she  accepted  this 
money,  but  refused  his  offer  of  a  home,  and  that  she  is  thereby  the 
deserter.     He  further  contends  as  follows: 

Under  the  laws  of  the  State  of  Pennsylvania,  a  wife  is  bound  to  cohabit  with  her 
husband,  and  if  he  offers  her  a  home  in  good  faith  she  is  bound  to  follow  the  domi- 
cile provided  for  her  })y  him.  She  is  not  excused  by  reason  of  prejudice  againt«t  a 
certain  location,  leaving  relatives,  or  any  other  personal  whim. 

I  hold  that  my  offers  to  provide  her  a  home  and  sending  her  money  at  different  times 
relieve  me  of  the  charge  of  desertion  and  place  her  in  a  state  of  technical  desertion. 

Claimant,  in  her  answer  to  said  appeal,  alleges  that  she  has  no  faith 
in  anything  her  said  husband  says  or  does,  and  that  her  only  feeling 
toward  him  is  one  of  loathing  and  disgust. 

It  appears  from  the  evidence  that  claimant  and  pensioner  were  mar- 
ried in  Bucks  County,  Pa.,  October  4, 1860;  that  after  several  separa- 
tions, in  which  the  pensioner  appears  to  have  been  the  party  at  fault, 
they  finally  separated  May  15,  1899,  and  have  not  since  lived  together 
as  husband  and  wife.  The  evidence  further  shows  that  pensioner's 
treatment  of  his  wife  was  cruel  and  abusive;  that  he  neglected  her 
and  his  family,  frequently  moving  them  from  place  to  place  without 
providing  for  them  a  suitable  or  comfortable  home,  such  as  his  ability 
and  circumstances  would  warrant;  that  he  was  unfaithful  to  his  wife, 
and  that  when  he  left  her  in  May,  1899,  at  Scranton,  Pa.,  he  went  to 
Philadelphia,  taking  with  him  another  woman;  that  previous  to  their 
separation  he  was  a  locomotive  engineer,  earning  about  $100  per 
month,  and  was  discharged  from  the  Brotherhood  of  Locomotive 
Engineers  March  11,  1899,  because  of  "living  with  a  lewd  woman;'" 
that  since  going  to  Philadelphia  he  sent  her  at  one  time  $1  and  at 
another  time  $2,  but,  as  testified  to  by  two  witnesses,  the  whole 
amount  sent  claimant  did  not  amount  to  $5.  It  appears^  from  his 
testimonj',  however,  that  after  claimant  had  filed  her  application  for 
one  half  his  pension  under  the  act  of  March  3,  1899,  he  sent  her  a 
post-office  order  for  §5,  with  an  invitation  to  come  to  him  from  Fleet- 
ville,  Pa.,  where  claimant  is  now  residing,  to  Philadelphia,  where  he 
offered  her  a  home,  promising  her  that  she  should  find-Jiim  '"a  dif- 
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ferent  man  now;'-  that  he  would  have  a  place  for  her  till  such  time  as 
he  could  send  for  her  goods.  It  appears,  however,  that  claimant  had 
previously  been  imposed  upon  by  pensioner  and  had  joined  him  at 
Philadelphia,  when  she  was  subjected  to  abject  povertj^  and  distress 
bj'  reason  of  his  neglect,  and  that  at  the  time  he  offered  her  a  home, 
June  9,  1903,  he  had  no  home  to  offer,  but  simply  contemplated 
securing  one  in  the  future. 

Claimant  is  shown  to  be  a  woman  of  good  moral  character  and  in 
necessitous  circumstances. 

A  wife,  deserted  by  her  husband,  is  entitled  to  her  own  domicile.  6 
Am.  and  Eng.  Ency.  of  Law  (1st  ed.),  756,  and  notes  4,  5,  and  6,  and 
page  754.  9  Ibid.  (2d  ed.),  736,  and  note  5.  Colvin  v.  Reed  (55  Pa. 
State  Reports,  375);  Williamsport  v.  Eldred  (84  Pa.,  State  Rep.,  429- 
432);  Cheever  v.  Wilson  (6  D.  C,  149). 

In  the  case  last  above  cited  the  law  upon  this  question,  especially 
in  the  State  of  Pennsylvania,  was  clearly  and  concisely  stated  by  Chief 
Justice  Agnew,  who  delivered  the  opinion  of  the  court  in  1877,  as 
follows: 

By  the  second  section  of  the  act  of  May  4, 1855,  **  Whensoever  any  husband,  from 
drunkenness,  profligacy,  or  other  cause,  shall  neglect  or  refuse  to  provide  for  his 
wife,  or  shall  desert  her,  she  shall  have  all  the  rights  and  privileges  secured  to  a 
femme  sole  trader  under  the  act  of  February,  22,  1718,  *  *  *  and  her  property, 
real  and  personal,  however  acquired,  shall  be  subject  to  her  free  and  absolute  dis- 
po(?al  during  life,  or  by  will,  without  any  liability  to  be  interfered  with  or  obtained 
by  her  husband;  and  in  case  of  her  intestacy  shall  go  to  her  next  of  kin  as  if  he  were 
previously  dead."  So  the  third  section  of  the  act  of  April  11,  1856,  declares  that 
**  Whensoever  any  husband  shall  have  deserted  or  separated  himself  from  his  wife, 
or  neglectea  or  refused  to  support  her,  or  she  shall  have  been  divorced  from  his  bed 
and  board,  it  shall  be  lawful  for  her  to  protect  her  reputation  by  an  action  for  slander 
or  libel;  and  she  shall  also  have  the  right,  by  action,  to  recover  her  separate  earnings 
or  property."  Black  v.  Tricker  (9  P.  F.  Smith,  13)  decides  that  the  conduct  of  the 
husband  *  *  *  establishes  her  rights  ipso  facto.  In  reference  to  the  second  sec- 
tion of  the  act  of  1855,  Chief  Justice  Thompson  said:  ^^The  section  was  designed  to 
suspend  the  marital  rights  of  the  husband  as  a  consequence  of  the  acts  enumerated, 
and  at  the  same  time  relieve  the  wife  from  her  marital  disabilities."  ♦  ♦  ♦  This 
suspension  of  marital  rights  of  the  husband  and  the  power  to  trade,  earn  property, 
defend  it,  and  keep  it  to  herself  and  children,  unite  in  enabling  her  to  secure  a  place 
of  business  and  a  home,  and  thereby  to  obtain  a  settlement  as  the  necessary  conse- 
quence of  her  legal  rights. 

In  Colvin  r.  Reed  (supra)  the  court  held  that — 

Where  the  injured  party  seeks  a  new  domicile,  and  the  domiciles  are,  therefore, 
actually  different,  there  is  no  greater  reason  why  the  husband's  new  domicile  should 
prevail  over  the  wife's  than  hers  over  his. 

In  the  case  of  Hultz  v.  Gibbs  {66  Pa.  St.  Rep.,  360)  the  court  held 
that— 

When  a  husband  without  reasonable  cause  forces  his  wife  to  withdraw  from  him, 
without  any  means  of  support,  the  law  implies  that  he  has  given  her  credit  to  supply 
herself  with  such  necesssaries  as  are  suitable  for  her,  namely,  clothing,  boarding, 
lodging,  and  the  like. 
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The  question  of  the  wife's  right  to  her  separate  domicile  where  her 
husband  had  deserted  her  was  under  consideration  by  this  Depai-tment 
in  the  case  of  Pierce  v.  Pierce  (12  P.  D.,  412),  wherein  the  Depart- 
ment held  that — 

While  the  law  recognizes  the  right  of  the  husband  to  fix  the  domicile,  and  requires 
the  wife  to  follow  the  husband  under  penalty  of  being  considered  the  deserter  in  case 
she  refuses,  yet  he  can  not  exercise  this  power  arbitrarily,  but  with  reason  and  dis- 
cretion. He  is,  therefore,  required  to  show  reasonable  cause  why  his  wife  should 
follow  him  when  he  changes  his  abode.    *    *    * 

The  refusal  of  the  wife  to  follow  her  husband,  who  had  deserted  her,  to  another 
State,  and  leave  her  home  upon  the  mere  offer  of  her  husband  to  provide  a  home  for 
her,  does  not  necessarily  constitute  her  the  deserter.  Citing  Schouler's  Domestic 
Relations  (3d  ed.,  par.  38)  and  several  State  authorities. 

Pensioner  having  deserted  his  wife,  his  legal  duty  is  to  rejoin  her  at 
her  home,  and  he  can  not,  by  oflfering  her  a  home  elsewhere,  which  he 
does  not  possess,  constitute  her  the  deserter  merely  because  of  her 
refusal  to  follow  him,  the  cause  of  the  separation  having  been  such  as 
would  entitle  her  to  a  divorce  under  the  laws  of  Pennsylvania. 

The  Bureau  action  appealed  from  appears  to  have  been  in  accord- 
ance with  the  evidence  in  this  case  and  the  laws  applicable  thereto. 
Said  action  is  accordingly  affirmed. 


PRACTICE-RATE-BRTEF-FACE-COMBINED  RATES. 

Wn.LiAM  Hanley. 

In  1887,  at  a  time  when  the  soldier  was  pensioned  for  '*  gunshot  wounds  of  left  leg 
and  right  thigh,''  he  filed  a  claim  for  increase  on  account  of  additional  disa- 
bilities,  namely,  "  disease  of  eyes  and  disease  of  spine.**  Pursuant  to  these  alle- 
gations, additional  pension  for  '*  disease  of  back  (lumbago)**  at  |2  per  month, 
and  for  **  disease  of  eyes  '*  at  |4,  $8,  and  $17,  respectively,  per  month  was  allowed. 
The  combined  rates,  however,  did  not  exceeti  $17  per  month. 

Fractional  rates  can  not  be  added  together  so  as  to  make  a  grade  rate,  and  the  aggre- 
gate degree  of  disability  show^n  to  be  due  to  all  pensioned  causes  was  not  equiva- 
lent to  the  loss  of  a  hand  or  foot,  for  purposes  of  manual  labor;  consequently  the 
third-grade  rate  was  not  allowed. 

Although  the  term  **  disease  of  eyes  *'  is  not  so  indefinite  as  are  such  terms  as  "  dis- 
ease of  spine,"  *'  disease  of  head,'*  **  disease  of  back,"  etc.,  the  visual  organs  and 
their  appendages  are,  nevertheless,  subject  to  so  large  a  number  and  such  an 
infinite  variety  of  diseases,  accidents,  and  other  abnormal  conditions  that  it  is 
desirable  that  all  approvals  for  pension — both  legal  and  medical,  especially  the 
latter — hereafter  spread  on  the  brief-face  in  each  and  every  case  wherein  such 
questions  are  involved  shall  indicate  as  clearly  as  possible  the  nature  of  the 
disease,  lesion,  or  condition  accepted  as  of  service  origin;  but  inasmuch  as  this 
suggestion  is  in  the  nature  of  a  new  departure  from  prevailing  methods,  the  pro- 
priety of  complying  therewith  is,  at  this  time,  merely  suggested  for  the  careful 
consideration  of  the  Bureau,  the  action  of  which  in  other  respects  in  this  case, 
especially  in  regard  to  the  adequacy  of  the  existing  rate,  is  approved. 
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Assistant  Secretary  M.   W,  Miller  to  the  Commissioner  of  Pensions^ 

September  25,  1903. 

On  Juh'  31.  1901,  the  following  opinion  was  oromulgated  in  the 
case  at  bar: 

William  Hanley,  late  of  CJompany  D,  Fifteenth  Indiana  Volunteer  Infantry, 
enlisted  as  a  private  in  said  organization  June  14,  1861,  and  was  discharged  there- 
from June  24,  1864. 

He  was  in  receipt  of  a  pension  at  the  rate  of  $17  per  month  since  June  18,  1890, 
the  pension  being  forgunshot  wound  of  left  leg  and  right  thigh,  disease  of  back  (lum- 
bago), and  disease  of  eyes. 

April  3,  1897,  he  applied  for  an  increase,  alleging  pensioned  cause;  that  his  gun- 
shot wound  of  left  leg  or  ankle  has  resulted  in  partial  paralysis  of  that  limb;  that 
the  disease  of  eyes  has  increased  to  the  extent  that  he  is  unable  to  see  any  at  night, 
and  sunlight  produces  blindness;  that  the  disabilities  are  equivalent  to  loss  of  arm 
at  elbow;  that  his  lumbago  prevents  his  stooping  over  or  any  exertion  when  trying 
to  work. 

He  was  medically  examined  by  the  board  of  surgeons  at  Lafayette,  Ind.,  October 
20,  1897,  and  by  a  specialist  in  eye  diseases  at  same  place  June  18,  1898,  and  by 
another  specialist  in  eye  diseases  at  Indianapolis,  Ind.,  August  3,  1898. 

May  21,  1898,  his  claim  was  approved  for  gunshot  wound  of  left  leg  and  right 
thigh,  disease  of  back,  and  disease  of  eyes.  A  rating  of  $17  per  month  was  allowed 
therefor,  his  claim  for  increase  being  rejected;  that  paralysis  of  left  leg  was  not 
shown  to  exist,  and  that  any  lameness  of  right  leg  due  to  pensioned  cause  is  covered 
by  approval  and  rate. 

March  4, 1899,  he  appealed  upon  the  following  ground:  That  the  board  of  surgeons 
at  Lafayette  was  not  fair  in  their  examination,  and  the  report  of  said  board  was 
unjust  to  him;  that  the  examination  made  by  the  specialist,  Doctor  Thompson,  August 
3,  1898  (soldier  probably  means  Dr.  Joseph  O.  Stillson),  w^  unfair  and  unjust;  that 
the  doctor  was  prejudiced  in  said  examination,  and  charged  said  disease  of  eyes  to 
causes  which  are  untrue  in  each  and  every  particular,  viz:  To  use  of  intoxicants  and 
tobacco;  that  he  uses  no  liquors  of  any  descriptions,  and  so  advised  said  physician; 
that  he  never  uses  tobacco  except  for  chewing  and  then  moderately;  that  the  said 
physician  is  prejudiced  against  all  claims  of  this  character,  and  appellant  presumes 
that  the  rejection  of  his  claim  was  due  to  the  adverse  reports  of  the  specialist  and  the 
board  at  Lafayette. 

In  view  of  these  facts  appellant  asks  a  reversal  of  the  action  complained  of,  etc. 

There  is  nothing  to  indicate  that  the  board  at  I^fayette  or  Doctor  Stillson  treated 
the  soldier  unfairly;  on  the  contrary,  the  board  at  Lafayette,  after  a  full  description  of 
soldier's  disabilities,  recommended  a  rating  of  $24  per  month,  and  the  specialist.  Doctor 
Stillson,  whom  soldier  charges  with  prejudice  and  injustice,  made  a  very  clear  and 
comprehensive  report.  Doctor  Stillson  does  not  state  that  the  soldier  had  aggravated 
his  eye  trouble  by  the  use  of  intoxicants,  but  does  state  that  soldier  admitted  exces- 
sive use  of  tobacco,  and  thought  that  it  hurt  his  eyes.  From  this  statement  made  by 
the  soldier  Doctor  Stillson  expressed  the  opinion  that  if  the  soltiier  would  discontinue 
the  use  of  tobacco  his  diseased  eyes  would  improve. 

The  soldier  is  therefore  mistaken  w^hen  he  states  that  he  received  unfair  treatment 
at  the  hands  of  the  board  of  surgeons  and  Specialist  StiRson. 

It  will  be  obser\'ed  that  soldier's  disease  of  eyes  has  been  accepted  as  of  service 
origin,  and  his  rating  is  in  part  made  up  for  that  disability;  it  is  not  true,  as  soldier 
states,  that  his  disease  of  eyes  has  been  adjudged  to  be  the  result  of  the  use  of  intoxi- 
cants or  tobacco. 

Inasmuch  as  the  appeal  herein  is  based  upon  alleged  unjust  treatment  ^y  the  board 


Digitized  by 


Google 


164  DECISIONS    RELATING    TO    PENSIONS. 

of  surgeons  and  the  ppecialist,  and  since,  as  before  observed,  soldier  is  mistaken  in 
his  assumptions,  it  is  deemed  unnecessary  to  quote  the  certificate  referred  to;  suffice 
it  to  say  that  from  the  descriptions  given  by  the  board  and  by  the  specialist  of  sol- 
dier^s  condition  it  would  seem  that  his  present  rating,  $17  per  month,  is  fully  com- 
mensurate with  his  degree  of  disability  from  all  causes  legally  aa»pted  as  of  service 
origin. 

Notwithstanding  the  fact  that  the  foregoing  departmental  decision 
demonstrated  quite  clearly  the  error  of  the  contentions  of  the  appel- 
lant, as  therein  set  out  and  considered,  and  showed  with  equal  clear- 
ness that  the  existing  rate  in  the  case  was  fully  commensurate  with 
the  degree  of  disability  manifested  as  a  result  of  all  causes  accepted 
as  of  service  origin,  the  soldier,  upon  the  receipt  thereof,  proceeded  to 
file  another  claim  for  increase,  wherein  he  alleged  that  he  was  wholly 
incapacitated  for  the  performance  of  any  and  all  manual  labor  by  rea- 
son of  the  causes  of  disability  for  which  he  was  pensioned. 

The  said  new  application  for  increase  was  filed  August  29, 1901,  and 
he  was  examined  thereunder  March  31,  1902,  by  an  expert  examining 
surgeon  (an  oculist),  but  the  said  expert  did  not  confine  his  examina- 
tion to  the  diseased  eyes  alone — all  the  other  pensioned  causes  of  dis- 
ability having  been  considered  in  such  examination,  as  his  following 
report  will  show: 

The  eyelids  are  normal.  There  is  a  chronic  conjunctivitis.  There  is  no  trachoma, 
blepharitis,  or  pterygium.     No  trichiasis,  ectropion,  or  entropian. 

The  cornea  is  transparent. 

The  pupils  are  of  average  normal  size  and  respond  readily  to  light.  There  are  no 
sy  nechise,  but  the  pupil  dilates  very  slowly  and  incompletely  under  a  mydriatic.  The 
fields  of  vision  are  very  small.     The  color  sense  is  not  acute. 

Ophthalmoscopic  examination  shows  atrophy  of  the  optic  nerve. 

V=0.  D.  4/1004-7.00  gives  20/70. 

0.  S.  4/100-f  6.00  gives  20/70. 

Reading.     O.  U.-j  8.00  gives  No.  14  Jseger  at  12  inches. 

There  is  a  scar  on  the  outer  side  of  the  left  leg,  4  J  inches  above  external  malleolus, 
measuring  1}  by  2  inches.  The  scar  on  antero-extemal  aspect  of  the  right  thigh  at 
the  level  of  the  great  trochanter  measures  three-fourths  of  an  inch.  Both  scars  are 
freely  movable,  and  there  is  little  loss  of  tissue. 

There  is  no  deformity  of  the  back,  and  patient  is  able  to  move  around  quite  readily. 

The  pulse  and  respiration  are  rapid,  but  it  might  be  accounted  for  from  the  fact 
that  applicant  is  just  recovering  from  a  spell  of  sickness. 

As  will  be  observed,  about  the  only  cause  of  disability  of  any  special 
importance  manifested  at  this  said  expert  examination  was  impaired 
vision — neither  the  wound  of  the  left  leg,  the  wound  of  right  thiglu 
nor  the  lumbago  which  are  included  among  the  pensioned  causes  of 
disability  were  found  to  be  sources  of  much  inconvenience  to  the 
soldier,  according  to  the  report  of  such  examination.  The  said 
impairment  of  vision,  however,  was  found  to  be  quite  well  marked, 
the  visual  acuity  of  each  eye,  unaided  by  glasses,  being  but  four  one- 
hundredths,  but  with  proper  lenses  the  vision  of  each  eye  was  brought 
up  to  twenty-seventieths. 
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After  due  consideration  of  the  report  of  the  said  medical  examina- 
tion, as  above  set  forth,  the  Bureau,  on  June  27,  1903j  rejected  the 
said  claim  for  increase  on  the  ground  that  the  existing  rate  in  the  case 
was  commensurate  with  the  degree  of  disability  manifested  as  a  result 
of  pensioned  causes. 

An  appeal  from  said  adverse  action  was  taken  August  10,  1903, 
wherein  it  is  contended  that  notwithstanding  the  fact  that,  as  appellant 
verily  believes,  the  boards  of  examining  surgeons  and  expert  examin- 
ing surgeons,  respectively,  have  recommended  an  increase  in  the  rate 
of  his  pension  the  Bureau  has,  without  warrant,  rejected  his  several 
claims  for  increase,  and  held  that  the  conditions  resulting  from  pen- 
sioned causes  did  not  warrant  a  rate  in  excess  of  $17  per  month;  also 
that  ''for  over  five  years"  appellant  has  "been  wholly  incapacitated 
for  any  manual  labor,"  has  "  been  disabled  equal  to  the  loss  of  an  arm 
or  leg,"  has  "been  confined  to  the  house  most  of  the  time,"  is  "crippled 
up,  can  hardly  see,  and  is  a  constant  great  sufferer  from  his  aforesaid 
disabilities." 

Any  contention  that  any  action  of  the  Bureau — in  any  case — that  is 
not  in  conformity  with  the  recommendations  of  the  examining  sur- 
geons, which  have  been  made  in  any  particular  case,  is  unwarranted, 
is,  as  a  matter  of  course,  wholly  and  utterly  untenable,  as  such  recom- 
mendations are  merely  advisory,  and  in  no  wise  control  whatever  action 
may  be  taken  in  the  premises. 

The  appellant's  contention  in  this  respect  is,  therefore,  untenable. 
His  contention  that — for  five  years — he  has  been  whoHy^  incapacitated 
for  manual  labor  is  not  sustained  by  the  facts  presented  in  the  case, 
especially  such  facts  as  are  related  to  the  pensioned  causes  of  disability. 
The  only  medical  examinations  held  in  the  cavse  since  1897 — three  in 
number,  two  of  which  were  held  in  1898,  and  the  other  in  1901 — have 
been  made  by  expert  examining  surgeons  (oculists);  but,  as  herein- 
before stated,  the  expert  by  whom  the  most  recent  of  these  said  exam- 
inations was  made  examined  the  claimant  for  each  and  all  causes  of 
disability  for  which  he  was  and  is  pensioned,  and  not  for  disease  of 
eyes  alone.  And,  as  also  before  stated,  this  expert  failed  to  find  any 
very  material  degree  of  disability  from  any  cause  except  from  the 
impairment  of  vision  described  in  his  certificate  of  examination,  as 
above  quoted.  And  inasmuch  as  the  said  impairment  of  vision  is 
shown  by  his  findings  to  be  due  principally  to  optic-nerve  atrophy  the 
question  naturally  arises  is  the  condition  of  the  optic  nerves  (neuritis 
and  atrophy)  described  by  two  expert  examining  surgeons  included  in 
the  disease  of  eyes  accepted  by  the  Bureau  as  of  service  origin  ?  If 
such  conditions  are  not  so  included  there  is  nothing  in  the  approval 
spread  on  the  brief  face  for  "disease  of  eyes"  to  indicate  that  fact. 
It  would  seem,  however,  that  inasmuch  as  there  are  so  many  and  such 
a  vast  variety  of  diseases  to  which  the  visual  organs  and  their  appen- 
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dages  are  subject  that  a  mere  approval  for  "  disease  of  eyes  "  is  entirely 
too  general  a  term  to  use  in  designating  some  lesion  of  these  organs 
when  a  pension  is  allowed  therefor.  If  the  particular  disease  or  con- 
dition, not  only  of  the  eyes  but  of  other  organs  as  well,  accepted  as 
having  been  established  as  of  service  origin  were  designated  (in  paren- 
thesis at  least)  when  the  original  approval  therefor  is  spread  on  the 
brief  face  much  subsequent  confusion  in  the  consideration  of  future 
claims  and  contentions  in  regard  thereto  might  be  averted.  Further- 
more, as  a  general  proposition,  a  differential  diagnosis  is  more  easil3' 
made  at  an  earlier  than  at  a  later  consideration  of  the  facts  and  con- 
ditions presented  in  a  given  case;  and  when  the  particular  disease, 
lesion,  or  condition  accepted  as  of  service  origin  and  for  which  a  pen- 
sion is  granted  is  thus  clearly  defined,  it  becomes  much  less  diflicult  to 
demonstrate  to  the  claimant  that  any  subsequent  complicating  condition 
which  may  arise  is  not  part  and  parcel  of  the  condition  for  which  he 
is  pensioned.  The  attention  of  the  medical  referee  is  especially  invited 
to  this  suggestion,  and  the  propriety  of  compl3dng  therewith  in  the 
future,  in  both  original  and  increase  claims,  is  submitted  for  his  judg- 
ment,  as  the  Department  does  not  desire  at  this  time  to  issue  any 
special  instructions  upon  this  point. 

In  the  case  at  bar  the  soldier  is  pensioned,  as  before  stated,  among 
other  things,  for  "diseavse  of  eyes."  He  made  no  claim  for  pension 
on  account  of  this  said  cause  of  disability  until  September  9, 1887.  In 
his  application  for  increase  and  additional  pension  filed  on  that  date  he 
said: 

That  while  in  said  aen'ice  (Company  D,  Fifteenth  Indiana  Infantry)  he  contracted 
disease  of  tlie  eyes,  from  which  he  is  unable  to  see  in  daylight  or  dark.  That  aaid 
disease  w^as  contracted  on  the  march  to  Knoxville,  Tenn.,  in  fall  and  winter  of  1863, 
and  at  same  time  and  on  same  march  contracted  disease  of  spine,  and  that  by  reason 
of  said  disabilities  he  is  unable  to  perform  any  manual  labor. 

The  term  '^ disease  of  spine''  is  even  more  general  than  is  ''disease 
of  eyes,"  as  a  much  more  extensive  area  is  involved  in  the  former  than 
in  the  latter  term,  and  it  might  refer  to  the  spinal  column  at  one  time 
and  to  the  spinal  cord  or  its  meninges  at  another.  And,  like  the  eyes, 
the  cord  and  its  membranes  are  subject  to  many  and  various  lesions, 
which,  however,  are  much  more  obscure  than  are  lesions  of  the  eyes, 
and  the  character  of  which  must  be  determined,  in  a  given  case,  largely 
or  principally  by  the  history  obtained  and  the  symptoms  manifested, 
instead  of  l)y  direct  inspection  of  the  lesion  itself,  as  can  usually  l)e 
done  when  the  eyes  and  their  appendages  are  involved.  In  this  case 
a  legal  approval  for  ''disease  of  back" — another  indefinite  terra — was 
made  under  the  aforesaid  allegation  of  ''disease  of  spine,"  but  said 
disease  was  found  upon  medical  examination  to  be  lumbago,  and  an 
additional  pension  for  ''disease  of  back  (lumbago)"  was  allowed 
December  9,  1889,  the  date  of  the  medical  approval  spread  on  the 
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brief  face,  which  designated  the  character  of  the  ''disease  of  back" 
legally  approved  for.  By  this  same  medical  action,  however,  the  claim 
on  account  of  disease  of  eyes,  which  had  also  been  legall}^  approved 
for  admission,  was  rejected  on  the  ground  that  such  alleged  disease 
was  not  shown  to  exist  in  a  ratable  degree.  But  the  said  claim  was 
subsequently  reopened,  and  on  February  1, 1896,  the  medical  approval 
spread  on  the  brief  face  allowed  the  following  rates  of  additional  pen- 
sion: '*For  disease  of  eyes  four-eighteenths  (from  September  9, 1887) 
to  June  18,  189^ »,  eight-eighteenths  to  September  1,  1893,  and  seven- 
teen-eighteenths  thereafter.  Combined  rates  not  to  exceed  seventeen- 
eighteenths.'' 

The  "combined  rates'"  were  the  ten-eighteenths  that  had  already 
been  allowed  for  the  other  pensioned  causes  of  disability  and  the 
seventeen-eighteenths  allowed  by  said  action  for  disease  of  eyes.  The 
said  rates  were  not  allowed  to  exceed  seventeen-eighteenths,  or  $17  per 
month,  because  the  aggregate  degree  of  disability  due  to  pensioned 
causes  was  not  considered  equivalent  to  the  loss  of  a  hand  or  foot  for 
purposes  of  manual  labor;  and  therefore  the  next  higher  rating,  third 
grade,  could  not  be  allowed. 

With  the  exception  of  the  rating  of  four-eighteenths,  which  com- 
menced from  the  date  of  tiling  the  claim  on  account  of  disease  of  eyes, 
the  rates  allowed  for  said  cause  of  disability  commenced  from  the 
dates  of  medical  examinations  made  of  the  pensioner's  eyes,  the  find- 
ings at  which  seemed  to  warrant  the  increase  in  rate  allowed  from  the 
respective  dates  thereof. 

As  before  stated,  the  soldier  first  claimed  a  pension  on  account  of 
disease  of  eyes  September  9,  1887.  He  was  first  examined  under  this 
said  claim  November  2,  1887.  In  the  certificate  of  said  examination 
it  is  stated:  "Eyes  appear  normal,  except  the  pupils  are  contracted. 
Reads  Snellen,  No.  XX,  at  8  feet;  loss  of  sight  slight  in  both  eyes; 
no  disability  from  eyes." 

The  claim  for  disease  of  eyes  was  rejected  under  these  findings. 

The  next  examination  was  made  June  18, 1890,  the  findings  at  which, 
in  regard  to  the  eyes,  were  as  follows: 

Eyeballfl  natural  as  to  sisse,  movementfl,  and  tension;  pupils  respond  to  light;  lids 
show  the  effects  of  former  inflammation;  field  of  vision  somewhat  limited;  but  we 
are  not,  with  the  use  of  mydriatics  and  the  use  of  the  ophthalmoscope,  able  to  find 
any  serious  defects  with  the  refractive  media  of  either  eyeball.  Claimant  reads 
Snellen  120  at  4  feet  with  right  eye,  and  No.  80  at  16  feet  with  left  eye,  and  60  at  4 
feet  w^ith  left  eye. 

The  rating  of  eight-eighteenths  was  based  on  these  findings. 

An  expert  examination  (the  first  held  in  the  case)  was  made  of  the 
soldier's  eyes  September  1,  1893,  the  findings  at  which  were  as  follows: 

Lids  are  normal;  cornea  is  normal  in  each  eye;  pupils  contracted  and  do  net  read- 
ily respond  to  light  and  shade. 
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Optic-nene  atrophy;  blood  vessels  much  contracted,  and  disks  of  eyes  grayish  in 
color. 
Vision:  Distance,  left  eye = ten  one-hundred ths;  no  improvement  with  lenses. 
Vision:  Distance,  right  eye=8ix  one-hundred  ths;  no  improvement  with  lenses. 
Reading:  Left  eye,  No.  13  Jaeger  -}-  3.50  D.;  can  read  No.  11. 
Right  eye:  Can  not  read  No.  14  Jaeger;  with  4  D.  can  read  No.  13  Jaeger. 

And  it  was  in  accordance  with  the  findings  at  this  examination,  as 
above  set  out,  that  the  rating  of  seventecn-eighteenths  was  based. 

Three  subsequent  expert  examinations  were  held  in  the  case — one  in 
June,  1898,  and  made  by  the  same  surgeon  who  made  the  one  referred 
to  above,  another  in  August,  1898,  by  a  diflferent  examining  surgeon, 
and  the  next  and  last  in  1902,  which  was  made  by  still  another  special- 
ist (expert  examining  surgeon);  but  no  further  increase  in  rate  was 
allowed  from  the  respective  dates  of  these  said  examinations. 

The  reports  of  the  expert  who  examined  the  appellant  September  1, 
1893,  and  June  18,  1898,  respectively,  do  not  differ  very  materially  as 
to  the  objective  conditions  manifested  at  said  examinations,  except  that 
the  report  of  the  latter  examination  shows  some  increase  in  the  degree 
of  impaired  vision  found  at  the  former  examination.  The  report  of 
the  said  most  recent  expert  examination  held  in  the  premises  has  here- 
inbefore been  quoted  in  full. 

As  will  be  observed,  the  reports  of  each  of  the  experts  herein  quoted 
show  that  the  existing  impairment  of  vision  is  due  to  optic  neuritis, 
with  partial  atrophy  of  both  optic  nerves.  In  the  report  of  the  expert 
examination  of  August  3,  1898,  however,  the  examining  surgeon  says: 

I  can  Bee  no  abnormal  condition  of  the  lenses;  medise  are  clear.  I  can  see  the 
fundus  of  both  eyes  quite  well  with  the  ophthalmoscope;  there  is  no  atrophy  of  the 
papillo-macular  bundle  of  optic  nerve  fibers  common  to  retrobular  optic  neuritis  of  a 
toxic  character,  such  as  tobacco  and  alcohol;  yet,  while  he  (the  claimant)  disclaims 
stoutly  any  alcoholic  toxicity,  he  admits  an  excessive  use  of  tobacco,  and  thinks 
himself  that  it  hurts  his  eyes;  this  would  lead  to  a  favorable  prognosis  in  case  the 
cause  were  removed,  inasmuch  as  no  positive  structural  change  has  as  yet  taken  place 
in  the  nerve  head. 

Now  inasmuch  as  the  expert  who  examined  the  appellant  Septem- 
ber 1, 1893,  and  Jime  18, 1898,  respectively,  as  well  as  the  expert  who 
examined  him  March  31,  1902,  both  reported  that  they  had  found 
optic-nerve  atrophy  at  their  said  respective  examinations,  it  seems 
rather  strange  that  no  such  condition  was  observed  b^^  the  expert  who 
examined  him  August  3,  1898,  as  his  examination  appears  to  have 
been  otherwise  very  thoroughly  and  intelligently  made.  As  to  the 
degree  of  vision  manifested  at  this  examination,  the  report  thereof 
says: 

He  claims  to  see  only  about  twenty-seventieths  without  glasses;  with  spherical 
-f  2.50  D.  he  can  make  out  some  letters  in  twenty-fiftieths.  He  is  presbyopic;  has 
a  pair  of  Sph.  -h  2.50  D.,  which  he  uses  to  write  his  name  and  to  read  the  matter 
above  his  signature. 
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This  report  also  says  that  the  claimant  made  the  following  statement 
to  the  examining  surgeon: 

In  December,  1863,  at  Charleston,  Tenn.,  in  battle,  fell  over  a  log  and  hurt  his 
back.  He  had  sore  eyes  after  that;  eyes  remained  weak  while  he  was  in  th<i  service; 
claims  that  hiH  eyes  still  bother  him;  secrete  and  stick  together  sometimes,  worse 
when  he  has  any  cold.     He  is  an  excessive  user  of  tobacco,  principally  chewing. 

At  the  examination  of  March  31, 1902,  he  told  the  examining  surgeon 
that: 

In  1863  he  caught  cold  and  noticed  then  that  his  eyes  became  weak.  They  have 
l)e*'n  getting  worse  since. 

At  the  examination  of  June  18,  1898,  he  said: 

Trouble  with  eyes  began  in  1864  on  the  Knoxville  campaign;  caught  cold  in  a 
chai^;  eyes  began  to  get  weak.  They  got  sore  and  mattered  a  good  deal.  Have 
been  weak  all  the  time  and  have  been  getting  worse. 

At  the  examination  of  September  1,  1893,  he  said: 

Eye  trouble  began  in  1864  at  Knoxville;  caught  c*old,  eyes  became  very  sore;  was 
doctored  in  the  army.  Eyes  are  now  failing  very  fast,  and  I  can  not  see  to  do 
fanning,  which  is  my  occupation.  Sunlight  hurts  the  eyes  very  much.  Eyes  get 
sore  whenever  he  catches  cold. 

At  the  examination  of  November  2, 1887,  the  first  examination  made 
of  his  eyes,  he  said: 

The  sight  is  dim  at  night;  the  eyes  become  inflamed,  and  suppurate  at  times. 

As  hereinbefore  stated,  "no  disability  from  disease  of  eyes"  was 
found  at  this  examination. 

The  records  of  the  War  Department  fail  to  show  treatment  at  any 
time  for  any  disease  or  other  abnormal  condition  of  the  soldier's  eyes, 
but  the  former  surgeon  of  his  regiment.  Dr.  J.  B.  Adams,  of  Peters- 
burg, Ind.,  testified  in  an  aflSdavit  filed  April  11,  1889,  that — 

*  *  *  In  the  month  of  January,  1864,  while  the  regiment  was  on  duty  in  East 
Tennessee,  he  (the  soldier)  contracted  sore  eyes  as  a  result  of  cold  and  exposure. 

He  also,  at  the  same  time,  suffered  from  some  form  of  spinal  affection,  rendering 
him  totally  unable  for  any  duty  for  a  long  time. 

As  will  be  observed,  the  only  abnormal  condition  of  the  soldier's 
eyes  while  in  the  service  referred  to  by  this  affiant  was  ''  sore  eyes,  as 
a  result  of  cold  and  exposure." 

The  only  other  testimony  as  to  origin  in  the  service  of  the  alleged 
disease  of  eyes  is  that  of  two  comrades,  one  of  whom  says  that  the 
soldier  "contracted  a  cold,  which  settled  in  his  eyes,  causing  inflam- 
mation of  the  same;"  and  the  other  testified  that  ''he  was  suflfering 
from  some  affection  of  the  back  and  also  of  the  eyes"  when  he 
rejoined  his  regiment  at  Knoxville,  Tenn.,  in  January,  1864. 

As  hereinbefore  shown,  the  surgeon  of  the  regiment  was  in  error 
when  he  testified  that  the  soldier  ''was  also  suffering  from  some  form 
of  spinal  affection,"  as  the  only  "affection"  in  that  region  proved  to 
he  nothing  more  than  lumbago,  for  which  he  is  now  pensioned. 

As  to  continuance  since  discharge  of  the  alleged  disease  of  eyes 
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Dr.  William  M.  Orth,  now  deceased,  formerly  of  Lafayette,  Ind.,  tes- 
tified in  an  aflSdavit  filed  April  11,  1889,  that  he  had  been  the  family 
physician  of  the  soldier  since  1868;  that  during  said  time  he  had 
treated  him  for  disease  of  eyes  and  injury  to  spine;  that  ''the  disease 
of  eyes  was  the  result  of  granulations  that  prevailed  to  such  an  extent 
during  the  war." 

Some  additional  testimony — all  of  which,  however,  was  lay  evi- 
dence— was  adduced  upon  special  examination  as  to  the  condition  of 
the  soldier's  eyes  from  the  date  of  his  discharge,  in  1864  to  1868,  when 
he  went  under  the  care  and  treatment  of  Doctor  Orth,  as  testified  to  by 
the  latter.  The  evidence  so  adduced  was  to  the  effect  that  when  the 
soldier  returned  home  from  the  service  and  for  several  ^^ears  thereaf- 
ter his  e^-es  were  "red,  inflamed  and  watery,"  and  that  "he  wore 
goggles." 

Although  the  principal  question  at  issue  in  this  case  at  this  time  is 
the  appellant's  alleged  title  to  an  increase  in  rate  for  the  causes  of 
disability  for  which  he  is  pensioned,  the  history  in  the  case,  especially 
in  so  far  as  the  condition  of  his  eyes  is  concerned,  has  been  thus  fully 
Bet  out  because,  as  will  be  seen,  the  evidence  both  as  to  the  origin  and 
continuance  of  the  disease  of  eyes  originally  alleged  by  the  soldier 
all  relates  to  some  inflammatory  condition  of  the  more  superficial 
structures  of  said  organs,  whereas  the  only  condition  referable  to  such 
organs  that  is  shown  to  constitute  any  material  degree  of  disability  is 
the  impairment  of  vision  manifested  upon  medical  examination,  which 
condition,  in  turn,  is  shown  to  be  due  to  partial  atrophy  of  both  optic 
nerves  and  not  to  the  said  inflammatory  conditions;  and,  also,  because 
the  several  ratings  allowed  on  account  of  "disease of  eyes,"  when  tlie 
claim  on  account  of  such  cause  of  disability  was  admitted,  appear  to 
have  been  based  upon  the  respective  degrees  of  impairment  of  vision 
found  at  the  diflferent  medical  examinations  made  of  the  soldier  from 
time  to  time.  And  a  still  further  reason  for  setting  out  the  foregoing 
r^sum^  of  the  essential  features  presented  in  the  case  in  regard  to  the 
aforesaid  disease  of  eyes  is  the  fact  that  the  optic-nerve  atrophy, 
which  is  now  shown  to  be  such  an  important  factor  in  the  case,  was 
first  observed  upon  medical  examination  in  1893,  twenty-nine  years 
subsequent  to  the  soldier's  military  service.  This  condition,  however, 
had  very  probably  existed  for  some  little  time,  though  not  diagnosti- 
cated prior  to  the  date  mentioned,  probably  by  reason  of  the  fact 
that  an  expert  examination  of  the  eyes  had  not  been  made  prior  to 
such  date;  but  it  is  hardl}"  possible  that  the  said  condition,  which  is  of 
a  progressive  nature,  could  have  existed  during  all  the  years  inter- 
vening between  the  date  of  the  said  examination  and  the  date  of  the 
soldier's  discharge  without  having  caused  much  more  damage  than 
now  exists,  as  "the  prognosis  of  atrophy  of  the  optic  nerve  is  in 
general   unfavorable"  (Fuchs).     The  authority  cited  also   says   that 
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*' Cases  of  simple  atroohy  for  the  most  part  lead  to  complete  blind- 
ness,'" and  that — 

Inflammatory  atrophy  affonis  a  better  prognosis,  eince  the  amount  of  eight  which 
the  neuritis  or  retinitis  has  left  is  usually  i)ermanently  preserved. 

This  being  true  the  importance  of  differentiating  between  the  pen- 
sioned and  nonpensioned  causes  of  disability  in  such  cases  as  this,  as 
hereinbefore  indicated,  becomes  all  the  more  apparent. 

The  causes  assigned  by  Fuchs  for  ''simple  (primary  or  genuine  or 
noninflammatory)  atrophy'"  of  the  optic  nerve  are:  Spinal  affections, 
particularly  tabes  dorsalis;  affections  of  the  brain,  such  as  disseminated 
sclerosis  and  progressive  paralysis  of  the  insane;  inflammation  or 
injury  of  the  nerve  near  the  periphery  or  by  compression  of  tumors, 
and  in  many  cases  the  cause  remains  obscure.  And  as  to  the  etiology 
of  ''inflammatory  atrophy"  of  said  nerve  the  same  authority  says 
that  it  is  the  form  which  occurs  as  a  final  result  of  a  neuritis  or  a 
retinitis  (neuritic  or  retinitic  atrophy). 

The  ophthalmoscopic  features  of  simple  atrophj'  are,  says  the  author- 
ity cited,  quite  distinct  from  those  of  the  inflammatory  form,  and  it  is 
noted  that  the  condition  of  the  papillae  in  this  case,  as  described  in  the 
certificate  of  examination  dated  September  1,  1893,  corresponds  more 
nearly  to  the  condition  of  such  structures  usualb"  found  in  the  lattei 
form  than  in  the  former. 

This  much  being  said,  it  remains  for  the  Bureau  to  determine  in  any 
future  claim  in  regai*d  to  the  ''disease  of  eyes"  for  which  the  soldier 
is  pensioned  that  may  be  presented  for  its  consideration  whether  or 
not  all  existing  conditions  referable  to  the  organs  of  vision,  as  herein 
described,  were  intended  to  be  included  in  the  approval  for  said  pen- 
sioned cause,  as  such  question  is  not  now  properly  before  the  Depart- 
ment for  consideration  upon  appeal. 

Relative  to  the  adequacy  of  the  existing  rate  in  the  case  to  the  degree 
of  disability  manifested  at  the  last  medical  examination  made  of  the 
appellant,  it  has  hereinbefore  been  stated  that  no  injustice  is  shown  to 
have  been  done  by  the  refusal  of  the  Bureau  to  increase  such  rate.  As 
also  before  stated,  the  principal  cause  of  disability  found  at  said  exam- 
ination was  the  impairment  of  vision  described  in  the  certificate  thereof. 
Although  the  degree  of  impaired  visual  acuity  was  quite  considerable 
it  was  much  improved  by  the  use  of  suitable  glasses,  +7  D.  for  the 
right  eye,  and  +6  D.  for  the  left  eye,  giving  twenty-seventieths,  or 
two-sevenths,  vision  in  each  eye.  This  is  a  higher  and  more  useful 
degree  of  vision  than  w^as  shown  to  exist  in  the  case  of  William  Moore 
(12  P.  D.,  87),  and  also  in  the  case  of  John  T.  Watson  (idem,  92),  in 
each  of  which  there  was  total  loss  of  vision  in  one  eye  and  but  one- 
tenth  normal  vision  remaining  in  the  other  eye,  yet  it  was  decided  in 
each  and  both  of  these  cases  that  the  third-grade  rate  was  conmiensu- 
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rate  with  the  degree  of  disability  due  to  the  amount  of  damage  to  the 
visual  acuit}'  of  the  respective  appellants  in  such  cases. 

The  conditions  shown  to  exist  in  this  case  are  not  on  a  par  with  those 
which  obtained  in  the  cases  cited,  and  the  appellant  is,  therefore,  not 
entitled  to  the  rate  of  pension  allowed  therein. 

In  view  of  all  the  facts  herein  set  forth,  it  is  held  that  the  action 
appealed  from  was  not  error,  and  the  same  is  accordingly  affirmed. 


ATTORNEYSHIP— NEGLECT— PRACTICE— FORFEITURE. 

William  Easter  (claimant).  ' 

William  Ft.ETCHER  &  Co.  (attorneys). 

When  an  attorney  is  in  neglect  throufrh  failure  to  file  evidence  in  compliance  with  a 
call  of  the  Bureau  a  waiver  of  compliance  therewith  subsequently  to  the  appear- 
ance of  another  attorney  in  the  claim  does  not  operate  to  relieve  said  attorney 
of  the  charge  of  neglect. 

Assistant  Secretary  M.   TT.  Miller  to  tKe  Commissioner  of  Pensions^ 

Septemher  28,  1903. 

William  Fletcher  &  Co.,  of  Washington,  D.  C,  on  August  11, 
1903,  entered  an  appeal  from  the  action  of  the  Bureau  denying  them 
further  recognition  in  the  claim  for  pension  under  the  act  of  June  27, 
1890,  of  William  Easter,  who  served  in  Company  E,  Fiftieth  United 
States  Colored  Volunteer  Infantry,  and  in  Company  E,  Twelfth 
Louisiana  Infantr}\ 

In  behalf  of  the  soldier,  on  September  7,  1900,  the  appellants  filed  a 
declaration  for  pension  under  the  act  of  June  27,  1890,  which  was 
rejected  April  1, 1901.  They  filed,  October  31, 1901,  another  declara- 
tion under  said  act  in  his  behalf,  which  contained  a  new  power  of 
attorney  in  their  favor.  They  were  called  upon  November  12,  1901, 
for  medical  evidence.  A  medical  examination  was  ordered  March  27, 
1903  (held  May  6,  1903),  of  which  they  were  advised. 

Nathan  Bickford,  of  Washington,  D.  C,  on  February  24,  1903, 
filed  another  declaration  in  the  claim.  The  claim  was  rejected  June 
24,  1903,  and  Mr.  Bickford  was  so  advised  June  30,  following;  hence 
this  appeal. 

The  appellants  were  denied  further  recognition  upon  the  ground 
that  under  Rule  12  they  forfeited  their  rights  by  neglecting  the  case 
for  more  than  one  year,  in  this  that  they  failed  for  one  year  to  comply 
with  the  call  for  evidence  of  November  12,  1901. 

The  appellants  submit  that  the  evidence  called  for  was  unnecessary, 
as  more  than  one  year  had  elapsed  since  the  claimant  was  medically 
examined,  and  therefore  the  filing  of  medical  evidence  to  secure 
another  medical  examination  was  not  required  under  the  rules  of 
practice. 

The  rule  governing  with  respect  to  appellants'  contention  isjstated 
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in  the  case  of  Darwin  C.  Simpson  (8  P.  D.,  811),  and  reads,  syllabus, 
as  follows: 

The  Bureau  judges  as  to  the  sufficiency  of  evidence  filed  for  establishing  any  fact, 
not  the  attorney.  So  in  every  instance  where  an  attorney  fails  for  one  year  to 
respond  to  a  call  for  evidence,  upon  the  ground  that  the  evidence  called  for  is  unnec- 
essary, such  failure  is  neglect. 

It  appears  that  subsequently  to  the  appearance  of  Mr.  Bickford  in 
the  claim  the  call  of  November  12,  1901,  for  medical  evidence  was 
waived  and  a  medical  examination  was  ordered.  The  waiver  did  not 
occur  until  more  than  a  year  had  elapsed  from  the  date  of  said  call, 
and,  as  noted,  subsequently  to  the  appearance  of  another  attorney  in 
the  case.  It  is  thought  that  the  facts  bring  the  question  as  to  whether 
appellants  profited  by  the  waiver  of  said  call  within  the  rule  laid  down 
in  the  case  of  Michael  Guthrie  (40  F.  P.  L.  Bk.,  299),  which  reads, 
syllabus,  as  follows: 

When  an  attorney  is  in  neglect  through  failure  to  file  evidence  required  by  the 
rules  of  practice  a  change  in  the  practice  which  dispenses  with  such  evidence  does 
not  operate  to  relieve  an  attorney  of  the  charge  of  neglect. 

No  reason  is  apparent  nor  is  any  ground  suggested  warranting  any 
different  practice  other  than  as  laid  down  in  the  cited  case,  where  the 
facts  are  as  in  the  present  claim,  viz,  that  the  Bureau  waives  the  com- 
pliance of  a  call  for  evidence  at  a  time  when  the  attome}'  of  record  is 
m  neglect  through  his  failure  to  comply  with  said  call,  and  subse- 
quently to  the  appearance  of  another  attorney  in  the  case. 

The  rules  of  practice  regard  the  rights  of  attorneys  in  the  prosecu- 
tion of  claims  for  pension,  but  neither  changes  in  said  rules  nor  the 
waiver  of  compliance  with  calls  for  evidence  can  operate  to  clothe  an 
attorney  with  new  authority  to  continue  the  prosecution  of  a  claim  in 
which  he  has  become  in  neglect,  either  through  failure  to  observe  the 
particular  rule  in  question  or  to  comply  with  the  particular  call  which 
has  been  waived,  and  by  his  neglect  another  attorney  has  become 
entitled  to  recognition. 

When  compliance  with  the  call  for  evidence  of  November  12,  1901, 
was  waived,  appellants  were  in  default  through  their  failure  to  comply 
with  said  call,  and  Mr.  Bickford  was  entitled  to  recognition.  Accord- 
ingly the  action  of  the  Bureau  is  aflSrmed. 


MARRIAGE  ANT>  DIVORCE-XEVT  TORK-JUKISDICTION. 

Mary  J.  Marshall  (widow). 

The  chumAnt  and  soldier  were  married  by  ceremony  in  the  State  of  New  York,  June 
7, 1868,  and  they  lived  together  in  that  State  aa  man  and  wife  until  April  8,  1888, 
when  the  soldier  deserted  her.  He  applied  for  and  obtained  a  divorce  from 
claimant  on  November  6,  1891,  while  in  the  State  of  Wisconsin,  on  the  ground 
of  desertion,  and  on  August  2, 1892,  he  niarrie<l  one  Lillian  Gridley,  the  ceremony 
being  performed  in  the  State  of  Wisconsin.  The  claimant  resided  in  New  York 
at  the  time  said  divorce  was  granted,  was  not  served  with  process,  and  made  no 


appearance  at  the  trial  and  authorized  no  defense. 
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Hdd:  That  the  courts  of  New  York  having  decided  that  a  divorce  obtained  in  another 
State  against  a  citizen  of  New  York,  in  an  action  where  there  was  no  personal 
servdce  of  process  within  the  former  State  and  no  personal  appearance  in  the 
action  by  the  defendant,  is  void  in  the  State  of  New  York,  and  does  not  change 
the  status  of  the  defendant  in  the  jurisdiction  of  the  State  of  New  York,  this 
claimant  is  therefore  held  to  be  the  legal  widow  of  the  soldier. 

Asaista/nt  Sec7*etary  M,    W.  Miller  to  ths  Commissioner  of  Peridons 

September  28^  1903. 

On  October  23,  1894,  Mary  J.  Marshall  filed  a  claim  for  pension 
under  section  3  of  the  act  of  June  27,  1890,  as  the  widow  of  Edmund 
Marshall,  who  served  as  a  private  in  Company  B,  Twentieth  New  York 
Volunteer  Cavalry,  which  claim  was  rejected  by  your  Bureau  Septem- 
ber 11,  1896,  for  the  following  stated  reasons: 

Approved  for  rejection.  Claimant  not  the  legal  widow  of  soldier,  he  having  been 
4ivorced  from  her. 

An  effort  was  subsequently  made  to  reopen  the  claim  with  adverse 
results,  and  finall}^  on  May  17,  1902,  this  appeal  was  filed. 

The  evidence  shows  that  this  claimant  and  the  soldier  were  united 
by  ceremonial  marriage  at  Philadelphia,  Jefferson  County,  N.  Y.,  on 
June  7,  1868.  They  lived  together  as  man  and  wife  in  the  counties  of 
Jefferson  and  St.  Lawrence,  N.  Y.,  and  about  1880  moved  to  Glove rs- 
ville,  N.  Y.,  where  the  soldier  engaged  in  the  harness  manufacturinq' 
business  with  Clark  E.  Dodge,  under  the  firm  name  of  Marshall  & 
Dodge. 

It  appears  that  on  April  7, 1886,  the  soldier  sent  a  letter  to  the  claim- 
ant's sister,  Mrs.  Emma  Cheney,  who  resided  at  Auburn,  N.  Y.,  in 
which  he  stated  that  he  was  anxious  to  put  up  a  job  on  his  wife  in 
order  to  get  her  to  visit  Auburn  for  a  week,  so  that  he  could  purchase 
a  new  carpet  and  parlor  suit,  have  the  furniture  all  in  place,  and 
thereby  give  her  a  surprise  on  her  return  home.  In  order  to  get  Mrs* 
Marshall  to  Auburn  he  asked  Mrs.  Cheney  to  send  him  a  telegram  in 
in  the  following  words:  "Emma  is  very  sick.  If  you  want  to  see  her 
alive  come  immediately.     H.  N.  Cheney." 

The  telegram  was  sent  and  reached  the  claimant  the  day  following, 
and  at  2  o'clock  the  same  afternoon  she  left  Gloversville  for  Auburn, 
the  soldier  accompanying  her  to  the  Gloversville  station. 

It  clearly  appears  from  the  evidence  that  the  soldier  had  prepared  a 
surprise  for  the  claimant,  but  not  on  the  lines  indicated  in  his  letter 
to  her  sister.  Immediately  after  the  claimant  left  Gloversville  the 
soldier  went  to  his  home  and  packed  up  his  personal  effects,  and  that 
evening  left  Gloversville  in  companv  with  a  woman  known  as  Annie 
Frank  or  Tillie  Gray,  and  better  known  in  social  circles  of  Glovers- 
ville as  the  "  Glove  maker."  The  claimant  never  saw  the  soldier  after 
their  parting  at  the  Gloversville  station  on  the  afternoon  of  April  8> 
1886. 


Digitized  by 


Google 


DECISIONS   BBLATINa   TO   PENSIONS.  175 

The  claimant  returned  to  Gloversville  and  continued  to  reside  there 
for  several  months,  and  then  went  to  Auburn,  N.  Y.,  where  she  resided 
until  December,  1892,  when  she  went  to  Kankakee,  111.,  where  she 
remained  a  few  years  and  then  returned  to  New  York,  and  now  resides 
with  her  father  at  Black  River,  N.  Y. 

There  is  some  evidence  to  show  that  the  soldier  went  to  California 
with  his  mistress,  and  that  at  a  later  period  he  was  in  Newark,  N.  J. 
It  is  positively  shown  that  in  1891  he  was  a  resident  of  Milwaukee, 
Wis.,  and  on  August  18,  1891,  he  filed  a  complaint  in  the  circuit  court 
of  Milwaukee  County,  Wis.,  in  an  action  for  divorce  with  this  claim- 
ant in  the  role  of  defendant.  He  alleged  in  said  complaint  that  he  was 
married  to  the  claimant  on  June  8,  1868;  that  about  April,  1886,  the 
defendant  wilfully  deserted  him,  and  that  for  five  years  preceding  the 
defendant  without  cause  or  provocation  had  been  guiltj-  of  wilful 
desertion.  He  further  alleged  that  her  last  known  place  of  residence 
was  Chicago,  111.  Service  of  the  summons  and  complaint  in  the 
divorce  action  was  obtained  by  publication,  and  finally  on  November 
6,  1891,  at  a  general  term  of  the  circuit  court  for  Milwaukee  Count)^ 
Hon.  D.  H.  Johnson  judge  presiding,  a  judgment  of  divorce  was 
granted  the  soldier. 

It  appears  from  the  evidence  taken  on  the  trial  of  said  divorce  pro- 
ceeding that  there  was  no  appearance  on  the  part  of  the  defendant. 
The  soldier  and  his  sister,  Mrs.  H.  E.  Shoots,  of  Milwaukee,  Wis.^ 
both  testified  that  the  claimant  deserted  the  soldier  in  April,  1886, 
when  they  resided  in  Gloversville,  N.  Y.,  and  that  her  last  known 
place  of  residence  was  in  Chicago,  111. 

The  facts  as  disclosed  from  the  evidence  in  the  claim  in  contention 
show  that  Mrs.  Shoots  resided  in  Gloversville,  N.  Y.,  in  1886,  and 
well  knew  the  circumstances  connected  with  the  elopement  of  the 
soldier  and  Annie  Frank,  as  other  witnesses  testify  that  the  scandal 
connected  with  the  affair  was  fully  exploited  in  the  papers  of  Glovers- 
ville at  the  time  of  the  occurrence.  It  also  clearly  appears  from  the 
evidence  in  this  case  that  both  the  soldier  and  Mrs.  Shoots  were  aware 
that  the  claimant  resided  in  Auburn,  N.  Y.,  at  the  time  the  application 
for  divorce  was  made,  and  it  does  not  appear  that  the  claimant  ever 
resided  in  Chicago,  111. 

It  appears  from  record  evidence  on  file  herein  that  on  August  2, 1892, 
the  soldier  was  united  in  marriage  to  one  Lillian  R.  Gridley.  A  year 
or  so  after  his  second  marriage  he  was  admitted  to  the  Soldiers'  Home 
in  Milwaukee  and  died  in  said  institution  on  September  19,  189-1. 

The  evidence  clearly  shows  that  the  claimant  and  the  soldier  were 
united  by  ceremonial  marriage  under  the  laws  of  the  State  of  New 
York  in  1868  and  that  they  lived  and  cohabited  together  as  man  and 
wife  until  1886,  when  he  deserted  her.  The  evidence  tends  to  show 
that  the  claimant  made  diligent  efforts  to  ascertain  the  whereabouts  of 
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her  husband,  and  in  December,  1892,  she  went  to  the  State  of  lUmois, 
and  at  the  time  the  soldier  died  she  was  supporting  herself  by  con- 
ducting a  boarding  house  in  Kankakee,  111. 

The  act  of  Congress  approved  August  7, 1882,  provides  that  in  pen- 
sion cases  marriages  shall  be  proven  to  be  legal  marriages  according 
to  the  law  of  the  place  where  the  parties  resided  at  the  time  of  mar- 
riage or  at  the  time  when  the  right  to  pension  accrued. 

The  claimant  was  born  in  the  State  of  New  York,  was  legally  mar- 
ried to  the  soldier  in  said  State  and  was  a  resident  therein  at  the  time 
the  soldier  was  granted  a  decree  of  divorce  by  the  Wisconsin  court  and 
at  the  time  of  the  soldier's  marriage  to  Lillian  Gridley.  She  is  now, 
and  in  fact  alwa^'s  has  been,  a  resident  of  New  York,  with  the  excep- 
tion of  a  few  years  spent  in  the  State  of  Illinois.  The  laws  of  New 
York  must,  therefore,  obtain  in  this  case. 

While  there  is  no  statute  in  New  York  State  which  declares  that  a 
divorce  granted  in  another  State  under  certain  circumstances  shall  be 
void  within  that  State,  there  can  be  no  doubt  that  under  the  law  of 
New  York,  as  interpreted  by  its  courts,  a  divorce  obtained  in  another 
State  against  a  citizen  of  New  York  in  an  action  where  there  was  no 
personal  service  and  no  personal  appearance  on  the  part  of  the  defend- 
ant, is  void  in  the  State  of  New  York. 

In  the  case  of  Davis  v.  Davis  (2  Del.,  N.  Y.,  549)  the  court  held: 

A  decree  of  divorce  in  another  State,  proceeding  on  a  constructive  service  of  ppoc- 
ees  by  publication,  though  valid  by  the  law  of  the  forum,  is,  by  the  law  of  New 
York,  a  nullity  as  to  a  defendant  spouse  resident  in  New  York. 

In  the  case  of  the  People  of  the  State  of  New  York  v,  Frank  M. 
Baker  (76  N.  Y.,  78)  the  court  held: 

A  State  may  adjudge  the  status  of  its  own  citizens  toward  nonresidents  and  may 
authorize  to  that  end  such  judicial  proceedings  as  it  sees  fit;  but  the  judgment  can 
have  no  effect  within  the  bounds  of  another  State  so  as  to  fix  upon  a  citizen  of  the 
latter  a  status,  against  his  will  and  without  his  consent,  which  is  in  hostility  with 
the  laws  of  the  sovereignty  of  his  allegiance.  A  court  of  another  State  can  not 
adjudge  the  dissolution  of  the  marital  relations  of  a  citizen  of  this  State,  domiciled 
and  actually  residing  here  during  the  pendency  of  the  judicial  proceedings  in  such 
State,  without  a  voluntary  appearance  on  his  part  therein,  and  with  no  actual  notice 
to  him  thereof;  and  this  although  the  marriage  was  solemnized  in  another  State. 

In  the  matter  of  Strong  (86  Hun.,  N.  Y.,  390)  the  court  held: 

A  divorce  obtained  in  another  State  against  a  citizen  of  New  York  in  an  action 
where  there  was  no  personal  service  of  process  within  the  former  State  and  no  per- 
sonal appearance  in  the  action  by  the  defendant,  is  void  in  the  State  of  New  York, 
and  does  not  change  the  status  of  the  defendant  in  the  jurisdiction  of  the  State  of 
New  York. 

In  the  case  under  consideration  the  evidence  clearly  tends  to  show 
that  the  testimony  produced  by  the  soldier  and  on  which  his  decree  of 
divorce  was  granted  by  a  Wisconsin  court  was  not  in  accord  with  the 
facts  and  was  fraudulent,  and  there  can  be  no  doubt  that  under  the  law 
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of  New  York  the  claimant  is  there  held  to  be  the  legal  widow  of  the 
soldier. 

The  action  of  your  Bureau  in  rejecting  this  claim  on  the  grounds 
stated  is  reversed. 


divisiox  of  pension-mabriage-morax.  chakacteb. 

Post  v.  Post. 

The  mere  fact  that  claimant  married  a  second  husband  under  the  belief  that  her  first 
husband  was  dead,  does  not  justify  the  rejection  of  her  claim  for  one-half  her 
fir^  husband's  pension  upon  the  ground  that  she  was  not  a  woman  of  good 
moral  character,  even  though  her  belief  was  not  well  founded. 

Assistant  Secretury  M.   W.  Miller  to  the  Commissioner  of  Pensions^ 

September  28,  1903, 

Sarah  Post  appealed  June  27,  1903,  from  the  Bureau  action  of  April 
24, 1903,  rejecting  her  claim  filed  December  4,  1902,  for  one-half  the 
pension  of  her  husband,  Franklin,  M.  Post,  a  pensioner  under  certifi- 
cate No.  65886,  wherein  the  Department  held  that — 

Claimant  can  not  be  considered  a  woman  of  good  moral  character  within  the  mean- 
ing of  the  act  of  March  3,  1899,  she  having  married  and  cohabited  with  one  William 
H.  Ellsworth  for  twenty  years  subsequent  to  soldier's  alleged  desertion,  in  the 
absence  of  "due  diligence''  to  ascertain  whether  or  not  soldier  was  alive. 

Claimant  contends,  in  her  said  appeal,  as  follows: 

First  There  is  no  evidence  in  the  case  to  show  that  any  acts  on  any  (my)  part 
were  of  any  immoral  character.  On  the  contrary,  the  evidence  shows  that  I  have 
always,  and  at  all  times,  carried  myself  as  a  respectable  Christian  woman,  with  not 
a  spot  upon  my  character. 

Second.  That  the  action  of  the  Bureau  of  Pensions  in  stamping  me  as  a  woman 
of  immoral  character  because  I  married  after  desertion  of  my  husband,  Post,  and 
lived  with  my  second  husband  for  twenty  years,  is  wholly  without  foundation,  and 
against  the  facts  in  the  case,  as  will  appear  in  the  following: 

In  March,  1874,  Post  lost  his  business  in  Brooklyn,  N.  Y.,  through  fast  living, 
spending  his  money  on  fast  women,  and  after  that  he  sent  me  to  Georgia,  Vt.,  to  his 
relatives,  with  my  three  children,  Minnie,  Charles,  and  Harry.  In  a  week  or  two 
my  husband,  Post,  came  to  Georgia,  Vt.,  to  where  1  was  stopping  with  his  relatives, 
and  he  remained  there  until  April  22,  1874,  when  he  said  he  was  going  to  Detroit, 
Mich.,  to  sell  millinery  goods.  After  he  went  to  Detroit,  Mich.,  I  remained  at  Geor- 
gia, Vt.,  and  we  corresponded.  He  remained  in  Detroit,  Mich.,  until  Septeml)er, 
1874,  and  then  he  said  he  was  going  to  Windsor,  Canada,  and  further  to  Texas,  on  a 
ranch.  He  wTote  to  me  to  go  to  Brooklyn  to  try  and  collect  some  bills  for  him, 
which  I  did,  and  he  said  he  may  never  come  back;  that  was  the  last  time  1  ever 
heard  from  him. 

After  my  husband  last  wrote  to  me,  on  September,  1874, 1  wrote  to  the  postmaster 
at  Windsor,  Canada,  as  to  his  whereabouts,  and  he  replied  that  he  did  not  know  any- 
thing about  him,  I  also  made  inquiries  from  his  mother,  Diana  Post,  and  his  sister, 
Mw.  Stephen  Conger,  as  to  his  whereabouts,  and  they  informtxl  me  that  they  kne^v 
nothing  about  him.     I  made  further  inquiries  from  other  sources. 
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I  finally  went  to  Mayor  Schroeder,  of  Brooklyn,  N.  Y.,  in  company  with  Mrs. 
Bayles,  to  find  out  if  the  city  could  not  try  and  help  me  locate  Poet,  but  he  said  he 
could  not  help  me. 

Before  I  married  Mr.  Ellsworth,  he  got  advice  from  a  lawyer  in  Brooklyn,  N.  Y., 
whether  he  could  marry  me  and  wag  informed  that  he  could  marry  me  in  \iew  of 
the  fact  that  my  husband,  Post,  had  deserted  me  and  that  he  had  absented  himself 
so  long  he  was  presumed  to  be  dead. 

Had  I  not  been  perfectly  satisfied  that  I  had  a  right  to  marry  I  would  not  have 
entered  into  a  marriage  contract.  My  married  life  with  Franklin  M.  Post  was  with- 
out spot  or  blemish,  and  I  was  a  dutiful  wife  to  Mr.  Ellsworth.  I  can  submit  all  the 
witnesses  necessary  in  this  matter  to  show  that  I  have  always  been  a  woman  of  good 
moral  character;  that  I  entered  into  the  marriage  contract  with  Ellsworth  in  goo<l 
faith,  having  made  inquiries  from  different  sources  as  to  the  whereabouts  of  Post. 
without  avail. 

All  of  which  was  respectfully  submitted  with  the  hope  that  my  claim  may  be 
favorably  passed  upon  and  thereby  destroy  the  stigma  against  my  good  character. 

A  copj^  of  this  appeal  was  duly  served  upon  the  pensioner,  but  he 
has  failed  to  file  any  brief  or  answer  in  response  thereto. 

Prior  to  the  adjudication  of  this  claim  the  question  of  the  legality  of 
claimant's  second  marriage  was  submitted  to  the  chief  of  the  Law 
Division,  who,  on  April  17,  1903,  rendered  the  following  opinion: 

The  undisputed  facts  disclosed  by  the  evidence  in  this  case  show  that  this  claimant 
was  married  to  tlie  soldier,  Franklin  M.  Post,  at  Brooklyn,  N.  Y.,  February  23, 1865, 
in  accordance  with  legal  forms  and  that  they  lived  together  as  husband  and  wife 
from  the  date  of  said  ceremony,  three  children  having  been  the  issue  of  their  union 
up  to  his  desertion  in  1874,  which  said  desertion  has  continued  to  the  present  time. 
The  claimant,  it  appears,  heard  from  the  soldier  after  his  desertion  in  January,  1876, 
and  she  subsequently,  on  December  31,  1880,  entered  into  a  second  maniage  in 
Brooklyn,  N.  Y.,  with  one  William  H.  Ellsworth,  formerly  a  member  of  Company  F, 
Seventh  Indiana  Cavalry,  with  whom  she  continued  to  live  until  his  death  on 
March  31,  1900.  A  claim  filed  by  her  on  May  11,  1900,  under  the  act  of  June  27, 
1890,  was  rejected  after  special  examination  in  May,  1902,  upon  the  ground  that  she 
was  not  the  legal  widow  of  the  soldier,  Ellsworth,  for  at  that  time  she  had  a  husband 
living  from  whom  she  had  not  been  divorced.  The  claimant,  after  rejection  of  her 
claim  as  widow  of  Ellsworth,  on  December  11,  1902,  filed  a  claim  for  one-half  the 
pension  of  the  soldier,  Franklin  M.  Post,  which  is  now  pending  adjudication. 

I  have  carefully  considered  all  the  evidence  submitted  in  this  case,  under  the  deci- 
sion of  the  Department  in  the  case  of  Mary  N.  Lester  (12  P.  D.,  340),  and  as  it 
appears  to  be  well  established  that  this  claimant  did  not  remarry  Ellsworth  in  the 
belief  that  her  first  husband  was  dead  or  that  she  exercised  due  diligence  in  ascer- 
taining his  whereabouts,  I  am  of  the  opinion  that  she  clearly  has  status  to  recognition 
as  the  lawful  wife  of  the  soldier,  Franklin  M.  Post,  and  it  is  so  held. 

The  foregoing  statement  of  facts  is  accepted  by  the  Department  as 
correct  for  the  pui'poses  of  this  decision,  except  so  far  as  it  relates  to 
claimant's  belief  as  to  her  first  husband's  death  at  the  date  of  her  mar- 
riage to  her  second  husband.  Her  belief  may  not  have  been  well 
founded  or  legally  justified,  and  good  judgment  might  have  suggested 
that  she  should  have  made  further  investigation  before  acting  upon 
the  belief  that  her  first  husband  was  dead,  yet  it  is  more  consistent 
with  the  evidence  and  the  presumption  of  innocence  to  believe  that 
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claimant  was  honest  and  sincere  in  her  belief  that  she  was  legally  com- 
petent to  enter  into  a  valid  marriage  with  her  second  husband,  under 
the  law  of  the  State  of  New  York,  which  provides  that — 

If  any  person  whose  husband  or  wife  shall  have  absented  himself  or  herself  for 
the  space  of  five  successive  years,  without  being  known  to  such  person  to  be  living 
during  that  time,  shall  marry  during  the  lifetime  of  such  absent  husband  or  wife, 
the  marriage  shall  be  void  only  from  the  time  that  its  nullity  shall  be  pronounced 
by  a  court  of  competent  authority.  (Sec.  6,  ch.  8,  art.  1,  p.  2332,  Rev.  Stat.,  New 
York.) 

The  New  York  courts  have  repeatedly,  and  it  is  believed  consistently, 
held  that  marriages  such  as  are  provided  for  in  said  section  6,  are 
voidable  merely,  and  not  void,  where  it  is  shown  that  the  absent  party 
is  still  alive,  and  that  such  marriages  are  valid  until  declared  void  on 
a  proper  application  to  a  court  of  competent  jurisdiction  during  the 
lifetime  of  the  parties  thereto;  that  unless  so  nullified  within  the  life- 
time of  the  parties  to  such  marriage  it  is  as  legal  in  its  origin  and  con- 
tinuance as  any  other  marriage.  Cropsey  v.  McKinney  (30  Barb., 
47-55);  Jones  v.  ZoUer  (29  Hun.,  551);  White  v,  Lowe  (1  Redf.,  376); 
Gall  V.  Gall  (114  N.  Y.,  109);  Griffin  v.  Banks  (24  How.,  215);  Val- 
leau  V.  Valleau  (6  Paige,  207);  Brower  v.  Brower  (1  Abb.,  Ct.  App., 
214);  Taylor  v.  Taylor  (25  N.  Y.,  Misc.,  566);  Miller  v.  Dodge  (28 
N.  Y.,Misc.,  238).  See  also  departmental  decisions  in  the  case  of 
Amy  Collins  (12  P.  D.,292);  Ann  Green  (12  P.  D^,306),  cited  and  fol- 
lowed in  the  cases  of  Peggy  Thomas  (13  P.  D.,  98-103),  and  Strunk  v. 
Strunk(14P.  D.,  17). 

The  claim  under  consideration  was  specially  examined  and  the  most 
critical  investigation  failed  to  procure  any  testimony  adverse  to 
claimant's  character,  except  the  unsupported  deposition  of  her  first 
husband,  the  pensioner.  Reputable  witnesses,  who  had  known  her 
practically  from  childhood  and  continuously  since  her  first  marriage, 
testified  to  her  good  moral  character  and  reputation. 

The  special  examiner  reported  March  17,  1902,  that — 

From  what  I  can  learn,  the  claimant  bears  a  good  reputation.  She  is  as  deaf  as  a 
poet  and  nearly  blind.  She  has  been  under  the  impression  that  Post  was  dead  to 
her  in  the  eye  of  the  law  of  the  State  of  New  York,  and  consequently  she  had  a  per- 
fect right  to  remarry  to  Ellsworth.  About  one  and  one-half  years  after  Post  deserted 
her  she  located  him  and  wrote  to  him,  and  he  replied  to  the  letter.  The  letter  was 
of  such  a  vulgar  character,  the  contents  being  of  such  a  nature  that  it  was  not  fit  to 
be  read,  so  I  did  not  take  it  and  make  it  a  part  of  this  report,  as  I  was  satisfied  it 
would  be  of  no  service  to  us. 

The  only  act  or  conduct  reflecting  upon  her  character  was  her  mar- 
riage to  her  second  husband,  Ellsworth,  in  Brooklyn,  N.  Y.,  March 
31,  1880,  and  with  whom  she  lived  and  cohabited  in  marital  relation 
to  the  date  of  his  death,  December  31, 1900,  bearing  him  three  children. 

While  she  has  failed  to  prove  that  her  said  second  marriage  was 
sucb  as  is  designated  in  the  New  York  statute  (supra),  by  reason  of 
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testimony  voluntarily  furnished  by  her,  i.  e.,  the  letter  from  her  hus- 
band, the  pensioner,  in  January,  1876,  yet  it  does  not  follow  that 
because  her  marriage  with  Ellsworth  was  void  she  is,  therefore,  not  a 
woman  of  good  moral  character. 

It  is  to  be  borne  in  mind  that  a  guilty  or  immoral  intent,  is  not,  in  the 
absence  of  a  statute,  an  essential  element  necessary  to  be  alleged  or 
proved  in  order  to  convict  the  party  of  the  crime  of  adultery  or  adul- 
terous cohabitation.  It  is  the  living  together  and  not  the  knowledge 
or  intent  that  constitutes  the  offense.  As  held  in  the  case  of  Fox  v. 
State  (3  Tex.,  329): 

The  criminal  offense  of  adultery  is  not  excused  by  the  absence  of  guilty  intent 
unless  a  guilty  knowledge  is  a  part  of  the  statutory  definition. 

So,  in  the  case  of  Commonwealth  v.  El  well  (2  Met.,  190),  the  court 
-  held  that  the  offense  of  adultery  was  committed  though  defendant  was 
ignorant  that  the  woman  was  married.  See  also  White  v.  White  (105 
Mass.,  327). 

While  ignorance  of  the  law  is  no  excuse,  yet  the  fact  that  by  reason 
of  ignorance,  mistake  of  fact,  or  want  of  due  diligence  the  party 
violates  the  law 'does  not  destro}'  the  good  moral  character  of  the 
party  unless  the  offense  is  so  inconsistent  with  good  morals  as  to 
overcome  the  legal  presumption  in  favor  of  good  character.  Here 
claimant's  conduct  is  entirely  consistent  with  good  moral  character 
and  innocence.  Her  husband  deserted  her  in  1874,  having  left  her 
and  their  three  children  without  legal  justification  and  in  violation  of 
his  marriage  contract.  The  evidence  shows  that  he  left  claimant  and 
Brooklyn,  N.  Y.,  where  he  resided,  with  a  woman  of  ill  repute  in 
1874,  and  that  after  repeated  efforts  on  the  part  of  claimant  to  ascer- 
tain his  whereabouts,  she  received  a  letter  from  him  January,  1876, 
too  vulgar  to  be  admitted  on  file  in  evidence;  that  she  received  no 
further  communication  from  him  or  of  him  thereafter;  that  four 
yeai-s  and  eleven  months  after  receiving  said  letter,  and  her  last  infor- 
mation from  him,  believing  him  dead  and  that  she  was  legally  compe- 
tent to  contract  a  second  marriage,  she  was  married  to  Ellsworth,  as 
aforesaid;  that  previous  to  the  time  pensioner  deserted  claimant,  in 
1874,  he  had  been  living  a  life  of  dissipation  and  immorality,  and  that 
her  belief  in  his  death  was  based  upon  his  dissipated  habits  and  con- 
tinued absence  and  silence.  She  is  shown  to  have  been  a  dutiful  wife, 
the  mother  of  six  children,  three  bj'^  pensioner,  and  that  her  life  has 
been  blameless  but  for  her  said  second  marriage.  Her  relations  with 
Ellsworth  were  dissolved  by  his  death  in  11)00,  since  which  time  the 
evidence  shows  that  she  has  lived  a  moral  life  and  that  she  commands 
the  respect  of  her  children  ahd  neighbors.  Her  claim  was  not  filed 
until  December  4,  1902,  at  which  time,  and  since,  she  has  shown  by 
affirmative,  satisfactory  evidence  that  she  is  such  a  person  as  is  desig- 
nated in  the  first  proviso  of  the  act  of  March  8,  1899. 
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The  pensioner  is  the  party  at  fault.  He  is  the  willful  deserter. 
But  for  his  desertion  claimant's  subsequent  marriage  could  not  have 
occurred. 

He  testified  before  the  special  examiner,  May  16,  1902,  that  he  left 
his  wife,  Sarah  Post,  in  March,  1874,  because  they  had  a  continual 
quarrel;  that  he  was  young  at  the  time,  and  may  have  made  some  mis- 
takes; that  after  he  left  he  did  not  correspond  ''with  any  of  his  folks 
until  1885,  or  along  that  time;"  that  he  was  never  divorced  from  his 
said  wife,  and  had  never  remarried,  but  had  a  housekeeper;  and  did 
write  to  his  daughter  that  he  had  been  married. 

Pensioners  parents  resided  at  Georgia,  Vt,  and  he  contended  before 
the  Bureau  that  his  wife  could  have  learned  of  his  whereabouts  by^ 
inquiring  of  them.  There  is  no  proof,  however,  that  his  parents  had 
any  knowledge  of  his  whereabouts,  and  he  admits  that  after  leaving 
home  in  1874  he  did  not  write  to  "his  folks  till  about  1885,"  which 
was  about  five  years  after  claimant  had  remarried.  If  his  testimony  is 
true  in  this  regard  it  would  indicate  that  his  parents  and  relatives  had 
no  more  knowledge  of  his  whereabouts  than  his  wife  or  children,  and 
that  she  could  have  obtained  no  information  on  that  subject  from  them. 

Pensioner  gives  his  occupation  as  that  of  a  miner,  and  his  post-office 
address  as  Buckeye,  Shasta  County,  Cal.  Since  leaving  claimant  he 
appears  to  have  resided  in  the  Territory  and  State  of  Washington,  and 
the  State  of  California. 

The  children  of  claimant  and  pensioner  testify  that  when  they 
learned  that  their  father  was  alive,  by  correspondence  with  him,  it  waa 
after  their  mother's  second  marriage,  and  that  they  kept  the  knowl- 
edge from  her  in  order  that  she  might  not  worry  over  the  matter. 

So,  also,  if  pensioner's  testimony  is  true,  it  would  follow  that  he  did 
not  write  the  letter  to  his  wife  which  she  claims  to  have  received  from 
him  in  1876. 

If  claimant  is  not  the  legal  widow  of  Ellsworth  then  she  is  the  law- 
ful wife  of  pensioner. 

She  has  proved  his  desertion  for  over  six  months  prior  to  December 
4,  1902,  the  date  on  which  she  filed  her  application,  and  has  proved 
that  she  is  a  wonaan  of  good  moral  character,  and  has  been  at  and  sub- 
sequent to  the  filing  of  her  said  application,  and  that  she  is  in  necessi- 
tous circumstances.  These  facts  bring  her  clearly  within  the  provision 
of  the  act  of  March  3,  1899,  wherein  it  is  provided  that— 

In  case  a  resident  pensioner  of  the  United  States  shall  for  a  period  of  over  six 
months  desert  his  lawful  wife,  she  being  a  woman  of  good  moral  character,  and  in 
necessitous  circumstances,  *  *  *  the  Commissioner  of  Pensions  is  hereby  directed^ 
upon  being  satisfied  by  competent  evidence  of  such  desertion,  to  cause  one-half  the 
pension  due  or  to  become  due  said  pensioner  during  the  continuance  of  such  deser- 
tion to  be  paid  to  the  wife. 

The  question  raised  by  this  appeal  is  whether  claimant  is  shown  to 
be  a  woman  of  good  moral  character,  and  the  Department  is  of  the 
opinion  that  this  question  must  be  answered  in  the  aflSrmative.QQgl^ 
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The  mere  fact  that  claimant  married  her  second  husband  under  the 
belief  that  her  first  husband  was  dead,  or  that  she  was  legally  compe- 
tent to  contract  a  second  marriage,  does  not  justif}'  the  rejection  of 
her  claim  for  one-half  her  first  husband's  pension  on  the  ground  that 
she  was  not  a  woman  of  good  moral  character,  even  though  her  belief 
was  not  well  founded  and  she  was  mistaken  as  to  her  legal  right  to 
remarry. 

The  action  appealed  from  is  accordingly  reversed. 


DISABILITY-PERMANENT  AND  SPECIFIC-RATING. 

WlLLXA^M   H.    WORMSTEAD. 

The  evidence  shows  that  the  claimant  was  totally  and  permanently  disabled  in  his 
left  hand  by  a  gunshot  wound  at  the  date  of  his  medical  examination,  August 
14,  1865,  and  continuously  since,  and  he  is  entitled  to  the  specific  ratings  pro- 
vided by  law.  * 

Assistomt  Secretary  M,   W,  Miller  to  the  Cmnmisaioner  of  Pen^tons^ 

Septeinber  30,  1903. 

William  H.  Wormstead,  formerly  a  private  in  Company  C,  Thirty- 
second  Massachusetts  Volunteer  Infantry,  was  a  pensioner  under  the 
general  law  at  the  rate  of  $8  per  month  from  May  18,  1865,  for  gun- 
shot wound  of  the  left  hand,  which  was  increased  to  $14  from  October 
11,  1873,  and  to  $16  from  May  9,  1880;  to  $17  from  November  28, 
1888,  and  to  $24  per  month  from  December  4,  1889,  for  the  same 
disability. 

On  November  19,  1897,  the  claimant  filed  his  application  for  an 
increase  and  rerating  of  his  pension,  alleging  that  the  gunshot  wound 
in  his  left  hand  had  practically  destroyed  its  usefulness,  which  he 
believed  entitled  him  to  a  rate  of  $30  per  month,  and  that  the  rate  of 
pension  originally  allowed  him  was  too  low  and  not  commensurate 
with  the  extent  of  his  disability. 

This  application  was  rejected  April  21,  1899,  on  the  ground  that  a 
rerating  was  not  warranted  from  a  medical  standpoint. 

From  this  action  the  claimant,  through  his  attorneys,  appf^ied 
May  4,  1899. 

Upon  the  appeal  the  claimant's  application  for  an  increase,  filed 
May  11,  1889,  was  reviewed  by  the  Department,  when  the  action  of 
the  Bureau  was  reversed  by  departmental  decision  under  date  of 
July  31,  1901,  and  a  rate  of  $24  per  month  was  allowed  the  claimant 
to  date  from  his  medical  examination  of  December  4,  1889.  The 
Department  holding  that  inasmuch  as  it  had  been  demonstrated  that 
the  hand  in  question  was  of  no  practical  benefit,  save  that  of  a  paper 
weight,  the  claimant  was  entitled  to  the  rating  provided  b}'  law  for  a 
disability  equivalent  to  that  of  the  loss  of  a  hand. 
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On  November  25,  1901,  the  claimant  filed  his  application  for  an 
increase  and  rerating  of  his  pension,  alleging  that  he  believed  himself 
entitled  to  $18  per  month  from  June  4,  1872,  $24  per  month  from 
ilarch  3,  1883,  and  $30  per  month  from  the  date  of  the  passage  of  the 
act  of  August  4,  1886,  providing  for  the  total  disability  of  one  hand. 

This  application  was  rejected  February  20, 1902,  on  the  ground  that 
the  rates  allowed  were  fully  conunensurate  with  the  degree  of  his 
disability  from  the  causes  for  which  he  was  pensioned — gunshot 
wound  of  the  left  hand — as  shown  by  the  certificates  of  medical  ex- 
aminations and  other  evidence  on  file  at  the  dates  of  adjudication. 

From  this  action  the  claimant,  through  his  attorneys,  appealed 
March  26,  1902,  contending  that  he  did  not  have  any  more  use  of  his 
hand  in  June,  1885,  than  on  December  4,  1889,  when  he  was  allowed 
a  rating  of  $24  per  month  for  the  same,  and  that  he  was  entitled  to  $30 
per  month  from  the  passage  of  the  act  of  August  4,  1886,  as  alleged. 

Upon  a  consideration  of  this  appeal 'the  Department  held,  by  its 
decision  under  date  of  July  31,  1903,  that  nothing  was  presented  in 
the  present  appeal  that  was  not  presented  in  the  former  and  considered 
bj  the  Department  when  the  former  decision  was  rendered;  that  the 
contentions  the  claimant  then  made  were  before  the  Department  when 
it  held  that  title  to  third-grade  pension  was  not  shown  until  December 
4, 1889,  and  that  a  higher  rate  had  not  been  warranted  since  the  date 
of  that  certificate  of  examination,  and  the  action  of  the  Bureau  was 
thereupon  affirmed. 

On  September  12,  1903,  the  claimant,  through  his  attorneys,  filed  a 
motion  for  a  reconsideration.  The  case  is  therefore  before  the  Depart- 
ment for  a  reconsideration. 

The  claimant  is  doubtless  correct,  as  a  matter  of  fact,  in  his  conten- 
tion that  there  was  no  more  power  in  his  left  hand  for  the  purposes  of 
manual  labor  in  June,  1885,  than  there  was  on  December  4, 1889,  from 
which  latter  date  he  was  allowed  $24  per  month.  The  wound  to  the 
hand  w^s  one  that  was  not  progressive  in  its  nature.  It  was  evidently 
just  as  disabling  from  the  time  of  its  incurrence  and  the  removal  of 
the  middle  fingers  and  the  healing  as  at  any  time  thereafter.  This 
thought  is  borne  out  by  the  surgeon's  certificate  of  disability  upon 
which  he  was  discharged,  dated  January  18, 1865,  solely  on  account  of 
the  wound  in  question,  in  which  it  is  stated  that  he  was  found  to  be 
incapable  of  performing  the  duties  of  a  soldier  because  of  the  total 
loss  of  the  use  of  his  left  hand,  the  result  of  a  gunshot  wound;  also, 
by  his  first  medical  examination,  made  August  14,  1865,  in  which 
appears  the  following: 

Totally  disabled.  Ball  passed  through  left  hand  from  palm  to  back,  between  meta- 
carpal bones  of  middle  and  ring  fingers  near  their  anterior  extremity.  Both  these 
bones  shattered  or  splintered;  gangrene  occurred  in  July,  a  large  portion  sloughing. 
In  October,  ring  and  middle  fingers  removed;  also  portions  of  metacarpal  bones. 
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Now  index  and  little  fingers  are  atrophied  and  stiff,  especially  the  index.  No  power 
to  grasp;  can  scarcely  bring  thumb  and  finger  together.  Thumb  normal;  palm  of 
hand  sensitive  in  vicinity  of  wound;  should  think  he  might  have  some  use  of  the 
member  by  and  by. 

Again,  on  August  16,  1866,  under  an  application  for  an  increase^ 
the  following  was  reported: 

Bingand  middle  fingers,  with  portion  of  three  metacarpal  bones,  removed.  Hand 
and  remaining  fingers  exceedingly  atrophied,  unable  to  close  finger  on  palm;  can 
just  bring  thumb  and  index  finger  together.  Palm  of  hand  morbidly  sensitive  near 
wound.  Attempt  to  clasp  object  nearly  futile.  If  persisted  in,  hand  swells  and 
becomes  lame  and  painful.  Can  see  no  pro8i)ect  of  any  important  improvement 
Should  consider  the  disability  etjuivalent  to  loss  of  hand. 

The  act  of  March  3, 1883,  provides  that  where  the  claimant  has  lost 
one  hand  or  one  foot,  or  been  totally  or  permanently  disabled  in  the 
same,  he  shall  receive  a  pension  of  $24  per  month.  The  Department 
very  properly  held  in  this  case,  July  31,  1901,  from  the  medical  cer- 
tificates of  December  4  and  March  8, 1899,  that  ''the  hand  in  question 
was  of  no  practical  benefit  to  the  claimant  save  that  of  a  paper  weight, 
and  in  its  present  condition  and  shape  was  of  no  adornment  to  the 
person,  and  that  it  could  not  be  discovered  that  it  was  of  any  use 
whatever  for  the  pui*poses  of  manual  labor;  that  a  proper  arrange- 
ment of  a  fork  or  spoon  might  be  attached  to  the  thumb,  and  such 
might  be  true  of  a  number  of  small  articles  with  which  claimant  might 
aid  himself  in  a  very  limited  way;  but  if  the  same  care  were  bestowed 
upon  the  stump  of  the  wrist,  were  the  entire  hand  amputated,  the 
same  ends  might  be  accomplished.  The  advantages  now  possessed  by 
the  claimant  over  those  which  would  be  present  if  his  hand  were  ampu- 
tated, from  a  standpoint  of  value  for  labor,  or  of  practical  use,  are  so 
slight  and  trifling  as  to  be  hardly  worth  mentioning." 

The  Department  having  held  in  effect,  and  it  is  believed  correctly  so, 
that  the  claimant  was  totally  and  permanently  disabled  in  his  left  hand, 
he  would  therefore  be  entitled  to  the  specific  ratings  provided  by  law 
and  a  rei-ating  in  compliance  therewith,  because  it  is  very  reasonable 
to  presume  from  the  nature  of  the  wound  and  the  condition  of  the 
claimant's  hand  that  the  same  disability  has  continued  to  exist  since 
his  discharge  to  the  present  time.  Probably  no  change  has  taken 
place.  The  hand  has  certainly  not  grown  more  feeble  and  disabling. 
It  would  naturally,  if  it  were  possible,  adapt  itself  to  circiunstancps, 
and  by  constant  use  become  somewhat  useful;  but  the  condition  and 
shape  it  is  in  is  such  that  it  could  not  possibly  become  of  any  practical 
use  whatever  for  manual  labor  or  otherwise,  except,  perhaps,  as  is 
stated  in  the  medical  certificate  of  July  20,  1898,  only  as  a  paper 
weight,  and  it  is  stated  in  the  medical  certificate  of  December  4,  1889, 
that  the  two  remaining  fingers  could  not  be  flexed  upon  the  hand  more 
than  one-fourth  from  a  straight  line.  The  left  carpus  was  enlarged  but 
not  anchylosed,  which  was  equal  to  the  loss  of  all  the  fingers  and  palm* 
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The  anchylosed  fingers  were  of  little  use,  if  not  in  the  way.  In  the 
certificate  of  March  8,  1899,  it  is  stated  that  the  central  part  of  the 
palm  of  the  hand  had  been  removed,  leaving  a  part  on  each  side,  so 
that  it  did  not  appear  like  a  palm  and  could  not  be  used  to  hold 
anything. 

While  the  medical  reports  made  prior  to  the  one  under  date  of 
December  4,  1889,  do  not  go  into  details  and  are  not  so  expressive  as 
said  report,  they  practicallj'^  describe  the  same  disability,  except,  per- 
haps, the  one  bearing  date  of  August  12,  1885,  which  is  as  follows: 

Gunshot  wound  of  left  hand:  The  second  and  third  fingers  are  absent.  Some 
impairment  of  motion  of  the  index  and  fourth  fingers.  The  thumb  is  thoroughly 
ueefiil.  The  hand  is  not  totally  disabledi  hence  the  disability  is  not  equal  to  the 
loss  of  a  band. 

The  thumb  may  not  be  impaired,  but  it  certainly  can  not  be  of  any 
use  when  the  two  remaining  fingers  are  in  such  a  condition  that  it  has 
nothing  to  be  useful  with.  This  report  suggests  the  thought  that  the 
examining  board  was  desirous  of  making  short  work  of  the  case  and 
getting  rid  of  it  as  soon  as  possible. 

As  the  claimant's  left  hand  is  totally  and  permanently  disabled  by 
the  gunshot  wound,  this  is  not  a  claim  for  some  other  physical  disa- 
bility which  would  be  equivalent  to  the  loss  of  a  hand  or  foot,  but  is 
for  a  total  disability  of  the  hand,  and  therefore  comes  within  the  act 
of  August  4r,  1886,  wherein  it  is  provided  that  when  the  claimant  shall 
have  lost  one  hand  or  one  foot,  or  been  totally  disabled  in  the  same,  he 
.«hall  receive  a  pension  of  $30  per  month.  It  will  be  noticed  that  the 
same  provision  is  made  in  the  act  of  June  4,  1872,  when  a  rating  of 
$18  per  month  was  provided,  and  also  the  act  of  March  3,  1883.  The 
same  language  is  used  in  both  these  acts  as  in  the  act  of  August  4, 
1886,  except  the  words  "or  permanently"  are  added,  and  in  these  acts 
a  further  proWsion  is  made  where  the  claimant  is  otherwise  disabled; 
that  is,  disabled  by  some  other  disability  than  the  loss  of  one  hand  or 
one  foot,  so  as  to  render  him  incapacitated  for  the  performance  of 
manual  labor  to  such  a  degree  that  such  disability  would  be  equivalent 
to  the  loss  of  a  hand  or  foot.  It  will  be  observed  that  there  are  four 
separate  and  distinct  disabilities  enumerated  for  which  a  claimant  may 
be  pensioned  under  the  provisions  of  these  two  acts,  viz,  for  the  loss 
of  a  hand,  for  the  loss  of  a  foot,  for  the  total  or  permanent  disability 
of  either  a  hand  or  foot,  and  for  any  other  disabilit}^  that  would  inca- 
pacitate him  for  the  performance  of  manual  labor  to  such  an  extent 
as  to  be  equivalent  to  the  loss  of  a  hand  or  foot. 

This  is  a  claim  for  the  total  or  the  permanent  disability  of  the  hand, 
and  not  for  some  other  disability  that  would  be  considered  equivalent 
to  the  loss  of  a  hand  or  foot.  In  other  words,  it  is  not  a  claim  for  an 
equivalent  disability — a  disability  that  is  equivalent  to  any  other  pre- 
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scribed  disability — but  a  disabilit}^  per  se,  the  total  or  permanent 
disability  of  the  left  hand,  which  is  clearly  and  distinctly  provided  for 
in  all  three  of  the  acts  cited  herein. 

The  Department  was  in  error  in  its  decision  in  this  case  of  July  31, 
1901,  in  treating  the  disabilitj^  in  question  as  being  within  the  pro- 
vision of  the  law  granting  pension  for  a  disabilit}'  which  would  be 
equivalent  to  the  loss  of  a  hand  or  foot. 

It  is  presumed  not  to  be  out  of  place  to  mention  here  that  the  act  of 
March  2,  1903,  also  provides  that  all  persons  on  the  pension  roll  who, 
while  in  the  military  or  naval  service  of  the  United  States  and  in  line 
of  duty,  shall  have  lost  one  hand  or  one  foot  or  been  totally  disabled 
in  the  same,  shall  receive  a  pension  of  $40  per  month.  This  claimant 
being  totally  disabled  in  his  left  hand  would  come  within  the  pro- 
visions of  that  act. 

The  Department  must  conclude  that  the  claimant  is  entitled  to  the 
specific  rating  provided  by  law  for  the  total  disability  of  one  liand 
from  the  date  of  his  discharge  from  the  service. 

The  action  of  the  Bureau  in  rejecting  the  claimant's  application  for 
an  increase  and  rerating  is  therefore  hereby  reversed,  and  the  papers 
in  the  case  are  herewith  returned  for  further  adjudication  in  accord- 
ance with  this  decision. 


ATTORNEYSHIP— SUBSTITUTION— PO^^ER  OF  ATTORNEY. 

Minors  of  James  T.  Kyle  (claimants). 
W.  W.  Dudley  &  Co.  (attorneys). 

For  the  purpose  of  transferring  the  attorneyship  in  a  claim  for  pension  by  one  attor- 
ney or  agent  to  another,  it  is  not  necessary  that  an  attorney  be  clothed  with 
power  of  substitution  by  the  claimant.  (Overruling  Esther  Geddings,  36  F.  P. 
L.;  Bk.,  374.) 

Assistant  Secretary  M»   W»  Miller  to  the  Coinmissioner  of  Pensions^ 

September  30,  1903. 

W.  W.  Dudley  &  Co.,  of  Washington,  D.  C,  on  July  29,  1903, 
entered  an  appeal  from  the  action  of  the  Bureau  denying  them  a  fee 
on  the  issue  of  January  3,  1898,  in  the  claim  for  pension  under  the  act 
of  June  27,  1890,  of  Alice  J.  and  George  Kyle,  as  minor  children  of 
James  T.  Kyle,  deceased,  who  served  in  Company  E,  Twenty-sixth 
Missouri  Volunteer  Infantry. 

In  behalf  of  Alice  J.  and  George  Kyle,  as  minor  children  of  James 
T.  Kyle,  deceased,  Jere  Johnson,  of  Washington,  D.  C,  on  September 
2,  1891,  filed  a  declaration  for  pension  under  the  act  of  June  27,  1890. 
Said  attorney  made  a  general  transfer  of  his  pension  business  to  these 
appellants,  the  evidence  of  which  was  filed  August  18,  1896,  in  the 
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Bureau,  and  thej  filed,  November  18, 1896,  the  written  consent  of  the 
claimant  to  the  transfer  of  the  attorneyship  in  this  case  by  Mr.  John- 
son to  them.  Thej'  tiled  March  20,  1897,  evidence  in  response  to  the 
Bureau's  call  therefor  of  February  15,  1897.  Certificate  issued  Janu- 
ary 3,  1898,  to  allow  pension  in  the  claim  from  September  2, 1891,  date 
of  filing  declaration.  On  said  issue  a  fee  of  $10  was  certified  to 
Messi-s.  W.  W.  Dudley  &  Co.  They  have  been  required  to  refund 
said  fee  by  the  Bureau,  hence  this  appeal. 

The  declaration  filed  by  Mr.  Johnson,  contained  a  power  of  attor- 
ney in  his  favor.  There  is  no  other  evidence  on  file  of  his  authority 
to  prosecute  the  claim.  A  fee  is  denied  the  appellants  upon  the 
ground  that  the}^  were  never  properly  authorized  to  appear  in  the 
claun,  that  they  did  not  obtain  a  power  of  attorney  to  prosecute  the 
case  direct  from  the  claimant  and  that  Mr.  Johnson  was  without 
authorily  to  substitute  them  as  attorneys  in  the  claim  in  his  stead. 

Rule  1  of  the  Rules  of  Practice  before  the  Commissioner  of  Pensions 
provides  that — 

A  person  appearing  of  record  in  this  Office  as  having  complied  with  the  require- 
ment*^ of  the  regalations  prescribed  by  the  Secretary  of  the  Interior  for  the  recog- 
nition oi  attorneys  or  agents  for  claimants  before  the  Department  of  the  Interior  will 
be  held  authorized  to  prosecute  any  claim  on  filing  a  power  of  attorney  from  the 
claimant. 

Such  power  of  attorney  must  be  signed  by  the  claimant  in  the  pres- 
ence of  two  witnesses  and  his  execution  thereof  acknowledged  before 
an  officer  duly  authorized  to  administer  oaths  for  general  purposes. 
(See  Kule  4.) 

Concerning  the  assignment  of  attorneyship  or  agency  by  one  attor- 
ney or  agent  to  another  the  provisions  made  by  rules  of  practice  l)ef  ore 
the  Commissioner  of  Pensions  are^that  the  attorney  or  agent  at  the 
time  of  such  assignment  shall  be  in  good  standing  as  a  practitioner 
before  the  Bureau  of  Pensions,  and  the  assignee  shall  file  the  written 
consent  of  the  applicant  in  each  respective  claim  to  the  assignment  of 
the  attorneyship  therein.     (See  Rules  Nos.  2  and  3.) 

The  method  of  the  execution  of  the  transfers  of  attorneyships  in 
claims  for  pension  by  attorneys  is  further  regulated  by  the  Bureau 
where  the  instruments  of  transfers  are  filed;  the  regulations  are  set 
forth  in  a  circular  based  on  the  above-cited  rules  of  practice. 

The  law  (section  6  of  the  act  of  July  4,  1884)  among  other  things 
provides  that — 

The  Secretary  of  the  Interior  may  prescribe  rules  and  regulations  governing  the 
recognition  of  agents  and  attorneys  or  other  persons  representing  claimants  before 
the  Department. 

There  are  manj'  ways  by  which  a  person  can  authorize  an  attorney 
to  prosecute  proceedings  in  his  behalf.  The  contract  can  be  shown 
by  power  of  attorne}',  by  letter,  by  admission,  and  by  cooperation. 
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It  may  be  either  expressed  or  implied,  and  serves  equally  well  by 
whatsoever  method  an  attorneyship  is  established  in  courts  of  justice. 
In  claims  for  pension,  however,  it  is  deemed  expedient  that  the 
authority  of  an  attorney  to  prosecute  a  case  should  appear  by  a  power 
of  attorney.  The  regulations  pertaining  to  contracts  of  attorneyship 
thus  entered  into  governing  in  the  practice  as  set  forth  in  the  rules 
are  as  herein  stated,  and  nothing  is  found  in  any  statute  relative  to 
the  subject  other  than  is  contained  in  section  5  of  the  act  of  July  4, 
1884. 

An  agency  or  attorneyship  created  by  an  instrmnent  known  as  a 
power  of  attorney,  such  as  is  required  in  pension  claims,  differs  in  no 
essential  particular  from  other  agencies  or  attorneyships  created  br- 
other methods.  The  power  is  limited  to  and  designed  for  a  purpose, 
and  the  principles  of  law  applicable  to  agencies  are  applicable  to 
agencies  and  attorneyships  created  by  powers  of  attorney.  For 
instance,  relative  to  assignments  or  transfers  of  most  agencies,  how- 
ever created,  the  law  is  that  an  assignment  is  usually  subject  to  the 
approval  of  the  principal,  and  when  a  transfer  of  attorneyship  or 
agency  is  made  by  one  attorney  to  another  it  is  not  necessary  tliat  the 
agent  or  attorney  making  the  transfer  be  clothed  with  express  power  in 
his  contract  with  his  principal  to  transfer  or  assign  an  agency.  With- 
out the  consent  of  the  principal  the  transfer  would  have  no  binding 
effect  upon  him.  But  he  can  approve  of  the  transaction,  and  it  thus 
becomes  binding  in  law.  The  exception  is  that  when  permissible  by 
law  the  agent  or  attorney  is  clothed  with  full  power  by  the  principal 
to  substitute  another  in  his  place  and  stead  to  do  the  acts  he  is  to  do 
by  the  terms  of  the  agency.  In  such  a  case  it  is  manifest  that  the 
consent  of  the  principal  is  not  necessary  to  a  transfer  of  the  agency. 
In  agencies  or  attorneyships  for  the  further  prosecution  of  a  claim 
for  pension  a  transfer  or  assignment  thereof  without  the  written  con- 
sent of  the  claimant  is  not  recognized  by  the  Bureau,  even  though  the 
attorney  is  clothed  by  the  terms  of  his  contract  with  the  claimant  to 
substitute  another  attorney  in  his  place  and  stead.  The  quer}'  is, 
then,  what  purpose  can  it  serve  for  a  claimant  to  give  an  attorney 
pennission  to  assign  an  attorneyship  by  the  terms  of  his  contract  with 
an  attorney  looking  to  the  prosecution  of  a  claim  for  pension  when  by 
the  rules  of  practice  the  exercise  of  this  power  is  of  no  effect  wliat- 
ever,  conveys  no  right,  and  confers  no  benefit  upon  an  assignee  ?  It  is 
clear  that  a  power  of  substitution  under  the  rules  of  practice  confers 
no  right  upon  an  attorney  in  the  first  instance.  He  can  as  well  assign 
the  claim  without  such  power  as  he  can  with  it.  A  view  seems  to 
have  been  taken  that  the  assignment  by  an  attorney  of  his  rights  in  a 
claim  for  pension  carried  with  it  something  independent  of  what  he 
could  grant  by  the  exercise  of  a  power  of  substitution.  What  is  this 
supposed  something  is  hard  to  determine.     The  attorney  by  assigning 
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the  attorneyship,  though  he  has  no  power  of  substitution,  assigns  all 
his  rights  in  a  claim,  including  his  right  to  recognition  by  the  Bureau, 
with  the  eflFect  that  an  assignment  by  him  would  have  if  he  were 
clothed  with  full  power  to  substitute  another  in  his  place  to  continue 
the  prosecution  of  the  claim. 

Ruling  Ko.  54  of  the  Commissioner  of  Pensions  (Digest  of  1885, 
p.  47),  dated  January  29,  1872,  reads: 

The  original  attorney  having  power  of  substitution  may  transfer  his  authority  to 
act  in  lieu  or  in  behalf  of  a  claimant  to  a  second  party,  but  can  not  give  to  said  second 
party  power  of  substitution  of  or  transfer  to  a  third  party  unless  the  power  of  attor- 
ney given  by  the  principal  to  him,  the  first  attorney,  provides  therefor  in  express 
terms. 

In  the  case  of  Henriettii  J.  McNealy,  certificate  No.  458601,  decided 
February  6,  1893  (14  Fee  P.  L.  Bk.,  p.  62),  the  facts  were  that  the 
claimant  gave  a  power  of  attorney'  with  full  power  of  substitution  to 
Gilbert  Moyers,  who  assigned  the  claim  to  George  D.  Mitchell,  and 
he  in  turn  to  B.  M.  Potter,  who  filed  evidence  July  9,  1891,  foi*warded 
to  him  by  the  claimant.  She  subsequently,  April  22,  1892,  gave 
Jewell  and  Nicholson  a  power  of  attorney,  who  entered  an  appeal  from 
the  action  of  the  Bureau  denying  them  recognition.  The  Department 
held  that  Mr.  Potter  was  without  authority  to  prosecute  the  claim,  as 
his  transferer,  Mr.  Mitchell,  had  no  power  conferred  upon  him  to 
substitute  Mr.  Potter  as  the  attorney  in  the  claim  in  his  place  and 
stead. 

The  decisions  of  the  Department  upon  the  question  have  been  in 
accord  with  the  cited  decision  with  the  single  exception  in  the  case  of 
Esther  Geddings  as  widow  of  John  F.  Dimmick,  certificate  No.  479504, 
dated  October  18, 1900.  (36  F.  P.  L.  Bk.,  374.)  In  that  case  the  attor- 
ne^'ship  was  transferred  to  the  appellant,  W.  W.  Dudley,  by  Charles 
H.  McCarty,  to  whom  the  attome}\ship  was  transferred  by  the  original 
attorney,  S.  L.  Rowan,  who  was  clothed  with  authority  bj^  the  claimant 
to  substitute  another  in  his  place  and  stead  to  prosecute  the  claim.  This 
power  he  exercised  in  favor  of  Mr.  McCarty,  but  the  latter  was  never 
given  any  power  of  substitution  in  express  terms,  nor  did  the  appel- 
lant file  the  written  consent  of  the  claimant  to  the  transfer  of  the 
attorneyship  to  him  b}'  Mr.  McCarty.  An  order  was  issued  July  5, 
1888,  by  the  Commissioner  of  Pensions  to  the  effect  that  the  appellant 
should  be  recognized  in  all  claims  assigned  to  him  by  Mr.  McCarty  in 
which  the  latter  at  the  time  of  the  assignment  was  entitled  to  recogni- 
tion. The  claimant  cooperated  for  eleven  years  wuth  Mr.  Dudley  in 
the  prosecution  of  the  claim.  It  was  held  that  (p.  376)  "imder  the 
conditions  arising  in  this  particular  case  and  in  view  of  the  fact  that 
the  appellant  (Mr.  Dudley)  was  warranted  in  felying  upon  the  action 
of  the  Commissioner  of  Pensions  in  approving  his  title  to  recognition 
upon  his  appearance  in  the  claim,  '  that  he  was  entitled  to  a  fee  upon 
the  allowance  of  the  case.'" 
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As  before  stated  herein,  the  regulations  issued  by  the  Secretary  rela- 
tive to  the  transfer  of  attorneyships  in  a  claim  for  pension  require 
the  written  consent  of  the  claimant  to  be  filed  in  order  to  complete  the 
transfer.  Nothing  is  contained  in  the  regulations  that  require  an 
attorney  to  be  clothed  with  specific  express  power  to  substitute  another 
attorney  in  his  place  and  stead,  if  he  wishes  so  to  do.  Such  regula- 
tion would  be  nothing  more  than  a  requirement  that  an  attorney 
obtain  a  consent  from  the  claimant  to  transfer  the  claim  prior  to  the 
attorney  making  such  transfer,  and  would  be  a  useless  requirement  in 
view  of  the  fact  that  the  rules  specify  that  the  written  consent  of  the 
claimant  shall  be  obtained  after  the  attorney  has  executed  an  assign- 
ment of  the  attorneyship,  and  in  efl^ect  providing  for  the  filing  of  such 
written  consent  whether  or  not  the  claimant  has  already  given  his 
consent  by  clothing  his  attorney  with  full  power  of  substitution.  Xor 
is  there  any  principle  of  law  which  can  be  cited  as  authority  for  hold- 
ing that  an  attorney  must  be  clothed  with  power  of  substitution  at  or 
before  the  time  of  making  an  assignment  of  the  authority  delegated  to 
him  by  his  principal  or  client.  It  is  tine  that  one  who  is  attorney  in 
fact,  in  some  instances,  requires  more  than  the  mere  consent  of  the 
claimant  to  clothe  another  with  authority  to  do  the  special  thing  or 
things  which  have  been  delegated  to  him  to  do  by  his  principal.  For 
instance,  to  convey  a  piece  of  land  by  deed;  here  the  law  requires  that 
an  agent  to  have  power  to  perform  the  act  his  authority  ''must  be 
conferred  by  an  instrument  of  equal  dignity  and  solemnit3\''  (Am. 
and  Eng.  Ency.,  vol.  1,  p.  337, 1st  ed.)  So,  if  he  is  also  authorized  by 
his  principal  to  delegate  his  authority  to  another  by  power  of  substi- 
tution, this  power  must  also  be  executed  in  the  same  manner  as  the 
execution  of  the  deed. 

An  attorney  in  fact  is  a  private  or  special  agent  appointed  for  some  particular  or 
definite  purpose  not  connected  with  a  proc'eeding  at  law,  by  a  formal  authority  called 
a  letter  or  power  of  attorney  in  w^hich  is  expressed  the  particular  act  or  acta  for 
which  he  is  appointed.     (Am.  and  Eng.  Ency.,  vol.  1,  pp.  942  and  943,  1st  ed.) 

It  is  not  thought,  however,  that  in  requiring  an  attorney's  authority 
to  prosecute  a  claim  for  pension  to  be  evidenced  by  a  power  of  attor- 
ney executed  in  the  formula  prescribed  by  the  rules  of  practice,  that 
an  attorneyship  in  fact  is  thus  created,  or  that  it  was  the  intent  so  to 
do.  Otherwise  the  written  consent  of  the  claimant  filed  after  the 
assignment  of  an  attorneyship  would  not  be  required  by  the  rules.  So 
the  requirements  of  law  relative  to  the  transference  of  an  attorneyship 
in  fact  such  as  is  cited  are  not  applicable  to  the  transfer  of  an  attor- 
neyship in  a  claim  for  pension.  Yet  the  error  was  made  in  invoking 
those  requirements  as  a  test  of  the  validity  of  an  assignment  of  an 
attornej^ship  in  claims  for  pension  by  one  agent  or  attorney  to  another 
in  pension  claims. 
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In  the  report  of  your  Bureau  accompan\'ing  this  appeal  it  is  stated 
that: 

The  adoption  of  a  rule  holding  that  a  transfer  is  operative  where  the  claimant  has 
given  his  consent  to  the  same,  whether  the  original  power  of  attorney  containe<l  power 
of  substitution  or  not,  would  be  one  in  line  of  good  practice  and  of  equal  justice  to 
the  Government,  claimant,  and  attorney. 

It  is  thought  that  the  claimant's  consent  to  the  transfer  of  the 
attorney  or  agency  in  a  case  should  be  in  the  form  prescribed  by  the 
present  rules  of  practice.  It  is  not  deemed  expedient  to  hold  that  this 
consent  can  be  inferred  from  the  cooperation  of  the  claimant  with  the 
transferee,  as  the  question  of  cooperation  is  necessarily  one  of  fact  to 
be  determined  from  the  proofs  in  each  particular  case  and  regarding 
which  no  rule  can  be  laid  down  that  would  cover  the  multiplicity  of 
ca8es  that  would  necessarily  arise.  Furthermore,  in  every  instance  it 
can  not  be  presumed  that  a  claimant  would  be  conscious  of  the  fact 
that  he  was  confirming  an  assignment  of  attorneyship  by  his  act  of 
cooperating  with  the  transferee.  The  better  practice  is  as  the  rule 
provides,  viz,  that  the  transferee  file  the  written  consent  of  the  claimant 
to  the  assignment  of  the  attorne^'ship  to  him.  Accordingly  the  decision 
of  the  Department  in  the  case  of  Esther  Geddings,  supra,  and  all  other 
decisions  of  the  Department  in  any  way  conflicting  with  the  conclu- 
sion here  reached  are  overruled  and  the  action  of  the  Bureau  in 
denying  the  appellants  a  fee  is  reversed. 


DIVISION  OF  PENSION— rNSANITY— DESERTION-INTENT. 

BURNHAM   V.   BURNHAM. 

Where  pensioner,  at  the  date  of  his  wife's  application  for  one-half  his  pension  under 
the  first  proviso  of  the  act  of  March  3, 1899,  and  at  the  date  of  the  alleged  deser- 
tion, was  adjudged  insane,  ijt  is  incumbent  upon  the  wife,  in  order  to  estabUsh 
desertion  under  said  act,  to  show  that  her  husband,  at  the  date  of  the  alleged 
desertion,  was  capable  of  understanding  and  entertaining  an  intent  to  desert 
her,  as  intent  is  an  essential  element  in  desertion.  "Desertion  begins  with  the 
intent  to  desert."     Martin  v.  Martin  (13  P.  D.,  430.} 

A,ssistant  Secretary  M.   W.  MlUer  to  tJie   Commissioner  of  Pensions^ 

September  S^  1903, 

Eunice  Bumham  appealed  August  10, 1903,  from  the  Bureau  action 
of  July  11, 1903,  rejecting  her  claim  filed  July  1, 1903,  for  one-half  the 
pension  of  her  husband,  Simeon  Bumham,  a  pensioner  under  certifi- 
cate No.  642947,  wherein  the  Bureau  held  that — 

Pensioner  can  not  be  legally  charged  with  marital  desertion,  he  having  been  insane 
and  so  declared  by  a  court  of  competent  jurisdiction  on  the  date  of  the  alleged  deser- 
tion.    He  was  incompetent  to  form  an  intent  and  essential  element  in  desertion. 
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Claimant  contends  in  her  said  appeal  that — 

Afl  a  matter  of  fact  the  said  Simeon  Bumham  above  named  baa  neglected  to  pro- 
vide for  the  claimant  herein,  hia  wife,  for  over  one  year  last  past;  that  the  degree 
of  insanity  on  which  his  commitment  to  the  insane  asylum  at  Ogdensburg,  N.  Y.,  is 
based  is  of  a  very  trivial  character  and  was  purposely  anticipated  with  a  view  of  pun- 
ishing the  claimant  and  force  her  to  absent  herself  from  the  said  pensioner,  Simeon 
Bumham;  that  the  treatment  and  care  administered  to  the  said  Simeon  Bumham 
at  the  time  that  he  was  declared  insane  was  of  such  a  nature  as  would  cause  insanity  if 
continued  any  unreasonable  length  of  time. 

The  committee  of  the  person  and  estate  of  the  said  Simeon  Bumham,  who  is  A.  W, 
Fairbanks,  M.  D.,  of  Chazy,  N.  Y.,  has  refused  to  contribute  anything  toward  the 
support- of  the  claimant  herein,  Eunice  Bumham,  although  the  said  committee  has 
received  the  said  Simeon  Bumham's  pension  money  since  he,  the  said  Bumham,  was 
de(!lared  incompetent;  that  said  committee  in  so  refusing  to  contribute  an>'thing 
toward  the  support  of  the  claimant  herein  has  done  so  in  violation  of  the  laws  of  the 
State  of  New  York  in  such  cases  made  and  provided. 

That  claimant  is  in  destitute  circumstances,  and  although  the  said  Simeon  Bum- 
ham has  been  declared  incompetent,  he  is  not  inca{)acitated  to  such  an  extent  as  to 
not  realize  the  great  injustice  that  is  being  done  to  the  claimant  herein  by  the  refusal 
to  have  a  portion  of  his  pension  money  appropriattnl  toward  her  support  and  main- 
tenance. 

It  is  therefore  contended  that  this  rejection  is  further  illegal  on  the  ground  that 
the  question  of  insanity  has  not  been  properly  considered,  nor  did  the  claimant 
herein  receive  notice  of  the  proceedings  upon  which  the  commission  issued  to  the 
committee,  A.  AV.  Fairbanks. 

A.  W.  Fairbanks,  committee  of  the  person  and  estate  of  said  Simeon 
Bumham,  in  answer  to  said  appeal,  alleges  as  follows: 

That  the  said  Simeon  Bumham  previous  to  the  2d  day  of  August,  1902,  became 
insane  and  was  committed  to  the  St.  Lawrence  State  Hospital,  of  which  institution 
he  is  now  an  inmate;  that  the  only  desertion  on  the  part  of  the  said  Simeon  Bum- 
ham or  his  wife,  Eunice  Bumham,  was  the  removal  of  said  Simeon  Bumham  to  the 
insane  hospital  at  Ogdensbui^,  and  that  such  desertion  as  decided  by  this  Depart- 
ment was  wholly  involuntary  on  his  part,  and  that  at  said  time  he  was  incompetent 
to  form  an  intent  and  there  was  no  desertion,  as  he  had  not  sufficient  mind  at  the 
time  he  was  taken  away. 

Previous  to  the  removal  of  said  Burnham  to  the  'insane  hospital  he  was  deserted 
by  the  said  Eunice  Bumham,  his  wife,  and  it  is  claimed  that  such  desertion  in  a 
measure  produced  such  insane  condition;  that  after  the  removal  of  said  Bumham  to 
the  St.  Lawrence  State  Hospital  at  Ogdensburg,  upon  a  petition  of  Dr.  William 
Malx)n,  the  superintendent  of  said  institution,  the  undersigned  was  by  a  competent 
court,  and  after  due  proof  having  been  taken,  appointed  by  an  order  of  the  county 
judge  of  Clinton  County  as  committee  of  the  said  Simeon  Bumham,  which  appoint- 
ment bears  date  the  2d  day  of  August,  1902;  that  the  undersigned  duly  qualified  as 
such  committee  and  has  been  i)erforming  the  duties  thereof  since  said  time; -that  the 
said  Simeon  Burnham  was  the  owner  of  a  small  house  and  lot  in  the  town  of  Chazy, 
N.  Y.,  worth  about  $300,  and  the  same  has  been  used  and  is  in  the  possession  of  the 
said  Eunice  Burnham,  with  the  income  and  avails  thereof,  since  the  said  Simeon 
Burnham  was  adjudged  insane. 

Wherefore  I  a*<k  that  the  api)eal  herein  and  all  proceedings  thereon  be  dismissed. 

Claimant,  in  an  affidavit  of  June  13, 1903,  testified  that  her  husband, 
the  pensioner,  was  committed  to  an  insane  asylum  at  Ogdensburg, 
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N.  Y.,  on  or  about  June  15, 1902.  In  her  declaration  she  alleged  that 
she  was  married  to  pensioner  in  1900,  and  that  he  deserted  her  al30ut 
June  15,  1902.  She  also  furnished  the  affidavits  of  two  other  wit- 
nesses who  testified  that  pensioner  was  declared  insane  about  the  15th 
of  June,  1902,  and  was  committed  b\'  order  of  the  court  to  the  St. 
Lawrence  State  hospital  at  Ogdensburg,  N.  Y. 

It  thus  appears  from  claimant's  own  showing  that  at  the  date  of  the 
alleged  desertion  pensioner  was  adjudged  insane. 

An  inquisition  of  lunac}',  followed  by  confinement  of  the  person 
adjudged  insane,  in  an  asylum,  is  prima  facie  evidence  of  his  insanity, 
and  the  burden  of  proof  is  upon  the  party  questioning  his  sanity.  (2d 
"Wharton  on  Evidence,  812.)  As  held  in  the  case  of  Lecke}'  v,  Cun- 
ningliam  (56  Pa.  St.,  370): 

The  finding  of  an  inquent  of  testamentary  capacity  is  prima  facde  evidence  of  the 
want  of  it,  and  its  effect  is  to  shift  the  bunien  of  proof  to  the  party  asserting  capacity. 

Where  chronic  insanity  has  supervened  it  is  then  a  presumption  of 
fact  that  it  continues.  (1st  Wharton  &  Still6\s  Med.  Jurisprudence, 
par.  249.) 

Where  a  person  has  been  proved  to  be  insane  the  presumption  is 
that  the  insanity  continues,  and  the  burden  of  proof  shifts  to  the  party 
alleging  sanit3\     (11  Am.  &  Eng.  Ency.  1st  ed. ,  p.  160). 

As  stated  by  Clevenger  in  hi«  recent  work  on  Med.  Jurisprudence 
of  Insanity  (Vol.  1,  p.  393): 

Desertion  of  or  failure  to  support  a  wife  by  her  husband,  though  made  a  ground 
for  divorce  by  statute,  is  not  so  where  it  arises  from  insanity,  citing  Baker  v.  Baker 
(82  Ind.,  146). 

If  general  mental  derangement  be  shown,  the  burden  of  proof  is 
shifted  upon  those  who  assert  mental  capacity.  Jackson  r.  King  (4 
Cowen,  207),  15  Am.  Dec.  (354  and  notes),  Jackson  v.  Van  Dusen  (5 
Johnson,  144),  4th  Am.  Dec.  (330  and  notes). 

The  intent  and  motive  of  a  party  are  necessary  ingredients  to  the 
offense  of  desertion,  and  such  intent  can  not  be  held  to  exist  where 
legal  insanity  is  established.  The  question  whether  the  insanity  of  a 
husband  will  excuse  acts  of  cruelty  or  desertion  depends  upon  whether 
he  was  capable  of  understanding  the  nature  and  consequences  of  the 
acts  charged  at  the  time  of  their  commission.  As  was  held  in  the  case 
of  Martin  v.  Martin  (13  P.  D.,  430),  "Desertion  begins  with  the 
intent  to  desert." 

Where  a  pensioner  at  the  date  of  his  wife's  application  for  one-half 
his  pension,  under  the  first  proviso  of  the  act  of  March  3,  1899,  and 
at  the  date  of  the  alleged  desertion,  was  adjudged  insane,  it  is  incum- 
bent upon  the  wife  in  order  to  establish  his  desertion  under  said  act 
to  show  that  her  said  husband,  at  th^  date  of  the  alleged  desertion, 
wras  capable  of  understanding  and  entertaining  an  intent  to  desert  her, 
as  intent  is  an  essential  element  in  desertion. 
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As  claimant  in  this  case  has  failed  to  show  that  her  husband  was  at 
the  date  of  the  alleged  desertion,  June  15,  1902,  mentally  capable  of 
entertaining  an  intent  to  desert  her,,  the  action  of  the  Bureau  is 
affirmed. 


kb8toration— act  of  march  3,  lool— remakriage-dropping. 
Isabella  Winfield  (widow.) 

The  act  of  March  3,  1901,  relates  only  to  the  title  and  status  of  widows  whoee  names 
have  been  dropped  from  the  pension  rolls  because  of  their  remarriage,  and  has 
no  application  to  widows  whose  names  were  dropped  under  section  4706  of  the 
Revised  Statutes. 

Asidsta/tit  Secretary  M,   W,  MUler  to  the  Commissioner  of  Pensions^ 

October  12,  1903, 

This  is  a  motion,  filed  October  1, 1903,  for  reconsideration  of  depart- 
mental decision  of  August  17, 1903,  affirming  rejection,  November  1:2^ 
1901,  of  claim  of  Isabella,  former  widow  of  James  C.  Winfield,  Bat- 
tery E,  Eighth  United  States  Artillery  (14  P.  D.,  128),  for  restoration, 
under  the  act  of  March  3,  1901,  of  pension  as  his  widow  allowed  her 
and  paid  to  September  4,  1868,  when  she  was  dropped  from  the  rolls 
under  the  act  of  July  27,  1868,  section  8  (now  section  4706,  Revised 
Statutes),  and  payments  were  continued  to  Deborah  A.  Benedict,  as 
guardian  of  the  soldier's  minor  child,  to  August  30,  1878,  the  date 
said  child  became  16  years  of  age. 

The  contentions  of  this  motion  are  substantially  the  same  as  those 
contained  in  the  original  appeal  herein.  The  gist  of  these  contentions 
is  that  this  claimant  should  be  considered,  under  the  law,  as  con- 
structively upon  the  rolls  up  to  the  date  of  her  reman*iage  in  1870^ 
and  constructively  dropped  from  said  rolls,  by  reason  of  such  remar- 
riage, on  that  date,  thus  bringing  her,  by  construction,  within  the 
purview  of  the  provision  of  said  act  of  March  3, 1901— 

that  any  widow  *  *  *  whose  name  has  been  or  shall  hereafter  be  dropped 
from  said  pension  roll  by  reason  of  her  marriage  to  another  {)erson,  who  has  since 
died  or  shall  hereafter  die  *  *  *  shall  be  entitled  to  have  her  name  again 
placed  on  the  pension  roll. 

This  theory  of  a  constructive  retention  upon  the  pension  rolls  ana 
of  a  constructive  dropping  therefrom  of  the  claimant's  name  can  not 
be  sustained.  It  is,  as  stated  in  said  decision  of  August  17,  1903, 
''unqualifiedly  contrary  to  the  fact  in  the  case."  Under  said  act  of 
July  27,  18(58,  appellant  was  dropped  from  the  rolls  because  of  her 
willful  abandonment  of  said  child;  a  new  certificate,  placing  said  child 
(by  guardian)  upon  the  rolls,  was  issued,  and  appellant  was  never 
restored  to  said  rolls,  and  never  had  any  title,  inchoate  or  other, 
'estoration  after  her  remarriage.      Her  name  was  off  the  rolls. 
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not  only  in  fact  but  in  law,  from  the  date  when  it  was  dropped  and 
said  child's  substituted  in  1868.  Up  to  her  remarriage  she  had  a 
mere  expectancy  of  a  future  title  to  pension,  dependent  upon  her  sur- 
viving the  minority  of  said  child,  and  upon  her  not  remarrying;  but 
she  no  longer  possessed  any  present  title  to  pension,  and  was  not  upon 
the  pension  roll  either,  as  stated,  in  fact  or  in  law.  Her  status  was 
no  better  than  that  of  a  wife  as  regards  a  widow's  pension,  title  to 
which  might  never  arise  because  she  might  not  survive  her  husband, 
or,  though  surviving,  have  been  divorced. 

No  error  in  the  decision  of  August  17,  1908,  is  apparent,  and  it  is 
adhered  to.     This  motion  is  overruled. 


HONORABLE  I>ISCHAIt6E-8PECTAL  ACT-ACT  JANUARY  99, 1887. 

Thomas  J.  Morman. 

The  records  of  the  War  Department  showing  that  claimant  was  honorably  discharged 
from  the  service  in  the  war  with  Mexico,  the  Commissioner  of  Pensions  has  no 
lawful  authority  to  question  such  record,  and  must  accept  the  fact  as  certified  to 
him  by  the  Secretary  of  War. 

Assistant  Secretary  M.  W.  MiUer  to  the  Commissioner  of  Pensio7iSy 

October  17,  190S, 

Thomas  J.  Morman,  formerly  private  in  Captain  Goulding's  Com- 
pany (A),  Calhoun's  Mounted  Battalion,  Georgia  Volunteers,  war  with 
Mexico,  filed  a  claim  for  pension  under  the  act  of  January  29,  1887, 
May  8,  1889,  which  was  rejected  September  10,  1892,  on  the  ground 
that  clainmnt  did  not  receive  an  honorable  discharge,  as  required  by 
said  act.  February  18,  1903,  the  following  act  of  Congress  was 
approved: 

That  the  Secretary  of  War  be,  and  is  hereby,  authorized  to  correct  the  military 
record  of  Thomas  J.  Morman,  Capt.  E.  R.  Goulding's  Company,  Calhoun's  Mounted 
Battalion,  Geoi^gia  Volunteers,  Mexican  war,  and  grant  him  an  honorable  discharge 
as  of  date  of  June  1,  184S. 

In  accordance  with  the  above  an  honorable  discharge  was  granted 
the  claimant  by  the  Secretary  of  War,  which  fact  was  duly  certified  to 
the  Conunissioner  of  Pensions. 

July  25, 1903,  the  claim  was  again  rejected  in  the  following  language: 

Approved  for  rejection  on  the  ground  that  the  claimant  has  no  title  to  pension 
under  the  act  of  January  29,  1887,  as  he  was  dishoporably  discharged  from  his  service 
in  the  war  with  Mexico  by  sentence  of  general  court-martial,  as  shown  by  the  reconls 
of  the  War  Department.  It  is  held  that  subsequent  legislation  does  not  operate  to 
change  the  above  status.  (See  opinion  of  the  honorable  Commissioner  of  Pensions 
attached  to  brief.  An  appeal  from  the  above  ac^tion  lies  to  the  honorable  Secretary 
of  the  Interior. ) 

September  4,  1903,  the  claimant,  by  his  attorneys,  filed  an  appeal  to 
the  Department,  contending  that  the  Commissioner  of  Pensions  was 
in  error  in  his  application  of  the  law  in  the  case.    Digitized  by  CrOOglc 
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The  Commissioner  of  Pensions  holds,  in  substance,  that  Conpress 
exceeded  its  power  in  granting^  an  honorable  discharge  in  this  case, 
and  tliat  the  status  of  the  claimant  as  a  dishonorably  discharged  soldier 
was  not  changed  l)y  the  special  act  of  Congress  above  referred  to. 
Thus  is  raised  the  question  of  the  constitutionalit}'  of  said  act.  Little 
need  be  said  on  this  contention.  This  Department  has  refused  repeat- 
edly in  land  cases  to  consider  the  constitutionality  of  acts  of  Congress 
which  it  has  been  called  upon  to  execute. 

In  the  case  of  Snow  v,  Northey  (19  L.  D.,  493)  the  Secretary  said: 

The  Department  seeks  to  execute  the  laws  as  passed  and  approveil ;  the  questions 
relating  to  their  constitutionality  have  no  plat*e  in  the  executive  branches  of  the 
Government  and  can  not  therefore  be  considered  here. 

Again,  in  re  William  A.  Barnes  (22  L.  D.,  196),  it  was  held: 

Executive  orders  promulgated  by  the  President  and  acta  of  Congress  are  pre- 
sumably constitutional  and  will  be  so  regarded  by  this  Department  until  declared 
unconstitutional  by  a  court  of  comi)etent  jurisdiction. 

In  a  claim  for  pension,  should  a  constitutional  question  be  squarely 
presented,  the  Department  sees  no  good  reason  why  the  rule  laid  down 
in  the  above-cited  decisions  should  not  be  adhered  to. 

The  fact  is,  however,  that  the  Conmiissioner  of  Pensions  had  no 
constitutional  question  presented  to  him  in  this  case. 

In  the  case  of  Sanmel  Everman  (1  P.  D.,  418)  the  Department  held: 

The  records  of  the  War  Department,  as  far  as  they  go,  must  be  taken  as  furnishing 
the  correct  history  of  the  military  service  of  a  claimant  for  pension,  and  it  is  in  the 
power  of  neither  the  Commissioner  of  Pensions  nor  the  Secretary  of  the  Interior  to 
alter  such  records. 

In  the  case  of  Syprian  Archambault  (6  P.  D.,  240),  it  was  held: 

It  is  exclusively  within  the  jurisdiction  of  the  War  Department  to  amend,  alter, 
and  correct  the  record  of  service,  and  on  said  rei*ord,  when  comiHeted,  the  Interior 
Department  is  authorized  to  determine  the  pensionable  status  of  the  soldier  under 
the  law. 

In  other  words,  the  Commissioner  of  Pensions  and  the  Department 
are  bound  to  follow  the  records  of  the  War  Department  in  cases  where 
such  records  show  the  fact  of  enlistment  and  discharge.  If  the  records 
of  the  War  Department  in  any  given  case  show  that  a  soldier  was 
honorably  discharged  it  certainly  is  not  within  the  power  of  this 
Department  to  declare  that  the  records  show  something  entirely  dif- 
ferent. If  the  record  is  erroneous,  application  must  be  made  to  the 
War  Departmet  to  change  it.  That.is  the  only  method  in  which  they 
ma}'  be  amended  or  altered.  Congress  has  frequently  passed  general 
laws  regarding  the  removal  of  desertion  standing  against  soldiers,  and 
records  when  so  corrected  have  alwa^^s  been  recognized  as  conclusive 
by  this  Department.  (See  acts  of  Aug.  7, 1882;  July  5,  1884;  May  17, 
1886;  August  14, 1888,  and  March  2, 1889.)  Under  these  laws  soldiers 
against  whose  honorable  military  service  charges  of  desertion  have 
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stood  upon  the  records  of  the  War  Department  since  the  war  with 
Mexico  have  had  said  charges  removed  by  the  Secretary  of  War,  and 
have  been  duly  pensioned  without  question.  It  would  seem  that  the 
authority  which  can  direct  that  the  Secretary  of  War  be  authorized  to 
correct  records  generally  upon  evidence  satisfactory  to  him  certainly 
has  power  in  a  particular  case  to  direct  that  a  military  record  shall  be 
corrected  to  conform  to  what  it  believes  to  be  the  facts  in  such  case. 
(See  Senate  Report  No.  2861,  57th  Cong.,  2d  sess.) 

At  all  events,  in  this  case  the  records  of  the  War  Department  do 
show  that  the  claimant  was  honorably  discharged  June  1,  1848.  The 
duty  of  the  Commissioner  of  Pensions  was  clear  and  unmistakable 
when  that  fact  appeared  of  record. 

The  act  of  January  29,  1887,  under  which  this  claimant  applied  con- 
tains the  following  provision: 

That  the  Secretary  of  the  Interior  bje,  and  he  is  hereby,  authori  ed  and  directed  to 
place  on  the  pension  roll  the  names  of  the  surviving  officers  and  enlisted  men,  includ- 
ing matines,  militia,  and  volunteers,  of  the  military  and  naval  services  of  the  United 
States,  who  being  duly  enlisted,  actually  served  sixty  days  with  the  Army  or  Navy 
of  the  United  States  in  Mexico,  or  on  the  coasts  or  frontier  thereof,  or  en  route 
thereto,  in  the  war  with  that  nation,  or  were  actually  engaged  in  battle  in  said  war, 
and  were  honorably  discharged,  and  "to  such  other  officers  and  soldiers  and  sailors  as 
may  have  been  personally  named  in  any  resolution  of  Congress  for  any  specific  serv- 
ice in  said  war,  and  the  pur\-iving  widow  of  such  officers  and  enlisted  men.     *    *    * 

The  records  of  the  Wai;  Department  show  that  the  claimant  enlisted 
September  1,  1847,  and  was  honorably  discharged  June  1,  1848,  and 
that  he  served  more  than  sixty  days  in  Mexico  during  the  war. 
Where  in  the  statute  is  there  any  discretion,  either  expressed  or 
implied,  vested  in  the  Commissioner  of  Pensions?  When  the  above 
facts  are  shown  he  can  do  nothing  but  carry  out  the  law. 

If  anything  else  were  needed  to  point  the  way  to  the  Commissioners 
dutj^  in  such  a  case  as  is  here  presented,  it  is  found  in  the  third  section 
of  the  act  of  January  29,  1887,  which  is  in  part  as  follows: 

The  loss  of  the  certificate  of  discharge  shall  not  deprive  any  person  of  the  briiefits 
of  this  a(;t,  but  other  record  evidence  of  enlistment  and  Hervi(*e  and  of  an  honorable 
discharge  may  be  deemed  sufficient. 

Is  there  not  record  evidence  that  this  claimant  was  honorably  dis- 
charged? 

When  the  Secretary  of  War  issued  an  honorable  discharge  to  this 
claimant  in  response  to  the  direction  of  the  special  act  of  Congress, 
and  certified  the  fact  that  the  records  of  his  Department  were  corrected 
to  show  such  honorable  discharge,  it  was  not  within  the  lawful  power 
of  the  Commissioner  of  Pensions  or  of  this  Department  to  question 
such  a  record.  The  Commissioner's  duty  begins  and  ends  with  the 
statute  which  fixed  the  pensionable  status  of  the  claimant.  Whenever 
the  records  of  the  War  Department  show  that  a  claimant  had  such 
service  in  the  Mexican  war  and  was  honorabl}-  discharged  as  to  entitle 

Digitized  by  VjOOQIC 


198  DECISIONS    BELATINO   TO    PENSIONS. 

him  to  a  pension  under  the  provisions  of  the  statute  the  Commissioner 
of  Pensions  should  have  issued  to  him  a  certificate.  (See  case  of 
Joseph  C.  Williams,  7  P.  D.,  218.) 

The  special  act  in  this  case  is  only  collaterally  involved  in  the  adju- 
dication of  the  claim  under  consideration.  The  Secretary  of  War 
having  obeyed  the  mandate  of  Congress  by  issuing  the  claimant  an 
honorable  discharge,  it  certainly  does  not  come  within  the  province  of 
this  Department,  nor  of  any  oflScial  thereof,  to  question  his  right  to 
issue  such  a  discharge. 

Therefore,  the  action  of  the  Commissioner  of  Pensions  in  refusing 
to  recognize  that  claimant  was  honorably  discharged  from  service  in 
the  Mexican  war,  as  shown  by  the  records  of  the  War  Department, 
was  error,  and  said  action  is  reversed,  and  the  papers  are  returned 
herewith  for  readjudication  of  the  claim  in  conformity  with  this 
opinion. 


BESTORATION-ACr  MAKCH  3,  1901-DIVORCE. 

Laura  A.  Ingalls  (widow). 

Claimant's  second, husband  secured  a  divorce  from  her  on  his  application  prior  to  the 
date  of  the  passage  of  the  act  of  March  3,  1901.  The  divorce  subsequently 
secured  on  her  own  application  is  without  force  and  effect  and  is  not  valid. 
Action  affirmed.  • 

AHuistant   Secretary  M.   W.  Miller  to  th^^  Comriiisffioiier  of  Pensions^ 

October  W,  190S. 

Laura  A.  Northway,  formerly  the  widow  of  John  P.  Ingalls,  of 
Company  B,  Twenty-fifth  Michigan  A^olunteer  Infantry,  and  pensioned 
as  such  until  her  remarriage,  Januar}^  1,  1868,  applied  for  restoration 
under  the  act  of  March  3,  1901,  July  19,  1901. 

September  9,  1901,  the  Bureau  rejected  this  claim  on  the  ground 
that— 

The  divorce  from  claimant's  second  husband  was  procured  by  him — not  divorced 
upon  her  own  application. 

In  this  action  the  claimant  acquiesced.  The  records  in  the  case  show 
that  by  decree  of  the  circuit  court  of  the  State  of  Michigan,  for  the 
county  of  Ionia,  in  chancery,  the  marriage  between  this  claimant  and 
her  second  husband  was  dissolved,  and  that  on  appeal  to  the  supreme 
court  of  Michigan,  in  which  this  claimant  was  "defendant  and  appel- 
lant/' said  decree,  February  16,  1898,  was  ''in  all  things  affirmed.'' 

April  22,  1902,  this  claimant  filed  a  new  application  which  was  a 
duplicate  of  her  former  application,  with  the  exception  that,  in  regard 
to  the  dissolution  of  her  second  marriage;  in  this  one  she  alleged  "that 
she  was  divorced  from  said  husband  upon  her  own  application  and 
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without  fault  on  her  part,  on  the  25th  day  of  March,  1902,  at  Big 
Ilapids,  Mich."  Accompanying  this  application  was  a  certified  copy 
of  a  decree  of  divorce,  a  vinculo,  pro  conf esso,  granted  in  the  circuit 
court  of  Michigan,  for  the  county  of  Mecosta,  on  the  date  alleged,  in 
which  this  claimant  was  complainant. 

This  application  the  Bureau  refused  to  consider,  and  by  letter  of 
May  7,  1902,  informed  the  claimant  of  the  grounds  for  such  refusal, 
i.  e.,  that  said  application  was  a  duplicate  of  the  one  rejected,  and 
that  the  validity  of  the  divorce  granted  by  the  court  of  Mecosta 
County  was  not  recognized. 

June  28, 1902,  from  this  refusal  the  claimant  appealed  to  the  Depart- 
ment, contending  that  she  came  under  the  provisions  of.  the  act  of 
March  3,  1901,  ''by  being  afterwards  divorced  upon  my  (her)  own 
application." 

That  the  Bureau's  refusal  to  consider  this  application,  under  the  cir- 
cumstances, was  entirely  proper  is  so  apparent  as  to  hardly  warrant 
«uch  an  assertion  by  the  Department. 

The  divorce  alleged  in  this  claim  is  not  only  a  nullity,  with  abso- 
lutely no  force  and  effect,  but  it  is  also  evidentl}'^  a  fraud  on  the  court 
by  which  it  was  granted,  and  an  attempt  at  fraud  on  the  Government. 
The  maiTiage  which  it  was  meant  to  annul  had  been  dissolved  by  a 
court  of  competent  jurisdiction  prior  to  the  date  on  which  the  bill  of 
complaint  was  filed  by  this  claimant,  and  at  the  date  of  filing  same  the 
defendant  named  therein  was  as  free  from  the  obligation  of  marriage 
between  himself  and  this  complainant  as  was  the  judge  on  whom  the 
hearing  of  this  cause  was  imposed,  or  as  was  anyone  else  who  was  or 
had  been  in  no  way  connected  with  her.  The  appellant  was  divorced 
from  her  second  husband  on  his  motion,  and  not  without  fault  on  her 
part,  and  she  therefore  has  no  title  to  benefit  under  the  act  of  March 
3,  1901. 

Action  affirmed. 


FEE— WIIK>W  AXI>  MrNOR-I>IFnCXTI.TT  AND  TROUBI^. 

Mary  A.  Burns  (claimant). 
James  P.  L.  Weems  (attorney). 

In  a  widow's  clftim  for  pension  under  the  general  law,  a  fee  in  excess  of  $10  can  not 
be  x^oid  an  attorney  for  securing  increase  on  account  of  a  minor  child,  unless 
the  prosecution  of  the  claim,  in  the  opinion  of  the  Commissioner  of  Pensions, 
involves  such  difficulty  and  trouble  aa  warrants  him  to  allow  a  fee  in  excess  of 
$10,  wherein  articles  of  agreement  are  filed  which  he  approves. 

Assistant  Secretary  M,   W,  Miller  to  the  Cmninisskmer  of  Peiisi(ms^ 

October  m,  190S. 

James  P.  L.  Weems,  of  Vincennes,  Ind.,  on  June  22,  1903,  entered 
an  appeal  from  the  action  of  the  Bureau  in  the  matter  of  fee  on  the 
supplemental  issue  of  April  4,  1903,  in  the  claim  for  pei^ion  under 
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the  general  law  of  Mary  A.  Burns,  as  widow  of  David  W.  BurnSy 
who  served  in  Company  F,  Forty-second  Indiana  Volunteer  Infantiy, 
to  allow  increase  on  account  of  Losia  V.  Burns  (now  Faith),  child  of 
the  soldier  by  a  former  marriage,  and  payable  to  such  child. 

June  7,  1889,  there  was  filed  in  behalf  of  Mary  A.  Burns,  as  widow 
of  the  above-named  soldier,  a  declaration  for  pension  under  the  gen- 
eral law,  and  certificate  issued  May  20,  1890,  to  allow  pension  in  the 
claim  to  the  widow  at  $12  per  month,  and,  in  addition,  $2  on  account 
of  each  of  her  children  by  the  soldier,  Claud  and  David.  On  this 
issue  a  fee  of  $25  was  paid  to  Noah  Moser,  of  Loogootee,  Ind.  She 
was  so  in  receipt  of  pension,  when,  on  September  5,  1890,  in  behalf  of 
Losia  V.  Burns  (now  Faith),  the  appellant  filed  a  declaration  for  pen- 
sion on  her  account  as  minor  child  of  the  soldier  by  a  former  marriage, 
not  in  the  care  and  custody  of  the  widow.  He  filed  the  evidence 
adduced  in  the  claim,  and  on  September  5, 1890,  filed  articles  of  agi'ee- 
ment  stipulating  for  the  payment  of  a  fee  of  $25. 

There  was  a  supplemental  issue  April  4,  1903,  in  the  claim  to  allow 
to  Losia  V.  Burns  (now  Faith),  as  minor  child  of  the  soldier,  pension 
at  $2  per  month  from  August  7,  1887,  date  of  his  death,  pa3'able  to 
said  minor.  On  this  issue  a  fee  of  $10  was  paid  to  Mr.  Weems.  From 
this  action  an  appeal  is  entered  with  the  contention  that  a  fee  of  $25 
should  be  certified  to  him  under  articles  of  agreement  filed  September 
25,  1890. 

The  several  applications  in  behalf  of  the  widow  and  minor  children 
of  a  soldier  for  pension  to  which  the  widow  maj^  be  entitled  in  her  own 
right  constitute  the  basis  of  one  claim  (Da  ya  ne  Ah  Kee  la  nee  gar, 
10  P.  D.,  14:<3).  The  entire  pension  allowed  in  this  case  is  such  pen- 
sion as  widows  of  soldiers  ma}^  be  entitled  to  under  the  provisions  of 
the  general  law  (sections  4702-4703,  United  States  Revised  Statutes). 
Where  the  claim  is  prosecuted  by  one  attorney  representing  the  widow 
and  b\^  another  representing  a  minor  child  to  whom  or  to  whose  guard- 
ian, pension  on  its  account  is  paid,  a  fee  may  be  allowed  to  the 
one  for  securing  the  pension  paid  to  the  widow  and  also  a  fee  paid  to 
the  other  for  securing  the  pension  paid  to  such  minor  child  (minors  of 
Louis  Ollendorf,  8  P.  D.,  272,  and  cases  there  cited). 

The  law  relative  to  the  amount  of  fee  that  shall  be  paid  to  an  attor- 
ne}^  for  his  service  in  securing  increase  of  pension  in  a  widow's  claim 
on  account  of  a  minor  child  of  a  soldier,  whether  payable  to  the  widow 
or  to  such  mhior  child,  when  said  attorney  was  not  paid  a  fee  on  the 
original  issue  in  the  claim,  is  that — 

In  all  cases  when  application  is  made  for  pension  *  *  *  and  no  a^n'eement  is 
filed  with  the  Commi&sioner  of  Pensions  as  herein  provided,  the  fee  shall  be  $10  and 
no  more.     (Section  4,  of  the  act  of  July  4,  1884. ) 

In  this  case  it  is  true  that  articles  of  agreement  were  filed  by  the 
appellant,  but  the  filing  thereof  was  not  authorized  by  the  statute. 
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The  class  of  claims  to  which  the  present  case  belongs  is  not  mentioned 
in  those  classes  of  claims  specified  in  the  statute  in  which  is  not  left  to- 
the  discretion  of  the  Commissioner  of  Pensions,  the  recognition  of 
articles  of  agreements  when  filed,  nor  one  of  the  class  in  which  he  has 
such  discretion  when  such  diflSculty  and  trouble  i.<  involved  in  the 
prosecution  thereof  as  to  warrant,  in  his  opinion,  the  recognition  of 
articles  of  agreement.  That  the  present  claim  is  not  one  of  the  last- 
mentioned  class  is  evidenced  by  the  fact  that  the  Commissioner  of 
Pensions  refused  to  recognize  the  articles  of  agreement  filed  herein  by 
the  appellant. 

No  facts  are  set  forth  in  the  appeal  which  warrant  the  belief  that 
any  gross  injustice  has  been  done  by  the  Commissioner  of  Pensions  in 
refusing  to  recognize  the  articles  of  agreement  filed  in  the  claim,  and, 
therefore,  his  action  in  declining  to  recognize  them  is  deemed  proper. 
(Syllabus,  Annie  fliggins,  11  P.  D.,  519.)  Accordingly  the  action 
of  the  Bureau  in  refusing  to  certify  a  fee  under  the  articles  of  agree- 
ment filed  in  the  claim  is  affirmed. 


pathological,  sequexce— catarrh  ani>  bronchitis-practice. 

William  H.  Carr. 

Chronic  nasopharyngeal  catarrh  was  the  only  existing  aJEfection  of  the  respiratory 
organs,  and  bronchitis  is  not  accepted  as  a  result  thereof,  but  rather  the  result 
of  disease  of  heart.  Under  the  evidence  and  the  practice  of  the  Bureau  the 
approval  for  disease  of  the  respiratory  organs  was  too  broad  and  not  warranted. 

Assistant  Secretary  M.  W,  Miller  to  the  Commissions*  of  Pensions^ 

October  26,  190S, 

Under  date  of  August  13, 1903,  the  Department  rendered  a  decision 
in  the  case  of  the  above-named  soldier  affirming  the  action  of  July  11, 
1902,  in  which  his  claim  for  increase  of  pension  was  rejected.  He  is 
now  receivmg  ^12  per  month  on  account  of  disease  of  respiratory 
organs  and  chronic  diarrhea  and  resulting  disease  of  rectum. 

The  Department  showed  in  its  decision  that  the  tenn  disease  of 
respimtor}^  organs  is  indefinite;  that  the  specific  affection  of  said 
organs  for  which  pension  was  in  paii;  allowed  is  chronic  nasopharynx 
geal  catarrh;  that  no  other  affection  of  the  respiratory  apparatus  was 
described  in  the  reports  of  the  official  examinations  covering  the 
period  of  eleven  years  from  the  first  medical  examination  of  the  claim- 
ant; that  the  certificate  of  a  later  examination  showed  he  was  suffering 
from  chronic  rheumatism  and  organic  disease  of  the  heart;  that  the 
certificates  of  subsequent  examinations  showed  the  existence  of  chronic 
bronchitis  and  asthma,  which  were  properly  attributed  to  the  affection 
of  the  heart. 
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On  September  28,  1903,  the  recognized  attorney  filed  a  motion  for 
reconsideration  of  the  aforesaid  decision.  He  calls  attention  to  the 
fact  that  although  the  soldier  alleged  in  his  original  application  that 
while  in  the  service  he  became  afflicted  with  chronic  diarrhea  and 
bronchitis,  his  di^bilities  were  denominated  in  his  pension  certificate 
as  disease  of  respirator}^  organs  and  chronic  diarrhea  and  resulting 
disease  of  rectum.  He  contends  "  that  it  is  his  (the  claimant's)  priv- 
ilege to  avail  himself  of  all  the  term  disease  of  respiratory  organs 
implies — affection  of  the  nose,  pharynx,  larynx,  trachea,  bronchi,  and 
lungs — as  long  as  he  has  said  diseased  organs  in  a  pensionable  degree;" 
that  if  at  one  time  all  of  said  organs  were  not  involved  it  should  not 
be  held  that  subsequently  they  could  not  be  involved  as  a  result;  that 
"  it  is  not  right  to  ignore  the  findings  and  rates"  of  the  board  of  exam- 
ining surgeons. 

As  stated  above,  the  Department  in  its  decision  pointed  out  that  the 
pension  was  in  part  allowed  for  chronic  nasopharyngeal  catarrh  under 
the  broad  indefinite  approval  for  disease  of  respiratory  organs.  The 
claimant's  specific  allegation  that  while  in  service  he  became  afflicted 
with  bronchitis  was  not  overlooked.  The  reports  of  the  official  exam- 
inations made  in  1887  and  1892,  prior  to  the  adjudication  and  allow- 
ance of  the  claim,  were  cited  in  the  decision  as  showing  that  the  lungs 
were  normal,  and  that  chronic  nasopharyngeal  catarrh  was  the  only 
existing  affection  of  the  respiratory  organs.  The  report  of  the  next 
examination,  made  in  1898,  was  cited  as  showing  that  the  lungs  were 
still  in  a  normal  condition  at  that  time.  No  evidences  of  bronchitis 
were  shown  by  any  of  these  reports.  It  was  not  until  1900  that  any 
evidences  of  such  affection  were  presented.  At  this  time  the  bron- 
chitis was  undoubtedly  due  to  the  organic  disease  of  heart  with  failing 
compensation,  for  it  is  a  well-known  clinical  fact  (as  stated  in  said 
decision)  that  bronchitis  always  accompanies  this  condition. 

If  this  claimant  had  been  held  strictly  to  his  allegation,  the  part  of 
his  claim  relating  to  bronchitis  should  have  been  rejected  upon  the 
ground  that  no  disability  was  shown  from  that  specific  affection. 
Claimants  are  not,  however,  required  to  make  a  technical  and  correct 
diagnosis  of  their  disabilities,  but  the  evidence  and  official  reports  of 
medical  examinations  must  warrant  a  definite  approval  for  some  par- 
ticular disability  or  disabilities.  This  rule  has  prevailed  for  many 
years  in  the  adjudication  of  claims  for  pension  (see  Treatise  on  Prac- 
tice, editions  of  1882  and  1898),  and  it  was  again  set  forth  in  an  order 
issued  August  7,  1899,  by  your  predecessor.  In  this  order  it  is 
stated: 

'*  Affection  of  back,"  for  example,  would  cover  any  disability  of  whatever  nature 
found,  either  of  the  nerves,  muscles,  tendons,  vertebne,  or  spinal  cord,  and  disabil- 
ities not  shown  to  be  of  service  origin. 

An  approval  for  "disease  of  chest,*'  likewise  would  cover  any  affection  of  lungs^ 
bronchial  tubes,  pleura,  heart,  or  of  the  blood  vessels  of  chest. 
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It  is  dedred  that  legal  approval  in  such  cases  be  confined  to  the  specific  disability 
shown  to  have  been  incurred  during  the  soldier's  military  service  and  not  so  general 
as  to  include  other  diseases  which  may  have  been  contracted  years  after  discharge. 

Notwithstanding  the  rule,  it  appears  that  there  was  much  freedom  in 
the  approval  of  claims  at  and  about  the  time  this  one  was  adjudicated 
(1892).  While  the  official  certificates  warranted  an  allowance  for 
nasopharyngeal  catarrh  under  the  allegation  of  hroncliitis,  the  claim 
was  broadly  approved  for  disease  of  respiratory  organs.  This  prac- 
tice was  wrong,  and  especial  care  should  be  taken  to  avoid  approvals 
of  such  a  broad  and  general  character. 

The  attorney's  contention  in  this  case  that  it  is  the  claimant's  privi- 
lege to  avail  himself  of  all  the  term  disease  of  respiratory  organs 
implies  is  not  tenable.  The  claimant  is  onh'  entitled  to  pension  for  the 
disability  which  was  accepted  as  of  service  origin,  to  wit,  nasopharyn- 
geal catarrh  and  any  direct  pathological  results  thereof.  No  such 
results  were  shown,  however.  He  is  not  entitled  to  additional  pension 
on  account  of  the  existing  bronchitis  and  asthma,  for  it  is  clear  that 
these  affections  are  directly  due  to  the  disease  of  heart  and  have  no 
possible  pathological  relation  to  the  bronchitis  he  alleged  he  incurred 
in  service  or  the  nasopharyngeal  catarrh  which  aloAe  was  shown. 

The  second  contention  has  no  direct  application  in  this  case,  and, 
moreover,  it  is  not  tenable.  It  was  not  held  that  the  nasopharyngeal 
<»tarrh  could  not  involve  other  parts.  The  Department  stated  that 
the  increased  disability  is  shown  to  be  due  to  causes  independent  of 
those  for  which  the  claimant  is  pensioned;  that  the  existing  bronchitis 
is  due  to  disease  of  heart  and  not  to  the  nasopharyngeal  catarrh. 

The  third  contention  in  regard  to  the  findings  and  rates  of  the  board 
of  examining  surgeons  is  fallacious.  Such  findings  and  itttes  are  mere 
expressions  of  individual  opinions.  The  Department  can  not  be  bound 
by  such  opinions,  but  they  are  duly  considered  in  connection  with  the 
established  facts. 

After  a  careful  review  of  the  evidence  there  appears  no  ground  for 
further  action,  and  the  motion  for  reconsideration  is  therefore  over- 
ruled. 


lixe  of  duty— accidental.  ixjury-pistol.  wound-negmgence. 

Joseph  Heimkel. 

The  soldier  was  wounded  by  the  accidental  dischaiige  of  a  revolver  while  cleaning  it 
in  quarters,  he  not  knowing  that  it  was  loaded.  The  Army  Regulations  prohibit 
the  taking  of  loaded  weapons  to  quarters,  but  it  does  not  appear  that  he  know- 
ingly and  willfully  disobeyed  regulations,  or  w^aa  gfuilty  of  culpable  or  gross  n^- 
ligence  in  handling  the  weapon.  It  is,  therefore,  held  that  the  w^ound  was 
incurre<l  in  line  of  duty. 

This  appellant,  Joseph  Heimkol,  served  from  March  23,  1896,  to 
January  2,  1897,  as  a  private  in  Troop  l\  Seventh  Unilied   States 
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Cavalrj^  and  applied  for  pension  under  the  general  law  on  January 
16  following  his  discharge,  claim  No.  1184975.  In  his  declaration 
he  alleged  the  incurrence  of  a  gunshot  wound  on  September  12,  1S96, 
"while  cleaning  his  pistol."  His  claim  was  rejected  February  17^ 
1902,  as  follows: 

Approved  for  rejection  for  gunshot  wound  of  left  hand  on  the  ground  that  aiid 
disability  was  not  incurred  in  line  of  duty,  but  due  to  the  soldier's  carelessness  and 
violation  of  Army  Kegulatione  (par.  276  A.  R.,  1895),  as  shown  by  the  records  of 
the  War  Department. 

The  records  on  file  with  the  War  Department  show  that  the  soldier 
was  admitted  to  the  hospital  September  12,  1896,  and  was  treated  for 
a  gunshot  wound  of  hand  incurred  ''in  line  of  dut3\" 

The  soldier  was  discharged  because  of  disability,  the  result  of  this 
wound,  as  appears  by  the  following: 

Became  unfit  for  duty  from  present  disease  or  injury  (date):  September  12,  1896. 

Disease  contracted  or  injury  received  (date  and  place):  September  12,  1896. 

AVhen  disability  arose  soldier  was  (state  duty  or  service):  Performing  duty  of  a 
private  of  the  troop. 

Cause  of  di8ea.<»e  or  injury,  or  circumstances  under  which  it  appeared  was  as  fol- 
lows: Accidental  discharge  of  revolver  while  cleaning  it  after  the  regular  revolver 
practice  of  the  troop  of  that  day. 

Disability  was  incurred  in  line  of  duty. 

This  accident  occurre<l  in  the  troop  liarracks  shortly  after  the  return  of  the  troop 
from  the  target  range  September  12,  1896,  and  in  the  presence  of  a  number  of  men 
of  the  troop. 

H.    G.    SiCKBL, 

Captain,  Seventh  Cavalry,  Commanding  Troop  F. 
Station,  Fort  Grant,  Ariz. 
Date,  December  17,  1896. 

I  certify  that  I  have  carefully  examined  the  above-named  soldier  and  find  him 
incapable  of  performing  the  duties  of  a  soldier  because  of  partial  stiffness  of  little 
finger  and  partial  loss  of  motion  of  ring  and  middle  fingers  left  hand  caused  by 
injury  to  fa^icia  and  small  nerves  of  palm  of  hand,  thus  inc^apacitating,  result  of  gun- 
shot wound  receive<i  while  cleaning  loaded  revolver  due  to  carelessness. 

Opinion  as  to  cause  of  disability  and  if  incurred  in  line  of  duty  baseil  on  higton' 
and  progresH  of  case. 

Cause  as  above.  War  Department  authorities  decide  that  injury  received  in  this 
manner  is  in  line  of  duty. 

Therefore  incurred  in  line  of  duty. 

Length  of  time  case  han  been  under  observation :  Three  months. 

In  view  of  occupation  to  what  extent  is  he  disable<l  from  earning  subsistence?  [i) 
one-eighth. 

Edwin  F.  Gardner, 
Major,  Surgeon,  U,  S,  Army,  Po9t  Surgeon. 
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The  statement  of  the  post  surgeon  that  the  inj[ui-y  was  due  to 
the  soldier's  carelessness  was  the  cause  of  an  oflScial  inquir}'  by  the 
Adjutant-Gfeneral,  as  is  shown  by  the  following  correspondence: 

Headquarters  of  the  Army, 

Adjutant-General's  Office, 

Washington^  January  11,  1897. 
Commanding  Officer,  F&rt  Orantf  Ariz. 

(Through  headquarters  Department  of  the  Colorado.) 
Sir:  In  the  case  of  Joseph  Heimkel,  late  private  of  Troop  F,  Seventh  CSavalry, 
who  was  discharged  January  2,  1897,  at  Fort  Grant,  Ariz.,  on  surgeon's  certificate 
of  disability,  the  following  discrepancy  between  the  report  of  the  troop  commander 
and  the  surgeon  is  observed,  viz:  The  troop  commander  certifies  that  the  soldier 
received  a  gunshot  wound  in  left  hand  by  the  accidental  discharge  of  a  revolver 
while  cleaning  it  after  the  regular  revolver  practice  of  the  troop.  The  accident 
occurred  in  the  troop  barracks  shortly  after  the  return  of  the  troop  from  the  target 
range  and  in  the  presence  of  a  number  of  men  of  the  troop.  Disability  in  line  of 
-duty. 

The  surgeon  describes  the  injury  and  its  results,  but  reports  that  the  gunshot 
wound  receive<i  was  due  to  carelessness. 

In  view  of  the  fact  that  the  troop  commander,  who  should  be  in  possession  of  all 
the  facts  in  the  case,  has  in  no  manner  indicated  that  the  injury  was  due  to  care- 
lessness, but,  on  the  contrary,  has  certified  that  it  was  accidental,  the  Major-General 
Commanding  the  Army  directs  that  a  report  be  furnished  which  will  contain  the 
source  from  which  the  surgeon  obtained  the  knowledge — not  possessed  by  the  troop 
commander — that  the  injury  was  due  to  carelessness. 

It  is  proper  to  state  that  this  remark  on  the  certificate  clouds  the  soldier's  title  to 
a  pension  and  should  not  be  made  without  full  investigation. 
Very  respectfully, 

J.  B.  Babcock, 
Assistant  Adjutant- General, 

Fort  G'^ant,  Ariz.,  January  21,  1897. 
The  Adjutant. 

Sir:  In  compliance  with  the  instructions  contained  in  the  within  communication 
from  the  Adjutant-General's  OflSce,  dated  11th  instant,  relative  to  the  certificates  of 
-disability  in  the  case  of  Joseph  Heimkel,  late  private,  Troop  F,  Seventh  Cavalry,  I 
have  the  honor  to  report  as  follows: 

My  opinion  that  this  injury  was  due  to  carelessness  is  based  on  inquiries  which  I 
made  of  the  man  while  he  was  under  treatment  in  the  hospital.  He  was  asked  if  he 
did  not  know  better  than  to  attempt  to  clean  a  loaded  revolver.  He  replied  that  he 
did,  but  that  he  had  forgotten  that  the  revolver  was  loaded.  Being  asked  if  he  had 
not  been  instructed  in  the  management  of  his  revolver  and  if  there  were  not  regula- 
tions which,  if  observed,  would  prevent  his  trying  to  clean  a  loaded  revolver,  he 
replied  that  he  had  been  so  instructed,  but  that  he  had  forgotten  to  take  the  loads 
out  on  returning  from  target  practice,  admitting  also  that  this  was  required  by 
regulations. 

This  is  the  purport  of  my  questions  and  his  answers;  the  exact  language,  of  course, 
I  can  not  quote. 

The  injury  was,  therefore,  received  while  he  was  cleaning  a  revolver  which  he 
did  not  know  was  loaded,  in  violation  of  all  the  dictates  of  common  caution,  and 
the  fact  that  the  revolver  was  loaded  was  due  to  his  disregard  or  to  his  forgetful- 
neas  of  the  instructions  which  he  had  received.  If  this  be  not  carelessness,  I  am  at  a 
loss  for  a  term  by  which  it  may  be  characterized. 
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My  statement  on  the  certificate  of  disability  was  not  made  thoughtleasly,  but  with 
due  consideration,  and  with  a  knowledge  of  the  fact  that  it  might  cloud  his  claim  to 
a  pension,  and  if  his  claim  to  a  pension  be  clouded  by  a  correct  statement  of  the 
matter  the  fault  must  lie  in  the  circumstances  of  the  caae  and  not  with  the  officer 
making  the  statement. 

It  may  be  noted  that  the  certificate  of  the  troop  commander  does  not  state  either 
that  the  accident  was  unavoidable  or  that  it  was  due  to  carelessness.  Possibly,  if  the 
matter  were  referred  to  him,  his  opinion  would  not  be  at  variance  with  mine.  How- 
ever that  may  be,  I  am  unable  to  change  my  opinion  that  this  injury  was  received 
through  the  inexcusable  carelessness  of  the  man  himself. 
Very  respectfully,  your  obedient  servant, 

Edwin  F.  Gardner, 
Major  and  Surgeon,  U.  S.  Army,  Surgeon, 


[Fifth  indorsement.] 

Troop  F,  Seventh  Cavalry, 

For   Grant,  Ariz,,  Janu/ary  $S,  1897* 

Respectfully  returned  *  *  *.  My  certificate  tnat  the  injury  was  accidental  wa^ 
correct  in  that  the  injury  was  unforeseen  and  not  expected  and  in  no  sense  inten- 
tional. It  was  in  line  of  duty,  following  decisions  in  similar  cases  and  recent  occur- 
rences, viz.  Private  William  H.  McKay,  Troop  C,  Seventh  Cavalry,  and  Private  John 
A.  Thompson,  Troop  F,  Seventh  Cavalry.  This  man  was  certainly  performing  a 
military  and  a  necessary  duty  in  cleaning  his  revolver.  It  may  be  considered  the 
result  of  carelessness  under  the  provisions  of  paragraph  276,  A.  R.,  1895  (paragraph 
268,  A.  R.,  1889),  which  provides,  "  Pieces  will  be  unloaded  before  being  taken  to 
quarters  or  tents,  etc.'*  This  regulation  is  printed  in  the  ''Soldier's  Hand  Book,**  and 
was  before  the  accident,  and  is  still,  posted  in  writing  on  a  bulletin  board  in  the  troop 
quarters,  so  that  there  can  be  no  excuse  for  any  man  having  a  loaded  firearm  in  the 
troop  quarters  at  any  time. 

I  was  absent  from  the  post  on  leave  at  the  time  of  this  accident,  and  therefore  have 
no  personal  knowledge  of  the  facts.  I  made  my  certificate  on  reports  made  to  me 
by  Second  Lieut  Robert  Sewell,  Seventh  Cavalry,  and  the  first  sergeant  of  my  troop. 

H.  G.  SiCKKL, 

QapLain,  Seventh  Cavalry,  Commanding  Troop  F. 

[Eigbth  indorsement.]      « 

Headquarters  Department  of  the  Colorado, 

Chief  Surgeon's  Office, 
'  Denver,  Colo,,  January  £8,  1897. 

Respectfully  returned  *  *  *.  In  my  judgment  there  is  but  one  view  to  be 
taken  of  this  accident,  namely,  that  it  was  the  result  of  carelessness,  and  the  medical 
officer,  recognizing  that  fact,  iH  bound  to  so  state.  The  ruling  of  the  War  Depart- 
ment that  the  accidental  discharge  of  loaded  firearms  in  company  quarters  while 
l)eing  cleaned  is  technically  in  the  line  of  duty  does  not,  in  my  judgment,  absolve 
the  medical  officer  from  expressing  his  own  official  opinion  that  it  is  a  careless  act. 

A.  WOODHULL, 

Lieuienant'Cohyiel,  Deputy  Surgeon- General,  Chief  Surgeon* 

The  rejection  of  this  claim  by  the  Bureau  was  based  upon  the  sol- 
dier's carelessness  and  ai)parent  violation  of  the  army  regulations 
requiring  that  firearms  should  be  unloaded  before  being  taken  to 


quarters. 
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A  rejection  on  this  ground  alone,  however,  in  view  of  the  facts  in 
this  case,  is  certainly  erroneous. 

It  is  true,  and  the  Department  has  held,  that  an  injury  received 
where  a  soldier  was  proceeding  in  violation  of  orders,  army  regula- 
tions, or  of  law  is  incurred  without  the  line  of  duty;  but  the  facts 
in  the  cases  where  this  question  was  discussed  showed  willful  disobedi- 
ence of  orders  or  army  regulations — that  is,  the  claimants  knowingly 
and  disobediently  placed  themselves  without  the  line  of  duty.  The 
rule  laid  down  in  the  case  of  George  M.  Brown  (3  P.  D.,  29)  has  been 
generally  followed  in  late  decisions.     In  that  case  it  was  held: 

The  line  of  duty  in  service  is  adverse  to  acts  that  are  forbidden  by  properly  author- 
ized superior  officers  and  that  are  in  violation  of  military  discipline;  nor  should  a 
claim  for  pension  be  granted  for  disability  incurred  as  the  result  of  a  claimant's  own 
willful  wrongdoing. 

An  examination  of  the  vai*ious  decisions  of  the  Department  shows 
that  violation  of  orders  or  of  military  discipline  must  be  intentional  or 
willful  before  it  will  be  assumed  that  the  soldier  is  without  the  line  of 
duty.  In  the  case  now  under  considemtion  it  appears  that  such  was 
not  a  fact.     In  his  sworn  appeal  the  claimant  says: 

After  firing  at  target  he  took  his  place  in  the  rear  of  the  line  and  reloaded  his 
revolver,  with  the  expectation  that  he  wonM  again  fire  at  the  target,  no  order  to  the 
contrary  having  been  given.  The  general  rule  when  practice  ceased  was  the  giving 
of  the  orders,  "Unload,"  "March."  On  this  occasion  there  was  no  order  given  to 
unload,  but  order  was  suddenly  given,  "Fall  in,"  "March;"  that  being  under 
marching  orders  he  could  not  unload  his  revolver  on  the  way  to  the  stables;  before 
reaching  the  stables  the  dinner  call  was  sounded.  He  being  detailed  as  stable  guard 
and  knowing  that  inspection  was  to  take  place  at  2  o'clock  threw  the  cylinder  of  his 
revolver  and  dumped  the  cartridges  in  his  hand,  supposing  that  all  the  ^rtridges 
had  been  removed;  that  it  was  about  one-half  hour  before  he  waa«relieved  from 
duty  as  stable  guard,  and  he  did  not  have  to  exceed  an  hour  and  a  half  to  get  his 
dinner  and  prepare  himself  for  inspection;  that  his  revolver  was  the  last  thing  he 
was  cleaning  preparatory  to  inspection,  when  it  was  accidentally  discharged,  the  ball 
passing  through  the  left  hand. 

While  this  statement  in  all  its  details  is  not  corroborated  by  the 
record  or  by  the  letters  of  the  captain  and  post  surgeon,  yet  it  is  not 
contradicted  by  other  evidence  on  file  and  in  its  material  features  is 
corroborated  by  the  whole  evidence.  It  satisfactorily  appears  that  the 
soldier  was  engaged  in  an  act  incident  to  duty  and  was  in  his  proper 
place  when  wounded.  It  further  appears  that  he  did  not  knowingly 
and  intentionally  violate  the  Army  Regulations  in  taking  a  loaded 
revolver  to  quarters. 

Thus,  there  was  no  willful  violation  of  the  Armj^  Regulations,  and 
the  soldier  did  not  knowingly  take  himself  without  the  line  of  duty  or 
intentionally  commit  an  act  contrary  to  military  discipline. 

This  fact  distinguishes  this  case  from  many  others  determined  by 
the  Department  and  excludes  it  from  the  purview  of  the  rule  in  the 
Brown  case. 
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It  having  been  determined  that  the  technical  violation  of  the  Army 
Eegulations  did  not  place  the  soldier  without  the  line  of  dutj^,  and  it 
being  clear  that  the  cleaning  of  his  revolver  in  quarters  was  not  in 
itself  a  violation  of  military  discipline,  but  wa^  in  fact  the  performance 
of  a  soldier's  dut}',  it  remains  to  be  seen  to  what  extent  his  negligence 
in  leaving  a  load  in  the  revolver  militates  against  his  claim.  That  he 
was  careless  in  the  handling  of  a  deadly  weapon  there  can  be  no  doubt, 
as  care  on  his  part  would  have  prevented  the  accident  and  consequent 
disability.  It  is  a  well- recognized  fact  that  men  are  fallible,  and  the 
constant  and  familiar  use  of  firearms  leads  to  an  indifference  and  heed- 
lessness that  ma}^  or  may  not  amount  to  gross  or  culpable  negligence. 
The  Department  in  considering  similar  cases  has  adopted  the  Illinois 
doctrine  of  degrees  of  negligence.  In  the  case  of  Chalkley ,  alias  T.  C. 
Milnourn  (2  P.  D.,  360),  it  was  held: 

The  negligence  on  the  part  of  a  soldier  which  is  sufficient  to  take  his  case  out  of 
the  line  of  duty  must  be  shown  to  have  been  of  such  a  character  as  is  recognized  as 
gross  negligence,  which  is  defined  (1  Chitty  on  Contracts,  662)  to  be  "that  want  of 
care  which  every  man  of  common  sense,  however  inattentive,  takes  of  his  own  prop- 
erty or  person." 

That  this  claimant  was  not  guilty  of  gross  negligence  is  shown  by 
the  fact  that  he  unloaded  his  revolver,  as  he  thought,  before  entering 
his  quarters,  though  there  was  a  degree  of  negligence  in  not  examin- 
ing his  weapon  carefully  to  see  that  all  the  loads  had  been  withdrawn; 
this  oversight,  however,  was  mere  inattention,  and  under  the  circum- 
stances can  not  be  construed  as  gross  or  willful  negligence.  In  fact, 
the  claimant's  injury^  was  due  to  an  accident,  not  absolute!}'  an  unavoid- 
able one,  but  one  that  is  not  unusual  in  the  handling  of  firearms  and 
the  danger  of  which  is  incidental  to  the  duties  of  a  soldier.  That  a 
disability  incurred  under  such  circumstances  creates  a  pensionable 
status  h^s  been  recognized  by  the  Department  in  a  number  of 
instances;  and  in  the  case  of  Joab  Truce  (3  P.  D.,  14),  the  facts  of 
which  were  very  similar  to  those  under  consideration,  it  was  held  that 
a  pistol  wound  caused  by  the  accidental  discharge  of  the  weapon 
while  the  soldier  was  engaged  in  cleaning  it,  being  unattended  by 
"culpable  or  contributory  negligence,''  was  "purely  accidental  and 
ascribe4  to  a  legitimate  connection  with  line  of  duty.'' 

The  evidence  in  this  case  shows  that  the  soldier  was  engaged  in  a 
nccessar}'^  military  duty  when  wounded,  and  was  not  guilty  of  gross  or 
culpable  negligence  in  the  handling  of  his  weapon;  nor  does  it  show 
that  he  willfully  or  knowingly  violated  an}'  order  or  army  regulation, 
thus  disobediently  placing  himself  without  the  line.  His  wound  was 
incurred  in  line  of  duty,  and  the  rejection  of  his  claim  on  the  grounds 
assigned  was  erroneous,  and  said  action  is  reversed. 
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commencement— act  oe  march  4,  isoo-atd  and  attendance. 

John  C.  Stevens. 

Where  an  application  for  original  invalid  pension  was  filed  subsequent  to  March  4, 
1800,  and  the  claimant  was,  at  the  date  of  filing  such  application,  so  totally  and 
permanently  helpless  from  injuries  received  or  disease  contracted  m  the  service 
and  line  of  duty  as  to  require  the  regular  personal  aid  and  attendance  of  another 
person,  he  is  entitled  to  receive  the  rate  of  $72  per  month  from  said  date  (of 
filing  the  application). 

The  appellant,  John  C.  Stevens,  late  a  private  in  Company  M,  Thir- 
teenth United  States  Infantr}^  enlisted  in  said  organization  November 
30,  1898,  and  was  discharged  March  6,  1901,  and  on  March  23,  1901, 
filed  a  claim  for  invalid  pension,  alleging  that  while  in  the  service,  as 
aforesaid,  at  San  Pedro  Macati,  P.  I.,  about  July,  1899,  he  contracted 
dysenterj^  and  malarial  fever  (resulting  in  chronic  malarial  poisoning), 
rheumatism,  and  constipation,  followed  by  myelitis  and  resulting 
anchylosis  of  the  joints,  atrophy  of  the  muscles,  paralysis,  and  general 
debility,  whereby  he  had  become  disabled  to  such  a  degree  that  he 
required  the  regular  aid  and  attendance  of  another  person. 

By  a  certificate  issued  July  8,  1901,  he  was  granted  a  pension  for 
rheumatism  (no  other  disabling  cause  being  admitted),  at  the  rate  of 
$30  per  month  from  March  23,  1901,  to  May  25,  1901,  and  $72  per 
month  thereafter. 

On  August  24,  1901,  he  filed  a  claim  for  re  rating,  contending  that 
he  was  entitled  to  the  $72  rate  from  the  date  of  filing  his  application, 
inasmuch  as  he  was  then  so  disabled  as  to  require  the  regular  aid  and 
attendance  of  another  person  and  had  been  so  disabled  ever  since. 
That  claim  was  rejected  in  March,  1902,  on  the  ground  that  "the  $72 
rate  was  given  from  the  proper  date  under  the  law."  From  that 
action  an  appeal  was  taken  May  6,  1903. 

The  evidence  shows  that  the  claimant  was  discharged  from  service 
on  account  of  '^  complete  loss  of  use  of  both  lower  extremities  and 
much  impaired  use  of  both  upper  extremities,  due  to  arthritis  defor- 
mans following  articular  rheumatism,"  and  that  he  was  in  the  same 
helpless  condition  when  medically  examined  on  May  25, 1901,  the  date 
from  which  the  $72  was  allowed.  There  is  no  dispute  as  to  the  fact 
that  he  was  helpless  in  a  degree  requiring  the  regular  aid  and  attend- 
ance of  another  person  at  the  time  of  filing  his  application,  and  con- 
tinuously thereafter  to  the  date  of  his  medical  examination.  The 
refusal  of  the  Bureau  to  allow  the  $72  rate  from  the  date  of  the  appli- 
cation is  based  upon  the  language  of  the  act  of  March  4,  1890,  which, 
omitting  the  enacting  clause,  reads  as  follows: 

That  all  soldiers,  sailors,  and  marines  who  have  since  the  sixteenth  day  of  June, 
eighteen  hundred  and  eighty,  or  who  may  hereafter  become  so  totally  and  perma- 
nently helpless  from  injuries  received  or  disease  contracted  in  the  service  and  line 
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of  duty  as  to  require  the  regular  personal  aid  and  attendance  of  another  person,  or 
who,  if  otherwise  entitled,  were  excluded  from  the  provisions  of  "An  act  to  increase 
pensions  of  certain  pensioned  soldiers  and  sailors  who  are  utterly  helpless  from  inju- 
ries received  or  disease  contracted  while  in  the  United  States  service/'  approved  June 
sixteenth,  eighteen  hundred  and  eighty,  shall  be  entitled  to  receive  a  pension  at  the 
rate  of  seventy-two  dollars  per  month  from  the  date  of  the  passage  of  this  act  or  of 
the  certificate  of  the  examining  surgeon  or  board  of  surgeons  showing  such  degree  of 
disability  made  subsequent  to  the  passage  of  this  act. 

It  appears  to  have  been  held  by  the  Bureau  that  under  this  act  the 
rate  of  $72  can  be  allowed  to  commence  only  from  one  of  two  dates — 
the  date  of  the  passage  of  the  act  or  the  date  of  the  certificate  of  a 
medical  examination  made  subsequent  to  the  passage  of  the  act. 

After  due  consideration  the  Department  is  unable  to  concur  in  this 
view  of  the  law. 

The  provisions  of  the  act  of  March  4,  1890,  must  be  construed  in 
connection  with  other  laws  in  pari  materia.  The  act  of  March  3, 1879, 
provided  that  in  all  cases  in  w^hich  the  application  should  be  filed  on 
or  after  July  1,  1880,  the  pension,  if  allowed,  should  conmaence  from 
the  date  of  filing  the  application,  and  that  in  the  payment  of  arrears 
the  rate  should  be  ''graded  according  to  the  degree  of  the  pensioner's 
disability  from  time  to  time  and  the  provisions  of  the  pension  laws  in 
force  over  the  period  for  which  the  arrears  shall  be  computed/'  This 
soldier's  claim  was  filed  on  March  23,  1901.  The  laws  then  in  force 
provided  for  the  degree  of  disability  from  which  he  was  suffering  the 
rate  of  $72  per  month.  Under  the  general  rule  established  by  the  act 
of  March  3,  1879,  he  would,  therefore,  be  entitled  to  $72  per  month 
from  the  date  of  filing  his  application,  just  as,  if  his  disability  were 
merely  equivalent  to  the  loss  of  a  hand  or  foot,  he  would  be  entitled 
to  $24  per  month  from  that  date,  or,  if  he  were  wholly  incapacitated 
for  manual  labor,  to  $3()  per  month  from  said  date. 

Unless  there  can  be  clearly  discerned  in  the  act  of  March  4,  1890,  a 
purpose  to  make  the  allowance  of  the  $72  rate  thereunder  an  exception 
to  the  general  rule  as  to  commencement,  we  are  justified  by  well-known 
canons  of  construction  in  assuming  that  no  innovation  in  that  respect 
was  intended.  In  the  opinion  of  the  Department  there  is  no  clear 
manifestation  of  such  a  purpose.  The  language  of  the  act  ''sliall  be 
entitled  to  receive  a  pension  at  the  rate  of  seventy-two  dollars  per 
month  from  the  date  of  the  passage  of  this  act"  was  clearly  not  in- 
tended to  be  taken  literally  and  without  regard  to  other  provisions  of 
the  pension  laws;  otherwise  this  pensioner  would  be  entitled  to  receive 
the  aforesaid  rate  from  March  4, 1890,  nine  years  before  his  disability 
was  incurred.  Plainly,  the  provision  of  the  act  as  to  the  commence- 
ment of  the  $72  rate  must  be  regarded  as  subject  to  the  .general  pro- 
vision of  law  that  an  original  pension  shall  conmience  from  the  date  of 
filing  the  application  therefor. 
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The  words  "shall  be  entitled  to  receive  a  pension  at  the  rate  of 
seventy-two  dollars  per  month  from  the  date  of  the  passage  of  this 
act,''  etc.,  w^ere,  in  effect,  a  declaration  that  from  and  after  that  date 
the  rate  of  pension  for  total  and  permanent  helplessness  requiring  the 
regular  aid  and  attendance  of  another  person  should  be  $72  per  month. 
In  the  cases  of  those  who  were  then  pensioned  or  entitled  to  be  pen- 
sioned for  such  degree  of  disability,  the  effect  was  to  authorize  the 
allowance  to  them  of  $72  per  month  to  commence  from  the  date  of  the 
passage  of  the  act.  In  the  cases  of  those  who  were  then  pensioned,  or 
entitled  to  be  pensioned,  for  some  lesser  degree  of  disabilit}-  which 
thereafter  increased  so  as  to  render  them  so  totally  and  permanently 
helpless  as  to  require  the  regular  personal  aid  and  attendance  of 
another  person,  the  effect  was  to  authorize  the  allowance  of  the  $72 
rate  to  commence  from  the  date  of  the  medical  examination  establish- 
ing such  degree  of  disability.  Where  the  right  to  pension  arose  sub- 
sequent to  the  passage  of  the  act,  and  the  requisite  degree  of  disability 
existed  at  the  time  of  filing  the  application,  the  logical  effect  would 
seem  to  be  that  the  commencement  of  pension  and  the  commencement 
of  the  $72  rate  should  coincide  in  point  of  time. 

It  is  quite  certain  that  Congress  did  not  intend  that  the  act  of  March 
4,  18W0,  should  have  the  effect  to  diminish  the  rate  of  pension  to  which 
any  pensioner  would  have  been  otherwise  entitled,  3'et  that  is  precisely 
the  effect  that  is  given  to  it  by  the  construction  adopted  by  the  Bureau. 
If  the  act  referred  to  had  never  been  passed  the  appellant  would  have 
been  entitled  to  $50  per  month,  from  the  date  of  his  application,  under 
the  provisions  of  the  act  of  June  18,  1874.  The  Bureau  has  granted 
hun  but  $30  per  month,  for  the  reason  that  the  act  of  March  4,  1890, 
is  held  to  have  a>K)lished  the  rate  of  $50  provided  by  the  act  of  June 
18,  1874,  for  total  and  permanent  helplessness  requiring  the  regular 
personal  aid  and  attendance  of  another  person.  The  manifest  intent 
of  the  act  of  March  4,  1890,  was  U)  extend  the  benefits  of  the  act  of 
June  16,  1880  (which  increased  the  pensions  of  those  who  were  then 
receiving  $50  per  month  under  the  act  of  June  18,  1874,  to  $72),  to 
those  who  were  not  at  that  time  receiving  $50,  but  who  were  then,  or 
subsequently  became,  entitled  to  that  rate.  In  carrjnng  out  that  intent 
it  is  simply  necessar}^  to  substitute  $72  foi  $50,  for  any  period  subse- 
quent to  March  4,  1890,  during  which  a  pensioner  would,  under  the 
provisions  of  the  act  of  June  IS,  1874,  have  been  entitled  to  the  latter 
rate.  This  requires  no  violence  to  the  language  of  the  act  when  it  is 
read,  as  it  should  be,  in  connection  with  other  acts  in  pari  materia.  A 
construction  \vhich  has  the  effect  of  reducing  instead  of  increasing  the 
pension  of  one  of  this  unfortunate  class  of  pensioners  for  any  time 
whatsoever  is  so  at  variance  with  the  general  policy  of  Congress  as  to 
make  its  adoption  imjustifiable  where  the  language  will  admit  of  any 
other  interpretation. 
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For  reasons  alx)ve  stated  the  action  of  the  Bureau,  from  which  the 
appeal  is  taken,  is  reversed,  and  you  are  instructed  to  allow  pension 
at  the  rate  of  $72  per  month  from  the  date  of  filing  of  the  appellant's 
application. 


marriage— pexksyl.v  axi  a— ixtpediment— evidence. 

Annie  E.  Lara w^ ay  (as  widow). 

At  the  time  of  the  marriage  of  i^laimant  to  soldier  said  soldier  had  a  wife  living  from 
whom  he  had  not  been  divorced.  Said  marriage  was  therefore  void  and  cohabi- 
tation thereunder  illicit.  Marriage  will  not  l)e  presumed  from  cohabitation,  when 
the  relation  Ijetween  the  partie«  was  of  illicit  origin,  in  the  absence  of  proof  of  a 
subse(iuent  actual  marriage. 

Atati^tant  Secretary  M,    H'.  Miller  to  tlw  Oammimioner  of  Petisiona^ 

OcUiher  26,  1903. 

This  appellant,  Annie  E.  Laraway,  on  July  28,  1890,  filed  a  claim. 
No.  445479,  for  pension  under  the  act  of  June  27,  1890,  as  widow  of 
Gilljert  Laraway,  who  was  a  member  of  Company  C,  Seventeenth  Ver- 
mont Infantry,  from  January  20,  1864,  to  July  14,  1865,  and  who  died 
October  28,  1889. 

Her  claim  was  rejected  in  January,  1901,  on  the  ground  that  she  is 
not  the  soldier's  widow,  he  having  at  the  time  of  their  marriage  a 
former  wife  living  and  undivorced. 

In  this  apiK»al  she  contends  that  the  evidence  establishes  a  valid 
conunon-law  marriage  between  her  and  soldier  after  the  death  of  his 
first  wife  in  1879. 

This  contention  can  not  be  sustained.  The  formal  marriage  between 
chiimant  and  soldier  in  1878  in  the  State  of  Pennsylvania  was  unques- 
tionably, and  is  admitted  to  have  been,  void  because  of  his  former 
marriage  in  1866  to  Eliza  Brown,  whom  he  deserted  a  few  j-ears  later 
and  from  whom  he  was  never  divorced;  and  there  is  no  evidence  of 
any  new  marriage  contract  between  soldier  and  claimant  after  June 
14,  1879,  the  date  of  the  death  of  his  first  wife. 

In  Pennsylvania  a  void  marriage  entered  into  by  a  man  whose  wife 
is  living  is  not  i-atified  and  thereby  rendered  valid  by  reason  of  the 
fact  that  cohabitation  b}^  virtue  of  it  continues  after  the  death  of  the 
man's  former  wife.  (Sec  King's  Estate,  9  Kulp,  54.)  And  in  order 
to  establish  a  valid  su})se(iuent  marriage  after  the  removal  of  the 
impediment  the  parties  must  be  shown  to  have  thereafter  not  only 
cohabited  and  >)een  reputed  as  husband  and  wife,  but  repeatedly,  con- 
tinuously, and  openly  acknowledged  and  declared  themselves  as  such, 
lived  in  a  manner  inconsistent  with  the  existence  of  any  other  relation, 
and  recognized  and  treated  their  children  as  legitiiiiate.  (See  Physick's 
Estate,  2  Brewst.,  179;  Brice's  Estate,  2  W.  N.  C,  112;  Stkigefs 
Estate,  7  D.  R.,  351;  Bergdall's  Estate,  ibid.,  137.)      ^  t 
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The  court  in  the  cOvSe  last  cited  says: 

The  cases  agree  that  the  character  of  a  relation  whose  origin  is  shown  to  be  illicit 
Mrill  remain  unchanged  until  a  new^  and  legal  contract  shall  be  ratified;  they  differ  as 
to  the  measure  of  proof  which  will  be  required  to  establish  the  contract.  Cohabita- 
tion alone  or 'cohabitation  with  repute  of  marriage  will  not  be  sufficient,  because 
both  of  these  elements  of  proof  may  coincide  with  an  unlawful  association.  The 
cases  diverge  at  the  point  where,  in  addition  to  cohabitation  and  repute,  the  acts  of 
the  parties  are  held  to  furnish  the  evidence  from  which  the  new  status  may  be 
implied.  Their  mutual  admissions,  their  recognition  of  offspring,  their  joinder  in 
deeds,  their  testamentary  provision  for  each  other,  have  all  been  held  to  be  vouchers, 
more  or  less  decisive,  that  they  had  accepted  the  duties  and  responsibilities  of  mar- 
riage. 

And  also  in  Hunt  v,  Cleveland  (6  Pa.  C.  C,  592)  the  court  stated: 

Marriage,  therefore,  will  not  be  presumed  from  cohabitation,  when  the  relation 
between  the  parties  was  of  illicit  origin,  in  the  absence  of  proof  of  a  subsequent  actual 
marriage. 

(See  Sarah  C.  Hayden,  8  P.  D.,  364;  Rebecca  C.  Howell,  12  P.  D., 
300.) 

As  stated,  there  is  no  evidence  in  this  case  of  any  new  actual  mar- 
riage after  the  death  of  the  soldier's  first  wife.  Claimant  says  {^he 
did  not  know  of  any  prior  marriage  on  his  part  until  ten  years  after 
his  death.  She  being  ignorant  during  his  life  of  the  invalidity  of 
their  marriage,  could  not  have,  in  fact,  consented  to  any  new  contract 
of  marriage.  There  can,  therefore,  be  no  presumption  of  what  was 
impossible  in  fact,  and  the  claimant's  innocence  or  ignorance  as  to  the 
impediment  does  not  change  the  application  of  the  rule.  (See  Hunt's 
Appeal,  86  Pa.  St.,  294.) 

The  evidence  herein  fails  to  show  a  valid  marriage  between  claimant 
and  soldier  under  the  laws  of  the  State  where  they  resided,  and  she 
can  not  be  considered  as  his  widow. 

Bejection  of  claim  is  affirmed. 


UXE  OF  DUTY— rN^  ARKE8T  AWAITING  TRIALr-DEATH. 

Sarah  Phillips,  now  Clark  (widow). 

A  disease  contracted  by  soldier  while  in  confinement  awaiting  trial  for  a  breach  of 
military  duty  is  not  necessarily  incurred  without  the  line  of  duty,  and  when  the 
soldier  is  acquitted,  or  died  while  awaiting  trial,  a  disease  so  contracted  is  held 
to  have  been  incurred  in  line  of  duty. 

Assistant  Secretary  M,   W.  MiUe?'  to  the  Commissioner  of  Pensions^ 

Octohei*  26,  190S. 

This  is  the  appeal  of  Sarah  Clark,  formerly  Phillips,  filed  June  25, 
1902,  from  the  refusal  of  the  Bureau  to  restore  her  name  to  the  pen- 
sion rolls  under  the  provisions  of  the  act  of  March  3,  1901,  certificate 
No.  409516. 
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It  appears  that  this  claimant  was  married  to  one  Abraham  V.  Phil- 
lips in  December,  1861,  and  that  her  husband  died  of  chronic  diarrhea 
January  29,  1865,  while  serving  under  the  name  of  Alexander  Peter- 
son as  a  private  in  Company  K,  Fift^^-second  Pennsylvania  Volunteer 
Infantry.  April  17, 1891,  she  applied  for  a  pension  under  the  general 
law,  and  on  April  13,  1895,  her  claim  was  admitted  and  she  was  pen- 
sioned from  the  date  of  the  death  of  her  soldier  husband  to  the  date  of 
her  marriage  to  one  Clark,  on  July  4,  1869. 

October  26,  1901,  claimant's  second  husband  died.  December  3, 
1901,  she  applied  for  restoration,  and  on  April  28, 1902,  her  claim  was 
rejected,  as  follows: 

Approved  for  rejection  on  the  ground  that  death  was  not  in  line  of  duty,  as  the 
records  of  the  War  Department  now  show  the  soldier  was  at  the  time  under  arrest 
awaiting  trial  for  breach  of  military  duty,  and  there  is  no  evidence  in  case  that  his 
fatal  disability,  chronic  diarrhea,  was  contracted  prior  to  date  of  being  placed  under 
arrest,  September  22,  1864,  and  claimant  has  declared  her  inability  to  furnish  such 
evidence. 

A  report  of  the  War  Department,  dated  March  1,  1902,  states  the 
following: 

It  appears  from  the  records  that  *  *  *  Alexander  Peterson,  Company  K, 
Fifty-second  Pennsylvania  Infantry,  is  shown  to  have  been  in  arrest  and  awaiting 
trial  for  a  breach  of  military  discipline  from  September  22,  1864,  to  the  date  of  his 
death.     Cause  of  death,  chronic  diarrhea. 

The  records  also  show  that  he  died  in  a  hospital  at  Morris  Island, 
South  Carolina,  after  treatment  for  chronic  diarrhea  from  October  8, 
1864,  to  his  death,  January  29,  1865. 

From  the  records  it  does  not  appear  with  what  offense  the  soldier 
was  accused,  but  it  does  appear  that  he  was  never  tried;  therefore,  in 
the  eyes  of  the  law  and  of  the  Department  it  must  be  and  is  presumed 
that  he  was  innocent,  no  competent  authority  ha\dng  pronounced  him 
guilty.  The  Department,  in  the  case  of  Caroline  ChoUar  (4  P.  D.,  103), 
in  discussing  the  effect  of  a  verdict  upon  the  status  of  a  prisoner,  said: 

It  is  not  to  be  denied,  however,  that  if,  upon  investigation,  the  soldier  had  been 
found  innocent  instead  of  guilty  of  the  charges  upon  which  he  was  arrested  and 
imprisoned,  the  imprisonment  would  not  have  put  him  out  of  the  line  of  duty;  but 
the  con\'iction  of  the  soldier  by  the  tribunal  before  which  he  was  tried  made  the 
charges  good,  justified  the  arrest  and  imprisonment,  and  therefore  placed  him  out- 
side the  line  of  duty  for  pension  on  account  of  any  disability  contracted  by  him  while 
thus  held  in  duress. 

From  this  it  would  appear  that  where  an  innocent  party  is  in  con- 
finement awaiting  trial  any  disability  then  contracted  would  be  consid- 
ered as  one  contracted  in  line  of  duty;  and  there  is  justice  and  equity 
in  such  a  holding.  To  say  otherwise  would  be  to  take  without  the 
line  of  duty  and  expose  to  additional  hazards  any  soldier,  who,  through 
no  fault  of  his  own,  was  accused  of  some  breach  of  military  discipline 
or  of  the  Army  Regulations.     The  very  essence  of  the  long  line  of 
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decisions  holding  that  a  soldier  is  not  in  line  of  duty  when  undergoing 
punishment  is  the  fact  that  he,  by  his  own  disobedient  act,  knowingly 
tuad  willfully  placed  himself  without  the  line  of  duty;  and  when  this 
IS  not  the  fact,  in  submitting  to  arrest  and  confinement  awaiting  trial, 
he  is  merely  obeying  his  superior  officers,  thus  doing  his  duty  as  a 
soldier. 

As  it  must  be  presumed  that  the  soldier  was  innocent  of  the  offense 
of  which  he  was  accused,  it  matters  not  whether  the  chronic  diarrhea 
was  contracted  prior  or  subsequent  to  his  arrest;  in  either  case,  as  it 
is  presumed,  in  view  of  the  evidence  in  this  case,  that  he  was  sound  at 
•enlistment,  the  disease  was  incurred  in  line  of  duty. 

As  a  matter  of  fact,  the  evidence  does  not  show  that  the  soldier  was 
actually  in  confinement;  on  the  conti"ary,  George  W.  Evans  (dep.,  Oct. 
12, 1894),  a  member  of  a  New  York  regiment,  testified  that  the  soldier 
was  at  liberty  after  the  date  of  the  arrest,  and  visited  the  witness  in 
Jiis  tent. 

The  evidence  does  not  definitely  show  when  and  where  the  chronic 
diarrhea  was  contracted;  but  the  Bureau  once  accepted  it  as  of  service 
origin,  and  this  being  true,  in  this  application  it  can  not  be  denied 
unless  it  satisfactorily  appears  that  the  evidence  upon  which  the  former 
adjudication  was  based  was  fraudulent,  or  it  is  now  affinnatively  shown 
that  it  was  not  contracted  during  the  soldier's  service  and  in  line  of 
■duty. 

The  action  complained  of  is  reversed 


:REKATIN0— ACTS  OF  AUGUST  4,  1886,  AND  MARCH  8,  1808— PRACTICE. 

John  W.  Smith. 

The  claimant  received  the  highest  possible  rating  for  his  disability  prior  to  Jnne  6, 
1866,  and  he  was  not  entitled  to  a  higher  rating  than  he  was  receiving  from 
August  4,  1886.    A  rerating  was  therefore  not  warranted. 

The  present  rating,  $30  per  month,  was  sho^^Ti  by  the  report  of  the  last  official  exam- 
ination to  be  adequate  for  the  pensioned  disability,  gunshot  wound  of  right  thigh. 

The  action  advising  the  claimant  that  he  is  not  entitled  to  the  benefit  of  the  act  of 
March  2,  1903,  as  alleged,  was  error.  He  should  have  been  afforded  an  oppor- 
tunity to  show  that  he  was  disabled  in  an  increased  degree,  irrespective  of  said 
act.     Final  action  should  be  taken  on  a  face  brief. 

Assistant  Secretary  M.    W.  Miller  to  the  Commissioner  of  Pensions^ 

Octoher  30,  1903. 

John  W.  Smith,  formerly  a  private  in  Company  G,  Twenty-fifth 
Ohio  Volunteer  Infantry,  in  now  a  pensioner  at  the  second-grade  rate 
(^0  per  month)  on  account  of  a  gunshot  wound  of  his  right  thigh. 
He  has  received  this  rate  since  April  9,  1890.  The  rates  prior  to  that 
^Jate  were  as  follows:  Total  ($8  per  month)  from  discharge,  September 
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1^,  1863,  to  June  6, 1866,  and  third  grade  thereafter;  this  includes  tha 
rates  of  ^15,  $18,  and  J24,  which  were  successively  established  from 
time  to  time  according  to  acts  of  Congress. 

A  claim  for  further  increase  of  pension  was  filed  June  18,  IJKK),  and 
on  January  5,  1901,  a  claim  for  rerating  was  also  filed.  In  this  claim 
the  pensioner  asserted  that  he  was  entitled  to  ''the  rate  of  $12  extant 
prior  to  June  6,  1866,"  and  to  $36  per  month  since  August  1,  1886, 
instead  of  the  rates  he  has  received  during  these  periods.  These  claims 
were  rejected  February  3,  1902,  on  the  ground  that  there  was  no 
increase  in  the  degree  of  disability  and  ''no  medical  grounds  for 
rerating." 

An  appeal  to  the  Department  from  said  action  was  filed  July  5, 1902, 
the  claimant  merely  asserting  that  the  action  was  not  warranted  by  the 
facts. 

Pending  the  consideration  of  this  appeal  the  pensioner  filed  a  decla- 
ration in  the  Pension  Office,  March  18,  1903,  alleging  that  he  was 
entitled  to  further  increase  under  the  provisions  of  the  act  of  Congress, 
approved  March  2, 1903.  Under  date  of  April  26, 1903,  it  appears  he 
was  informed  that  he  was  not  entitled  to  the  benefits  of  said  act. 

On  May  2,  1903,  the  pensioner  filed  another  appeal  to  the  Depart- 
ment contending  that  he  is  entitled  to  increase  under  this  recent  act, 
because  his  leg  "is  disabled  in  a  degree  equivalent  to  loss  of  foot,  as 
once  I'ated." 

The  appeals  will  be  considered  in  the  order  in  which  they  were  filed« 

The  claimant  has  evidently  been  misinformed  in  regard  to  the  alleged 
"rate  of  tl2  extant  prior  to  June  6,  1866,"  for  there  never  was  such 
a  rate.  Prior  to  June  6,  1866,  specific  rates  were  only  provided  for 
the  loss  of  sight  of  both  eyes  ($25),  the  loss  of  both  hands  ($25),  or 
both  feet  ($20),  or  the  loss  of  one  hand  and  one  foot  ($20),  and  the 
rates  for  all  other  disabilities  could  not  exceed  the  "total"  of  the 
soldier's  rank,  which,  in  the  case  of  a  private,  is  $8  per  month — the 
amount  this  claimant  actually  received  during  the  period  in  question. 
The  act  of  June  6, 1866,  established  specific  rates  for  certain  disabilities 
in  addition  to  those  mentioned  above  and  also  established  the  grade 
rates.  As  already  shown,  the  claimant  was  allowed  the  third-grade 
rate  from  June  6,  1866,  and  the  second-grade  rate  (which  he  now 
receives)  from  May  22,  1890.  Having  received  the  highest  possible 
rate  prior  to  June  6, 1866,  the  claimant  could  not  be  allowed  a  rerating 
over  that  period. 

The  claimant  further  alleged  in  the  claim  first  in  contention  that  he 
is  entitled  to  $36  per  month  from  August  4,  1886,  obviously  meaning 
that  the  wounded  leg  has  been  totally  disabled,  for  the  act  of  that  date 
established  this  rate  for  such  degree  of  disability  and  increased  the 
rates  for  other  affections.  It  appears  that,  without  any  application 
on  the  part  of  the  claimant  after  the  passage  of  this  act,  he  was  med- 
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ically  examined  November  3,  1886,  for  the  express  purpose  of  deter- 
mining whether  or  not  he  was  entitled  to  increase  under  the  provisions 
thereof.  The  report  of  this  examination  showed  that,  although  the 
knee  of  the  injured  limb  was  anchylosed  in  a  straight  position  he  could 
use  the  limb  in  walking  and  standing,  clearly  demonstrating  that  it 
was  not  totally  disabled  and  that  he  was  not  entitled  to  increase  of 
pension  under  said  act. 

The  increase  to  second  grade  was  subsequently  duly  allowed,  under 
an  application  for  increase,  from  the  date  of  the  certificate  of  exami- 
nation showing  that  there  was  considerable  suppuration  in  the  affected 
limb  and  that  the  claimant  was  wholly  incapacitated  for  the  perform- 
ance of  manual  labor. 

In  connection  with  the  claim  for  increase  filed  in  1900,  there  was 
filed  May  15,  1901,  the  affidavit  of  Dr.  C.  A.  Henry,  in  which  he 
stated  that  he  had  carefully  examined  the  claimant;  that  in  his  opinion, 
on  account  of  the  gunshot  wound  of  the  right  thigh,  there  was  total 
disability  of  the  right  leg;  that  if  the  leg  was  amputated  and  an  arti- 
ficial limb  substituted  the  claimant  would  be  much  better  off,  etc. 

The  official  medical  examination  under  this  claim  was  made  June  19, 
1901,  and  Doctor  Henry  was  a  member  of  the  board  of  examining 
surgeons.  The  report  shows  that  the  claimant  was  then  67  years  of 
age,  and  a  hotel  keeper  by  occupation.  The  objective  conditions  are 
described  as  follows: 

Gunshot  wound,  rij^ht  1^;  cicatrix  of  entrance  on  anterior  surface  of  thign,  5f 
inches  above  knee;  cicatrix  1}  inches  in  diameter,  depressed  three-fourths  inch  and 
adherent  to  femur.  Ball  passed  upward  and  backward,  making  its  exit  on  posterior 
surface  of  thigh.  Ball  passed  through  femur;  complete  fracture  (compound). 
Cicatrix  of  exit  2  inches  long  by  1  inch  wide,  depressed,  tender,  and  adherent  to 
femur.  From  point  of  fracture  down  to  knee  are  numerous  cicatrices,  the  results  of 
suppuration.  Suppuration  has  resulted  in  traumatic  synovitis,  with  complete 
anchylosis.  The  toes  of  right  foot  are  turned  inward,  the  result  of  fracture,  angle  of 
30  degrees.  When  walking,  drags  toes.  Muscles  of  thigh  are  adherent,  resulting  in 
almost  complete  loss  of  same.  Measurements:  middle  of  middle  one-third  of  thigh, 
right,  15  inches;  left,  16J;  at  junction  of  middle  and  upper  one-third  of  leg,  right, 
12};  left,  11}.  Superficial  veins  of  right  leg  are  varicosed,  thereby  causing  difference 
of  measurements  below  knee.  Right  leg  1}  inches  shorter  than  left.  Cicatrices 
frequently  gather  and  break,  and  at  such  times  there  are  pieces  of  carious  bone.  At 
Boch  times  uses  crutches.     Seventeen-eighteenths. 

Bheumatism:  muscular  exhaustion  of  left  leg  from  overuse.  Claimant  has  attrib- 
uted his  muscular  exhaustion  to  rheumatism.     No  evidence  of  rheumatism. 

Except  as  above  stated  all  other  organs  normal.     No  evidence  of  vicious  habits. 

This  claimant  is  so  disabled  from  gunshot- wound  right  leg  as  to  be  incapacitated 
for  any  manual  labor,  and  is  entitled  to  $30  a  month. 

This  report  clearly  indicates  that  the  claimant's  right  leg  was  quite 
useful — that  it  was  far  from  being  totally  disabled.  The  claimant 
apparently  uses  or  requires  crutches  only  at  such  times  as  the  leg  is 
inflamed  and  suppurating,  of  which  there  is  no  recent  evidence.  An 
increased  rating  was  certainly  not  warranted  under  said  claim. 


Digitized  by 


Google 


218  DECISIONS   RELATING   TO   PENSIONS. 

The  action  referred  to  in  the  first  appeal  is  affirmed. 

In  the  second  appeal,  and  also  in  filing  the  claim  referred  to,  the 
<^laimant  was  evidently  under  a  misapprehension  as  to  the  provisions 
of  the  recent  act  of  Congress  to  increase  the  pensions  of  certain  per- 
sons. This  act  did  not  provide  for  any  increase  in  the  rate  of  pension 
iTor  disabilities  ''equivalent  to  the  loss  of  a  hand  or  foot,"  the  third 
grade,  which  this  claimant  formerly  received,  nor  does  it  provide  for 
an  increase  of  the  second  grade  rate.  The  act  of  March  2,  1903, 
provides  as  follows: 

That  from  and  after  the  pasaage  of  this  act  all  persons  on  the  pension  roll,  and  all 
persons  hereafter  granted  a  pension,  who,  while  in  the  military  or  naval  service  of 
the  United  States  and  in  the  line  of  duty,  shall  have  lost  one  hand  or  one  foot,  or 
been  totally  disagled  in  the  same,  shall  receive  a  pension  at  the  rate  of  forty  dollars 
per  month ;  that  all  persons  who,  in  like  manner,  shall  have  lost  an  arm  at  or  above 
the  elbow  ,or  a  leg  at  or  above  the  knee,  or  been  totally  disabled  in  the  same,  shall 
receive  a  pension  at  the  rate  of  forty -six  dollars  per  month;  that  all  persons  who,  in 
like  manner,  shall  have  lost  an  arm  at  the  shoulder  joint  or  a  leg  at  the  hip  joint,  or 
so  near  the  shoulder  or  hip  joint  or  where  the  same  is  in  such  a  condition  as  to  pre- 
vent the  use  of  an  artifical  limb,  shall  receive  a  pension  at  the  rate  of  fifty-five  dollars 
per  month,  and  that  all  persons  who,  in  like  manner,  shall  have  lost  one  hand  and 
one  foot,  or  been  totally  disabled  in  the  same,  shall  receive  a  pension  at  the  rate  of 
sixty  dollars  per  month;  and  that  all  {)er8ons  who,  in  like  manner,  shall  have  lost 
both  feet  shall  receive  a  pension  at  the  rate  of  one  hundred  dollars  per  month:  Pro- 
Tided,  however,  That  this  act  shall  not  be  so  construed  as  to  reduce  any  pension  under 
any  act,  public  or  private. 

It  is  obvious,  therefore,  that  this  claimant  can  not  be  entitled  to  a 
higher  rate  of  pension  under  existing  laws  unless  the  gunshot  wound 
of  his  thigh  causes  total  disability  of  the  foot  or  leg,  or  causes  some 
other  greater  degree  of  disability. 

A  question  arises,  however,  in  regard  to  the  manner  in  which  this 
claim  was  disposed  of.  The  claimant  alleged  that  by  reason  of  the 
extent  of  disability  arising  from  said  wound  he '  believes  himself 
entitled  to  increase  of  pension  under  the  provisions  of  said  act.  No 
evidence  was  called  for,  no  medical  examination  was  made,  and  no 
formal  action  was  taken  upon  a  face  brief.  The  claimant  was  merely 
advised  that  he  is  not  entitled  to  the  benefits  of  said  act  *'for  the  rea- 
son that  a  total  disability  from  pensioned  cause,  gunshot  wound  of 
right  thigh,  is  not  shown  to  exist.''  This  conclusion  appears  to  have 
been  based  upon  the  evidence  and  the  report  of  the  medical  examina- 
tion, cited  above,  under  the  other  claim  filed  nearly  two  years  prior 
to  the  passage  of  said  act. 

The  claimant  was  not  aflforded  an  opportunity  to  show  that  he  was 
disabled  as  alleged.  Perhaps,  or  even  most  probably,  he  was  not  so 
disabled  and  could  not  have  shown  prima  facie  that  he  was  entitled  to 
the  benefit  of  said  act.  But  that  is  not  the  question.  The  claimant 
should  have  been  informed  that  this  act  does  not  apply  to  pensioners 
at  the  second  or  third  grade  rates,  and  that  although  the  evidence  on 


Digitized  by 


Google 


DECISIONS   BELATING   TO   PENSIONS.  219 

ifile  does  not  indicate  that  he  is  entitled  to  a  higher  rate  under  any  law, 
he  is  at  liberty  to  file  a  formal  claim  for  increase  together  with  evi- 
dence showing  his  physical  condition  if  he  has  any  reason  to  believe 
his  disability  has  increased.  Indeed,  the  declaration  might  readily 
have  been  considered  as  a  claim  for  increase  of  pension  irrespective  of 
said  act,  for  it  is  wholly  unnecessary  for  any  pensioner  to  file  a  claim 
for  the  benefits  thereof. 

In  this  view  of  the  case  the  Department  finds  that  the  action  upon 
this  claim  was  error,  and  the  same  is  remanded  for  further  appropriate 
action. 


adtjl.teroits  cohabitation-special.  examiner's  conduct. 
Annie  Snyder  (widow). 

The  only  evidence  of  open  and  notorious  adulterous  cohabitation  by  claimant  is  her 
reported  confessions  to  a  special  examiner,  which  she  swears  she  never  made, 
but  that  said  special  examiner  falsely  put  the  same  in  her  statement  and  did  not 
read  that  part  of  it  to  her. 

The  evidence  taken  on  a  second  examination  shows  claimant  to  be  an  upright,  moral, 
and  chaste  w^oman,  and  no  person  could  be  found  who  had  even  a  suspicion  that 
she  had  committed  an  immoral  act. 

Assistant  Secretary  W. .  M,  Miller  to  the   Commissioner  of  Pensions^ 

October  30,  1903. 

February  20,  1903,  the  Department,  on  appeal,  affirmed  the  action 
of  the  Bureau  of  March  17,  1900,  dropping  from  the  pension  rolls  the 
name  of  Annie,  widow  of  Edwin  P.  Snyder,  seaman,  ships  Penguin^ 
Dale,  and  North  Carolina,  United  States  Navy. 

It  appears  that  the  widow  had  been  pensioned  under  the  act  of  June 
^7,  1890,  from  May  4,  1892. 

Her  pension  was  terminated  on  the  report  of  a  special  examiner. 
His  report  was  accompanied  by  an  alleged  sworn  statement  made  by 
the  claimant  to  the  examiner  to  the  effect  that  she  had  frequently  vio- 
lated the  provision  of  the  act  of  August  7,  1882,  since  the  death  of 
her  husband,  April  16,  1892.  The  action  dropping  her  name  from 
the  rolls  was  taken  solely  on  her  alleged  admission  of  guilt,  and  these 
admissions  were  fully  set  forth  by  the  Department  in  its  action. 

March  27,  1903,  the  attorney  filed  a  motion  for  reconsideration, 
calling  attention  to  claimant's  sworn  statement  in  record  when  the 
case  was  here  on  appeal,  positivel}^  denying  that  she  admitted  to  the 
examiner  or  anyone  else  that  she  was  guilty  of  the  alleged  immorality, 
and  also  positively  denying  that  she  had  been  guilty  of  any  immoral 
conduct. 

It  is  insisted  in  the  motion  that  the  examiner  used  fraudulent  and 
disreputable  means  to  secure  the  alleged  admission,  and  reference  is 
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made  to  the  case  of  Frances  Coleman,  widow  of  Henry  Coleman, 
Company  E,  Seventh  U.  S.  Colored  Volunteer  Infantry,  decided  by 
the  Department  January  30,  1903,  press-copy  book  559,  page  457,  to 
sustain  claimant's  contention  that  the  examiner  employed  improper 
and  disreputable  methods  to  secure  admission  of  immoral  conduct  on 
the  part  of  widows  whose  claims  were  under  investigation. 

The  Department  considered  this  motion,  April  13,  1903,  in  which 
the  following  statements  were  made: 

It  is  shown  in  the  Coleman  case  that  the  examiner  went  far  beyond  the  require- 
ments of  duty  and  that  his  conduct  was  indecent  and  outrageous  toward  the  claim- 
ant. The  Department  disregarded  his  report,  showing  plain  admi«don  of  guilt,  and 
on  other  testimony  in  the  case  directed  that  Mrs.  Coleman's  name  be  restored  to  the 
rolls.     Practically  the  same  charges  are  made  against  the  examiner  in  this  case. 

His  report  can  not  be  received  as  worthy  of  credit,  at  least  it  can  not  be  accepted  to 
injure  the  reputation  of  one  whose  character  is  shown  by  other  witnesses  to  be  good. 
In  the  light  of  the  disclosures  made  in  the  Coleman  case,  his  report  in  this  case  is 
not  worthy  of  credence. 

It  is  not  the  province  of  the  examiner  to  seek  to  entrap  or  to  discredit  any  claimant. 
His  duty  is  to  assist  in  obtaining  the  facts  in  any  case  without  espousing  the  cause 
either  of  the  claimant  or  the  Government.  He  must  be  fair,  impartial,  and  diligent 
to  obtain  the  truth,  irrespective  of  whom  it  benefits  or  injures.  The  examiner  is 
not  an  attorney  for  the  Government,  employed  to  defeat  claimant's  contention. 
He  is  rather  the  friend  of  both,  empowered  to  discover  the  actual  facts  in  a  case  and 
to  report  them  to  the  proper  authorities  without  favor  or  prejudice. 

The  Department  set  aside  and  revoked  its  action  of  February  20, 
1903,  and  directed  that  the  claim  be  reopened  and  referred  to  some 
other  examiner  for  investigation.  It  was  directed  that  another  state- 
ment be  taken  from  claimant  and  the  witnesses  to  her  deposition. 

The  claim  was  specially  exaAiined  in  June  and  July,  1903,  and  again 
considered  by  the  Bureau  September  25,  1903.  The  claim  was  again 
rejected  on  the  ground  that: 

The  claimant's  conduct  since  the  death  of  soldier  and  since  the  passage  of  the  act 
of  August  7,  1S82,  has  been  in  violation  of  said  act  and  she  has  forfeited  her  title  to 
pension  as  widow  of  soldier. 

All  the  witnesses  whose  depositions  were  taken  under  the  last  spe- 
cial examination  are  reported  as  of  good  reputation,  the  examiner 
stating  that  claimant's  reputation  is  "good." 

It  is  shown  that  soldier  died  in  Joliet  prison  hospital,  April  16, 1892. 
Claimant  was  then  residing  in  Chicago,  111.,  and  has  continued  to 
reside  at  that  place.  For  some  years  after  his  death  she  was  employed 
as  a  seamstress  b}'^  various  persons.  She  has  only  one  child,  a  son, 
Charles  M.  Snyder,  age  33  years,  who  resided  with  her  until  he  was 
married.  She  lived  thereafter  by  herself  in  rented  rooms  in  the  city 
until  about  the  sunmier  of  1894,  when  she  engaged  herself  as  house- 
keeper for  one  Samuel  Avery.  She  kept  house  for  him  up  to  the 
spring  of  1898,  when  she  again  moved  to  begin  housekeeping  for 
herself. 
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It  appears  that  Mr.  Avery  rented  a  flat  containing  four  rooms,  it 
being  the  second  story,  and  a  family  named  Alday  occupied  the  first 
jjtory  of  the  same  building.  When  she  commenced  keeping  house  for 
Mr.  Avery  the  latter  had  a  son  and  daughter  who  lived  with  him,  the 
son  afterwards  becoming  married  and  living  to  himself,  and  the  daugh- 
ter being  employed  as  a  domestic  for  some  family  in  the  city,  but 
returning  from  time  to  time  to  her  father's  domicile.  It  appears  that 
the  claimant  is  a  hard-working  woman.  She  became  acquainted  with 
Avery  from  having  done  his  washing  and  cleaning  up  his  house. 
Avery  applied  to  her  to  keep  house  for  him,  agreeing  to  give  her  her 
l)oard  and  room  for  the  work,  but  paying  no  other  wages.  She  con- 
tinued to  do  sewing,  and  the  proceeds,  together  with  her  pension, 
were  sufficient  for  her  clothing.  There  were  two  bedrooms  in  the 
little  flat,  a  parlor  and  a  kitchen,  and  Avery  occupied  one  room  and 
claimant  the  other,  the  daughter  sleeping  with  claimant  when  not  in 
i^iTice  as  a  domestic.  She  testified  that  she  alwajrs  went  by  the  name 
of  Snyder,  and  positivelj'  denied  that  she  ever  lived  with  Avery  as  his 
wife,  or  that  she  had  any  improper  relations  with  him.  She  stated 
that  the  former  examiner  tried  to  get  her  to  admit  that  she  had  been 
.sexuall}'  intimate  with  Mr.  Avery,  but  that  she  denied  it,  swearing  posi- 
tively that  she  was  never  guilty  of  any  such  conduct  with  him.  She 
stated  that  she  read  the  deposition  the  best  she  could,  but  she  saw 
nothing  in  it  that  represented  her  as  admitting  sexual  intimacy  with 
Mr.  Avery.  She  further  stated  that  Nora  Morgan  and  Winnifred 
Murphy  were  called  in  after  the  examiner  had  written  up  the  paper. 

On  being  shown  her  signature  to  her  former  deposition  she  admitted 
signing  the  same,  but  on  hearing  the  same  again  read  she  stated  tliat 
if  the  matters  contained  in  the  deposition  were  there  when  she  signed 
it  she  did  not  understand  what  she  was  signing.  She  referred  to  the 
former  examiner  as  employing  the  word  "aflfairs,"  and  stated  that  he 
asked  her: 

Didn't  you  have  affaire  with  that  man? 

She  further  stated  that  when  she  understood  what  he  meant  that 
she  positively  denied  having  any  such  '* affair."  She  then  represented 
the  former  examiner  as  saying: 

You  can  not  make  me  believe  that  a  nice-looking  woman  like  you  would  not  have 
that.  My,  but  you  are  a  fine-looking  woman!  When  he  said  this  he  tapped  me  on 
the  shoulder.     Hia  tone  and  manner  and  actions  were  very  insulting. 

Winnifred  Agnes  Murphy,  who  was*  one  of  the  witnesses  to  the 
former  deposition,  was  interviewed  })y  the  examiner  June  29,  1903. 
She  testified  that  she  recollected  having  been  called  upon  by  Mrs. 
Snyder  to  go  to  her  room  and  sign  her  name  to  a  paper;  that  Nora 
Morgan- was  with  her;  that  there  was  a  man  there  and  he  had  a  paper, 
all  written  up,  and  told  her  and  Nom  Morgan  to  sign  their  name  to 
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it;  that  she  did  not  know  what  the  paper  was  about;  that  it  was  not 
read  in  her  hearing;  that  she  saw  Mrs.  Snyder,  the  claimant,  sign  her 
name  to  it;  that  she  did  not  see  her  read  it  and  did  not  know  whether 
slie  knew  what  was  in  it  or  not;  that  she  was  not  sworn,  no  form  of 
oath  being  administered.  She  further  stated  that  she  never  knew  the 
contents  of  the  deposition  of  Mrs.  Snyder  which  she  witnessed,  and 
that  Mrs.  Snyder  did  not  acknowledge  in  her  presence  that  she  knew 
what  was  written  in  the  paper. 

She  further  stated  that  Mrs.  Snyder  is  a  woman  of  good  character; 
that  she  never  heard  anyone  say  anything  against  her  character.  She 
further  stated  that  Miss  Morgan,  the  other  witness  to  the  deposition, 
had  left  the  city,  and  that  she  did  not  know  her  present  where- 
abouts; that  all  Miss  Morgan  was  cognizant  of  is  given  by  her  in  her 
deposition. 

Samuel  Avery,  the  alleged  paramour  of  claimant,  reputation  good, 
testified  substantially  that  he  employed  Mrs.  Snyder,  the  claimant,  as 
housekeeper  in  1894,  and  that  she  continued  in  that  capacity  until 
about  1898.  He  stated  that  his  wife  died  about  twelve  years  ago 
(1891).  He  corroborated  claimant  in  all  respects  as  to  their  arrange- 
ment for  keeping  house.  He  stated  that  claimant  was  never  known 
as  Mrs.  Avery;  that  she  was  a  woman  of  good  moral  character  and 
that  the  statement  that  he  had  ever  lived  in  adulter}'  with  her  at  any 
time,  was  false.  After  hearing  claimant's  deposition,  taken  before 
the  first  special  examiner,  read,  Mr.  Avery  said: 

1  say  that  it  is  absolutely  untrue  where  it  represents  us  as  having  been  sexually 
intimate.  I  am  at  a  loss  to  understand  how  Mrs.  Snyder  ever  could  have  signe<l  her 
name  to  such  a  statement,  and  I  am  satisfied  she  could  not  have  understood  what 
she  was  signing. 

Lydia  Duffy,  daughter  of  Samuel  Avery,  the  former  witness,  testi- 
fied before  the  examiner,  describing  the  same  arrangements  for  keep- 
ing house  as  given  by  Mrs.  Snyder.  She  figured  that  she  was  there 
quite  a  good  part  of  tlie  time  and  knew  that  her  father  and  claimant 
did  not  live  together  as  man  and  wife  and  did  not  sustain  immoral 
relations.  She  stated  that  she  always  believed  and  still  believed  that 
Mrs.  Snyder,  the  claimant,  was  a  woman  of  good  moral  character. 
She  stated  that  claimant  was  of  a  nervous  disposition  and  easily 
excited,  and  slie  felt  confident  that  she  did  not  understand  the  deposi- 
tion wherein  admissions  were  made  of  improper  relations  with  her 
father. 

Louisa  Kouder,  reputation  good,  aged  47,  stated  that  she  was  well 
acquainted  with  claimant  and  knew  her  when  she  kept  house  for  Mr. 
Avery,  stating  that  claimant  was  of  good  moral  character;  that  she 
occasionall}'  visited  her. 

To  the  same  effect  is  the  testimony  of  Kate  McHugh  and  T.  £• 
Johns  and  Jennie  Jacobson. 


Digitized  by 


Google 


DECISIONS   BELATING   TO   PENSIONS.  22S 

August  Alday  and  his  wife,  Josephene,  testified  before  the  exam- 
iner  September  14,  1903.  The  testimony  of  these  witness^es  is  to  the 
effect  that  they  lived  in  the  same  building,  immediately  beneath  the 
flat  occupied  by  claimant  and  Mr.  Avery;  that  they  never  heard  any 
intimation  that  Avery  and  the  claimant  sustained  immoral  relations. 

Other  witnesses  testified  in  the  case  and  all  the  testimony  taken  on 
the  recent  special  examination  is  to  the  effect  that  claimant  sustains  a 
good  reputation  for  chastity.  There  is  no  testimony  whatever  to  show 
that  she  is  a  woman  of  bad  character,  except  that  contained  in  her 
deposition  taken  before  the  first  special  examiner,  wherein  she  is 
represented  as  admitting  sexual  intercoui*se  with  Mr.  Avery. 

As  shown  above,  the  Department  has  already  held  that  the  first 
examiner^s  report  is  not  worthy  of  credit. 

The  act  of  August  7,  1882,  provides  that: 

The  open  and  notorious  cohabitation  of  a  widow  who  is  a  pensioner  shall  operate 
to  terminate  her  pension  from  the  commencement  of  sucli  cohabitation. 

There  is  no  evidence  showing  that  claimant  herein  has  been  guilty  of 
violating  said  act,  except  her  alleged  confession  made  to  the  examiner, 
January  3,  1900. 

As  shown  considerable  testimony  was  taken  on  the  recent  special 
examination  in  1908.  The  witnesses,  all  of  good  reputation,  testified 
that  she  bore  a  good  name  for  chastity. 

From  the  testimony  now  in  the  record  it  must  be  held  that  the  first 
examiner  went  far  beyond  the  limits  of  duty.  Indeed,  if  claimant  cor- 
rectly represented  him,  his  conduct  wa^  most  disreputable.  He  stated 
in  his  report  that  the  two  witnesses  to  the  alleged  confession  were 
present  and  that  claimant  acknowledged  in  their  presence  that  she 
knew  the  contents  of  the  deposition  and  acknowledged  the  same  to  be 
true.  Only  one  witness,  Winnifred  Agnes  Murphy,  could  be  found 
and  she  positively  denied  the  examiner's  statement. 

It  is  scarcely  probable  that  claimant  made  the  statement  attributed 
to  her.  Her  friends  and  associates  were  excellent  people.  She 
knew  she  bore  a  good  reputation,  and  to  accept  the  examiner's  state- 
ment that  she  voluntarily  cast  odium  on  her  good  name,  thus  furnish- 
ing the  evidence  to  take  away  her  pension,  the  principal  means  of  her 
support,  goes  beyond  the  bounds  of  reasonable  probabilit}'.  In  other 
words,  the  Department  is  of  opinion,  as  formerly  expressed,  that  the 
examiner,  in  his  eagerness  to  make  a  record,  gratuitously  and  falsely 
cast  upon  claimant  the  odium  of  living  a  disreputable  life.  In  doing 
this  he  placed  himself  in  a  position  far  below  that  in  which  he 
attempted  to  place  the  claimant.  His  conduct  was  both  inhuman  and 
infamous,  and  it  is  well  that  he  has  been  separated  from  the  service, 
since  such  conduct  can  only  bring  the  service  into  disrepute. 

In  this  connection  it  is  proper  to  say  that  the  Department  intends 
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to  cast  no  reflection  upon  exaniinei's  in  general,  who  as  a  rule  are  very- 
careful  and  prudent  in  their  actions  and  very  fair  in  their  treatment 
of  cases  assigned  to  them. 

There  is  no  testimony  in  the  record  of  any  improper  conduct  on 
claimant's  part  other  than  the  alleged  confession  herein  disposed  of. 

Claimant's  name  will  be  restored  to  the  pension  rolls,  and  it  is  so 
ordered. 

The  motion  is  hereby  sustained. 


na\t:  vensions-section  4757,  revised  statutes-reimbitbsement. 

James  K.  Bell. 

The  Commissioner  of  Pensions  has  no  lawful  power  to  direct  recovery,  from  a  subse- 
quent allowance  certified  to  him  by  the  Secretary  of  the  Navy  under  section 
4757  of  the  Revised  Statutes,  of  any  part  of  a  similar  allowance  previously 
certified  to  him  by  said  Secretary  of  the  Navy  and  already  paid  by  him,  not- 
withstanding the  Secretary  of  the  Navy  has,  since  the  final  payment  of  said  first 
allowance,  certified  that  he  has  reduced  it  and  re<iuested  payment  at  the 
reduced  rate;  but  where  the  Secretary  of  the  Navy  makes  such  certificate  and 
request,  as  to  a  reduction  of  the  rate,  before  action  by  the  Commissioner  of 
Pensions  upon  the  first  certificate  authorizing  payment  at  the  rate  from  which 
reduced,  the  Comuiissioner  should  follow  the  later  certificate  and  request,  and 
should  pay  only  the  reduced  rate. 

Assistant  Secretary  M.   W.  Miller*  to  tJie  Commissioner  of  Pension)<^ 

Septemher-  '28,  1903. 

This  appellant,  flames  R.  Bell,  formerly  of  the  United  States  Marine 
Coi-ps,  on  December  13,  1900,  filed  a  claim  under  the  Revised  Statutes 
for  pension  on  account  of  rheumatism,  lumbago,  and  iritis,  which  was 
allowed  in  March,  1902,  as  to  the  two  former,  and  rejected  as  to  the 
latter,  the  disability  being  rated  at  four-eighteenths,  subject  to  the 
benefit  of  the  act  of  March  2,  1895  (providing  that  the  minimum  i*ate 
of  pension  shall  be  $6  per  month).  * 

Prior  to  this  allowance,  to  wit,  on  «Ianuary  29,  1901.  certificate  No. 
29910  was  issued  to  appellant,  allowing  him,  upon  the  certification  of 
the  Secretary-  of  the  Navy,  as  authorized  by  section  4757  of  skid 
Revised  Statutes,  $6  per  month,  "aid  from  the  surplus  income  of  the 
naval  pension  fund,"  for  one  year  from  June  23, 1900,  and  he  was  paid 
this  accordingl}'  to  June  23,  1901. 

On  August  28,  1901,  the  Secretary  of  the  Navy  certified  to  the  Com- 
missioner of  Pensions,  in  accordance  with  said  section  4757,  a  further 
allowance  to  appellant  of  such  aid  at  the  rate  of  $8  per  month  for  two 
years  (from  July  10,  1901). 

In  view  of  the  allowance  of  appellant's  claim  for  pension  covering 
these  periods  of  payment  of  said  aid,  the  Secretary  of  the  Navy  on 
December  5, 1901,  and  February  11, 1902,  requested  the  Commissioner 
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of  Pensions,  ^'  confomiably  with  the  requirements  of  said  section  4757, 
*  *  *  to  reduce  the  itites  of  said  aid  from  $G  and  $8  per  month, 
respectively,  to  $1.50  per  month.-' 

The  Commissioner  of  Pensions  thereupon  reissued  certificate,  'Mn 
lieu  of"  that  dated  January  29,  1901,  and  allowed  thereby  $7.50  per 
month  from  December  13,  1900,  date  of  filing  said  claim  for  pension, 
$6  per  month  from  June  23,  1901,  date  of  termination  of  the  first 
allowance  of  aid  above  mentioned,  and  $8  per  month  from  July  10, 
1901,  date  of  commencement  of  the  second  allowance  of  said  aid,  the 
pension  terminating  July  9,  1901. 

The  Commissioner  of  Pensions  further  ordered,  in  said  reissued 
certificate,  that  ^.50  per  month,  as  an  overpayment  of  said  aid  from 
December  13,  1900,  to  June  23,  1901,  should  be  recovei-ed^  from  this 
allowance. 

On  August  21, 1902,  the  claimant  appealed,  contending  that  a  higher 
i-ate  of  pension  should  be  allowed  under  said  claim  for  pension,  and 
that  pension  thereunder  was  not  allowed  from  date  of  filing  of  said 
claim. 

This  latter  contention  is  in  en'or.  Pension  herein  was  properly 
allowed  from  date  of  filing  of  the  claim,  and  there  is  no  ground  for 
complaint  on  that  score.  This  misconception  of  the  pensioner  was 
probably  due  to  the  withholding  of  payments  covering  the  period  of 
the  first  allowance  to  him  of  the  naval  pension  fund  aid,  which  will  be 
hereinafter  considered. 

As  to  the  question  of  rating  of  his  pension,  appellant  was  medically 
examined,  firet,  in  April,  1901,  when  no  higher  rating  than  that  allowed 
him  was  reconunended  by  the  examining  surgeons,  the  symptoms  of 
disability  being  slight,  and  again  in  Dec^mbeq,  1901,  when  he  was 
examined  only  as  to  the  alleged  disability  from  iritis.  The  onh^  sj-mp- 
toms  of  rheumatism  and  lumbago  shown  on  the  first  examination  were 
soreness  and  crepitation  in  knee  joints,  and  soreness  and  slight  stiffness 
in  lumbar  muscles,  with  inability  to  touch  the  floor  within  12  inches 
with  the  hands  on  stooping. 

It  is  manifest  that  the  rate  of  pension  allowed  in  this  case  was  fully 
adequate  for  the  disability  from  the  accepted  causes  shown  to  exist, 
and  the  rating  of  pension  is  affirmed. 

The  recovery  of  the  sum  of  ^.50  per  month  to  June  23,  1901,  can 
not,  however,  be  sustained.  There  is  no  warrant  of  law  for  any  such 
recovery  by  the  Commissioner  of  Pensions  of  money  paid  by  him 
under  section  4757  of  the  Revised  Statutes  upon  certification  by  the 
Secretary  of  the  Navy,  or  for  the  Commissioner  of  Pensions  assuming 
any  jurisdiction  whatever  over  the  subject-matter  of  such  moneys, 
except,  as  held  in  the  case  of  Elizabeth  Sousa  (12  P.  D.,  166),  to  act 
ministerially  in  paying  whatever  sum  or  sums  the  Secretary  of  the 
Navy  may  certify  to  him  as  authorized  by  that  section.  The  latter 
p.  D. — ^VOL.  14 — 03 15  ^  T 
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having  certified  to  the  allowance  of  f  6  per  month  for  one  year,  the 
power  of  the  Commissioner  of  Pensions  over  the  payment  thereof 
ended  with  that  year,  unless,  perhaps,  sooner  terminated  by  the 
Secretary  of  the  Navy,  if  he  had  power  to  tei-minate  it  sooner,  which 
would  be  for  him  alone  to  detennine. 

The  Commissioner  of  Pensions  having  paid,  as  directed  b}'  said 
section  4757,  the  entire  sum  thus  certified  to  him  by  the  Secretary  of 
the  Navy  as  allowed  by  the  latter  under  that  section,  the  power  of  the 
Commissioner  of  Pensions  as  regards  that  allowance  ended  absolutely 
under  the  law,  and  he  could  not  be  made  the  agent  of  the  Secretary 
of  the  Nav}^  for  the  purpose  of  making  such  recover^'. 

It  is  true  said  section  4757  provides  that  "  no  allowance  so  made 
shall,  *  *  *  if  in  addition  to  a  pension,  exceed  one-fourth  the 
rate  of  such  pension." 

But  this  is  a  provision  which  relates  solely  to  the  Secretary  of  the 
Navy,  the  one  who  alone  has  any  jurisdiction  over  the  subject-matter 
of  the  allowance.  Whether  he  might  thus  reduce  the  rate  of  aid 
already  paid  and  recover  from  a  future  allowance  the  excess  so  paid 
is  for  him  alone  to  decide.  The  sole  power  of  the  Commissioner  of 
Pensions  in  the  premises  is  to  pay  what  sum  or  sums  the  Secretary  of 
the  Navy  may  certify  under  said  section.  The  Commissioner's  powers 
are  prospective,  only,  and  ministerial,  and  relate  solely  to  future  pay- 
ments after  receipt  of  the  certificate  of  authorization  therefor  from 
the  Secretary  of  the  Navy. 

The  responsibility  for  an  excess  or  improper  allowance,  and  for 
recovery  of  the  same  when  paid,  is  the  latters  solely — the  Commis- 
sioner of  Pensions  may  do  no  more  than  pay  what  the  Secretary  of  the 
Navy  certifies  has  been  allowed. 

The  direction  that  the  sum  of  ^.50  per  month  from  December  13, 
1900,  to  June  23,  1901,  be  deducted  and  recovered  from  the  allowance 
of  pension  and  aid  herein  is,  therefore,  set  aside  and  the  action 
reversed  to  that  extent,  and  you  will  paj^  appellant  the  sum  so  with- 
held accordingly. 

The  Commissioner  of  Pensions  had  also  no  legal  warrant  for  disre- 
garding the  certification  and  request  of  the  Secretary  of  the  Navy  of 
February  11,  1902,  as  to  the  second  allowance  by  the  latter  under  said 
section  4757.  The  Secretary  of  the  Navy  then  requested  the  Com- 
missioner to  reduce  said  allowance  to  $1.50  per  month.  This  was  in 
effect  an  abrogation  of  his  prior  certificate  to  the  Commissioner,  author- 
izing the  latter  to  pa}'  $8  per  month,  and  should  have  been  given  effect 
as  regards  any  payment  of  such  fund  made  by  the  Commissioner  sub- 
sequently to  receipt  b^^  him  of  said  letter  of  February  11,  1902. 

The  certificate  of  the  Secretary  of  the  Navy  of  August  28,  1901, 
authorizing  the  Commissioner  of  Pensions  to  pay  appellant  $8  per 
month  from  July  10, 1901,  for  two  years,  had  not  yet  been  acted  upon 
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by  the  Commissioner  at  the  date  of  allowance  b}-  him  of  appellant's 
claim  for  pension,  and  he  properly  called  upon  the  Secretary  of  the 
Mavy  to  reduce  such  aid  to  conform  to  said  section  4757,  and  the  latter 
having  reduced  it  accordingly^,  the  Commissioner  should  have  issued 
certificate  in  accordance  with  the  Secretary's  later  certificate  as  to  such 
allowance,  and  continued  appellant  upon  the  pension  roll  as  a  pensioner 
and  not  as  a  beneficiary  of  the  surplus  naval  pension  fund  under  said 
section  4757. 

The  relative  powers  of  the  Commissioner  of  Pensions  and  the  Sec- 
retary of  the  Navy  as  to  allowances  under  said  section  are  fully  dis- 
cussed and  clearly  stated  in  said  decision  in  the  case  of  Elizabeth  Sousa, 
supra,  and  need  not  be  further  considered  in  this  decision. 

Certificate  should  reissue  herein  for  the  payment  to  appellant  of  S6 
per  month  from  December  13,  1900,  1^7.50  per  month  from  July  10, 
11)01,  and  $6  per  month  from  July  10,  1903,  payments  made  to  be 
deducted,  but  the  one  year's  naval  aid  ending  June  23,  1901,  not  to  be 
considered;  and  the  Secretary  of  the  Navy  should  be  notified  accord- 
ingly and  of  the  pui-poi-t  of  this  decision,  in  order  that  he  may  take 
such  action  as  he  may  think  proper  as  to  recovery  from  future  allow- 
ances by  him  to  appellant  under  said  section  4757  of  an}"  excess 
amounts  paid  upon  the  prior  allowances  above  mentioned. 

An  application  for  restoration  of  pension  from  July  9,  1903,  was 
filed  by  appellant  on  July  10,  1903,  but  has  not  yet  been  adjudicated. 
On  August  7,  1903,  he  filed  an  application  also  for  renewal  of  aid 
under  said  section  4757,  and  on  August  31,  1903,  the  Secretary  of  the 
Navy  certified  to  a  further  allowance  to  appellant  from  said  surplus 
naval  pension  fund,  of  $8  per  month  for  three  years,  this  allowance 
being  based,  his  certificate  also  states,  upon  appellant's  statement  that 
he  no  longer  draws  disability  pension. 

Whether  appellant  may  waive  his  pension  and  receive  instead  such 
naval  aid  allowance  is  a  question  which  need  not  now  be  decided  by 
the  Department,  but  it  should  be  determined  fii-st  b}^  the  Commissioner 
of  Pensions.  This  decision  aims  only  to  correct  the  errors  made  in 
the  certificate  issued  March  11,  1902,  by  directing  a  reissue  which 
shall  secure  to  appellant  a  refundment  of  all  the  naval  aid  paid  him 
prior  to  the  allowance  of  pension,  and  which  may  have  been  recovered 
from  him  under  said  issue  of  March  11, 1902,  and  by  placing  him  upon 
the  roll  as  a  pensioner  at  JO  per  month  from  date  of  filing  claim  and  as 
a  beneficiary  of  said  naval  aid  at  $1.50  per  month  for  two  years  from 
July  10, 1901,  his  future  status  to  be  as  the  Commissioner  of  Pensions, 
priinaril}^  may  determine. 

The  action  appealed  from  is  reversed  accordingly. 
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attorif  eys-recognitiox— n  egl.ect, 

Robert  H.  Ball  (claimant). 
MiLO  B.  Stevens  &  Co.  (attorneys). 

An  attorney,  in  order  to  preserve  his  inchoate  right  to  recognition,  must  render  some 
service,  at  least  call  up  the  case  at  intervals  of  one  year  or  less  until  he  is  formally 
recognized  by  the  Bureau,  or  until  the  claim  is  allowed. 

Assistant  Secretary  M.  W.  Millei'  to  tJte  Co7nmi.s8ion€i*  of  Pensions^ 

Octobei'  SI,  190S. 

'  Mile  B.  Stevens  &  Co.,  of  Washington,  D.  C,  on  May  9,  1903, 
entered  an  appeal  from  the  action  of  the  Bureau  denying  them  a  fee 
on  the  issue  of  December  4,  1901,  in  the  claim  for  pension  under  the 
act  of  June  27,  1890,  of  Robert  H.  Bell,  who  served  in  Companies 
G  and  B,  Forty-seventh  Illinois  Volunteer  Infantry. 

August  10,  1892,  James  M.  Graham,  of  Manhattan,  Kans.,  in  behalf 
of  the  soldier  filed  a  declaration  for  pensions  under  the  act  of  June  27, 
1890,  which  contained  a  power  of  attorney  in  his  favor.  The  claim 
was  rejected  November  27,  1893. 

April  4,  1898,  the  appellants,  in  behalf  of  the  soldier,  filed  another 
declaration  for  pension  under  the  act  of  June  27, 1890,  which  contained 
a  power  of  attorney  in  their  favor,  and  in  which  debility  from  age, 
rheumatism,  neuralgia  of  the  stomach,  constipation,  gunshot  wound, 
and  dislocation  of  the  shoulder  were  alleged  as  disabling  causes.  They 
called  up  the  case  on  April  5,  1899,  September  26,  1900,  and  Septem- 
ber 5, 1901.  A  medical  examination  was  ordered  through  them  March 
31,  1900,  and  held  May  2,  1900. 

November  8,  1899,  P.  J.  Lockwood,  of  Washington,  D.  C,  filed  a 
power  of  attorney  from  the  claimant  authorizing  him  to  prosecute  the 
case.  He  filed  evidence  December  28,  1899,  and  on  January  16,  1901 
filed  a  new  declaration.  He  again  filed  evidence  on  March  15,  1900, 
and  April  30,  1901,  the  last  in  response  to  a  call  of  the  Bui'eau  of 
March  20,  1901.  He  also  called  up  the  case  May  14,  August  20,  and 
October  1,  1901. 

Certificate  issued  December  4,  1901,  to  allow  pension  in  the  claim 
from  April  4,  1898,  date  of  filing  declaration  by  appellants.  No  fee 
was  paid  to  them,  hence  this  appeal. 

The  appellants  filed  no  evidence  whatever,  but  relied  upon  calls  for 
status  to  preserve  their  inchoate  right  to  recognition.  The  rule  gov- 
erning in  this  particular  is  that  the  attorney  seeking  thus  to  preserve 
his  rights  must  call  up  the  case  at  intervals  of  one  year  or  less  until 
recognized  by  the  Bureau  and  given  the  status  of  the  claim,  or  until 
the  claim  is  allowed.  Constructive  recognition  (that  is,  where  the 
Bureau  forwards  through  an  attorney,  or  notifies  him  of  the  issue  of 
an  order  for  medical  examination)  serves  the  purpose  of  a  call  for 
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Status.  (William  Coleman,  8  P.  D.,  450;  Josiah  C.  Miller,  27  F.  P.  L. 
Bk.,  382;  Albert  Durfey,  Fee  P.  L.  Bk.,  29,  436;  John  C.  Wallace, 
33  Fee  P.  L.  Bk.,  13;  Moses  G.  Jones,  39  Fee  P.  L.  Bk.,  251;  James 
Murphey,  42  Fee  P.  L.  Bk.,  353.) 

The  appellants  did  nothing  during  the  year  which  elapsed  from  the 
date  on  which  they  filed  the  declaration,  viz,  April  4, 1898,  and,  there- 
fore, became  in  default  on  April  4,  1899.  Subsequently  to  their 
default,  and  prior  to  the  appearanc  of  another  attorney  in  the  case, 
they  filed  calls  for  status.  They  submit  that  where  under  conditions 
which  a  call  for  status  will  operate  to  preserve  an  attorney's  rights  in 
a  case,  it  also  should  operate  to  restore  those  rights  when  he  becomes 
in  neglect  through  failure  to  file  a  call  for  status  within  his  allotted 
time,  if  filed  before  another  attorney  has  appeared  in  the  case.  The 
question  is  not  a  new  one.  In  the  case  of  Peter  J.  Teberg  (8  P.  D., 
224)  it  arose,  was  urged  on  appeal,  and  discussed  at  length.  The 
Department  held  (syllabus)  that — 

After  the  lapee  of  one  year  without  filing  a  call  for  status,  the  fact  that  one  is  then 
filed  within  lees  than  a  year  prior  to  the  appearance  of  another  attorney  in  the  case, 
and  thereafter  at  intervals  of  one  year,  does  not  operate  to  give  title  to  recognition 
to  an  attorney  as  against  such  other  appearing  subsequently  in  the  claim. 

The  facts  in  the  present  case  in  all  essential  particulars  are  on  all 
fours  with  those  in  the  cited  case.  Nothing  is  submitted  on  this  appeal 
which  calls  for  further  discussion. 

The  appellants,  through  their  failure  in  the  particular  noted  under 
rule  12,  forfeited  their  inchoate  right  to  recognition.  As  they  sub- 
sequently rendered  no  material  service  in  the  claim  prior  to  the  appear- 
ance of  another  attorney  therein,  they  were  still  in  neglect  when  such 
other  (Mr.  Lockwood)  filed  a  power  of  attorney  authorizing  him  to 
continue  the  further  prosecution  of  the  case.  Under  the  recited  con- 
ditions there  was  no  bar  to  his  immediate  recognition.  The  neglect  of 
the  appellants  worked  a  forfeiture  of  their  rights. 

Where  service  has  been  rendered  in  a  claim  and  an  attorney  seeks 
to  profit  by  such  service,  and  also  by  the  service  of  other  attorneys 
who  appear  in  the  claim  subsequently  to  him,  the  rule  under  which  he 
is  permitted  to  do  so,  while  easy  to  conform  with,  is  technical  and  has 
been  strictly  enforced,  as  the  cited  cases  show.  His  appointment  may 
be  followed  by  the  appointment  of  another,  as  in  this  case,  or  other 
attorneys  to  prosecute  the  claim.  All  of  such  others  may  file  evi- 
dence, and  one  of  them  be  recognized  by  the  Bureau  and  called  upon 
for  evidence,  with  which  call  he  complied.  Now  it  is  apparent  that, 
in  justice  to  all,  when  one  attorney  seeks  to  profit  by  service  ren- 
dered by  others,  he  should  be  required  to  take  some  action  at  intervals 
of  one  3^ear  in  conformity  with  the  rule.  It  would  not  be  fair  to  per- 
mit him  to  tile  a  declaration  and  allow  him  to  profit  by  the  service  of 
other  attorneys  without  requiring  him  to  do  anything  to  preserve  his 
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rights.  It  is  true  that  he  has  rights,  and  these  the  rules  protect  and 
preserve  if  he  conformed  to  them.  The  rules  require  that  he  take 
some  action  at  intervals  of  one  3'ear  or  less — either  file  evidence  or  call 
for  status,  and  such  he  can  do;  if  he  fails,  he  incurs  the  penalty  of 
neglect. 

The  appellants  were  denied  a  fee  upon  the  ground  that  under  rule 
12  they  forfeited  their  rights  b}^  neglecting  the  case  for  more  than 
one  year,  and  while  in  neglect  were  superseded  in  the  attorneyship. 
Action  aifirmed. 


DIVISION  OF  PENSIOX— MARRIAGE— I>rVOlUrE-0TrRISDICrnON. 
MORLEY  ?'.  MORLEY. 

1.  Pensioner  having  submitted  the  question  of  the  validity  of  his  marriaf^e  with 

claimant  to  a  court  of  comi)etent  jurisdiction,  he  is  bound  by  the  final  juflioial 
determination  thereof,  no  appeal  having  l)een  taken  therefrom. 

2.  The  evidence  in  this  case  fairly  establishes  the  facts  necessary  to  prove  claimant's 

title  to  one-half  her  husband's  pension  under  the  first  proviso  of  the  act  of  March 
3,  1899,  viz,  that  she  is  the  lawful  wife  of  i)ensioner;  that  he  had  deserte^l  her 
for  over  six  months  immediately  prior  to  the  date  on  which  she  fileti  her  appli- 
cation under  said  act;  that  she  is  a  woman  of  good  moral  character  and  in  neces- 
sitous circumstances. 

Assist a7it  Secretary  M.   W.  Miller  to  the   Cmnmissifmer  of  Pmsion^^ 

Nm^embei^  19,  1903. 

Claimant,  who  had  been  three  times  previously  married,  was  married 
to  pensioner,  a  widower,  in  Kent  County,  Mich.,  December  24,  1S95. 
They  cohabited  as  husband  and  wife  from  the  date  of  their  marriage 
until  March  16,  1896,  when  pensioner  abandoned  claimant  and  has  not 
since  resumed  marital  relations  with  her  or,  in  any  manner,  volun- 
tarily contributed  to  her  support. 

Pensioner  testified,  in  an  affidavit  July  21, 1902,  that  the  reason  why 
he  left  her  was  that  he  learned  she  had  not  been  divorced  from  her 
first  husband,  to  whom  she  was  married  in  Indiana,  nor  from  her  last 
husband,  one  Miles  Jarvis ;  that  thereupon  he  left  her  and  had  not 
since  lived  with  her. 

Claimant  testified,  in  an  affidavit  February  23,  1900,  as  follows : 

That  on  the  24th  day  of  December,  A.  D.  1853,  she  was  married  to  one  Ralph  E. 
Cassel  at  Shelby ville,  Ind.,  when  she  was  but  14  years  of  age  ;  that  she  Iive<l  with 
said  Cassel  but  a  short  time  when  her  father,  Rol)ert  P.  Babcock,  took  her  away 
from  the  said  Cassel,  as  she  was  married  without  his  knowledge  and  consent ;  that 
said  Ralph  E.  Cassel  died  on  the  I5th  day  of  April,  A.  D.  1895  ;  that  this  <iei>oneni 
was  married  to  Oliver  S.  Miller  on  the  24th  day  of  Deceml)er,  A.  D.  1857,  at  English- 
ville,  Kent  County,  Mich.,  and  that  the  said  Oliver  S.  Miller  died  on  the  6th  day  of 
Septeml)er,  A.  I).  1875  ;  that  on  the  20th  day  of  June,  A.  I).  1876,  this  deponent 
was  married  to  Miles  A.  Jarvis,  who,  she  supiK)sed,  was  legally  able  to  make  a  mar- 
riage contract,  but  it  soon  developed  that  the  said  Miles  A.  Jarxis had  a  living,  undi- 
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vorceci  wife,  and  this  deponent  immediately  endeavore<l  to  take  the  necessary  steps 
to  free  herself  from  the  said  Miles  A.  Jarvis  ;  that  said  Jarvis,  fearing  a  prosecution 
for  the  crime  of  bigamy,  immediately  left  this  deponent,  community,  and  State,  and 
this  deponent  has  not  seen  or  heard  of  him  since  ;  that  being  informed,  and  believ- 
ing that  her  said  marriage  with  the  said  Miles  A.  Jarvis  was  void  ab  initio,  she  did, 
on  the  24th  day  of  December,  A.  I).  1895,  marry  the  pensioner,  Jasper  Morley,  and 
is  now  his  legal  wife. 

Voluminous  testimony  was  filed  by  claimant  and  pensioner,  after 
which  the  Bureau,  on  September  1,  1903,  allowed  the  application  of 
claimant,  filed  May  14,  1903,  for  one-half  the  pension  of  her  husband, 
Jasper  Morley,  a  pensioner  under  certificate  No.  466699,  at  $12  per 
month,  on  the  ground  that  he  had  deserted  claimant,  his  lawful  wife, 
who  was  a  person  of  good  moral  character  and  in  necessitous  circum- 
stances. 

From  this  action  pensioner,  by  his  attorney,  W.  D.  Fuller,  esq., 
appealed  October  6,  1903,  contending  that — 

First.  Appellant  never  deserted  the  claimant  within  the  meaning  and  intent  of  the 
act  of  March  3,  1899.  It  appears  from  the  copies  of  the  bill  and  answer  in  the  case 
brought  to  annul  his  marriage  to  claimant  and  the  accompanying  affidavits  that  upon 
his  marriage  to  claimant,  December  24,  1895,  he  went  to  her  home,  he  having  none, 
to  live,  and  ])ecause  of  a  well-founded  doubt  as  to  the  legality  of  said  marriage,  which 
claimant  failed  to  remove  by  furnishing  him  proof  of  her  divorce  from  a  former  hus- 
band, he  left  her  home  on  March  16,  1896,  and  never  returned  to  claimant.    *    *    * 

Second.  Claimant  was  not  at  the  time  appellant  left  her,  in  March,  1896,  nor  has 
she  sin<'e  been,  in  necessitous  circumstances;  on  the  contrary,  she  was  and  is  in  far 
better  financial  condition  than  appellant,  she  being  the  owner  of  7i  acres  of  land; 
that  she  conveye<l  to  her  daughter  the  north  3  acres  of  said  land  December  15,  1885, 
for  an  expressed  consideration  of  $1,  reserving  all  the  buildings  on  said  land  and 
conditioned  that  the  grantee  should  not  sell,  convey,  or  lease,  or  give  possession  of 
said  3  acres  to  any  other  person  during  the  life  of  claimant,  and  in  case  of  a  breach 
of  said  conditions  the  land  was  to  revert  to  said  claimant;  that  said  7i  acres  of  land 
is  good  farming  land,  all  cleared,  and  has  an  orchard,  dwelling  house,  and  barn  on 
the  south  4}  acres  not  deeded  to  claimant's  daughter;  that  claimant  is  living  on  said 
land  with  lier  said  daughter  and  receives  a  good  support;  that  she  was  offered  $500  for 
the  land  M'hile  appellant  lived  with  her. 

An  appearance  has  been  entered  by  and  in  behalf  of  claimant  in 
said  appeal,  but  no  answer,  brief,  or  argument  filed  by  her. 

It  appears  that  pensioner  filed  his  bill  in  the  circuit  court  for  the 
county  of  Kent,  in  chancery.  State  of  Michigan,  to  annul  and  declare 
void  his  said  marriage  to  claimant  on  the  ground  that  at  date  of  said 
marriage  she  had  a  husband  living  from  whom  she  had  not  been 
div^orced. 

Claimant  filed  her  answer  thereto,  denying  the  charges  in  said  bill 
against  her  and  alleging,  among  other  defenses,  a  prior  suit  for  divorce, 
filed  by  pensioner  against  her  in  said  court,  March  11,  1901,  wherein 
the  only  charge  was  cinielty,  and  which  bill  was  dismissed  at  the  hear- 
ing, August  5,  1901,  with  costs,  which  have  not  been  paid.  She 
further  alleged  her  necessitous  circumstances  and  prayed  for  solicitor's 
fees,  costs,  and  expenses. 
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The  said  suit  to  annul  said  marriage  was  tried  on  November  14, 1902, 
when  the  court  rendered  the  following  decree: 

This  cause  having  come  on  to  be  heard  upon  the  bill  of  complaint  of  said  complainant^ 
praying  for  the  annulment  of  the  marriage  between  said  parties,  on  the  ground  that 
said  defendant  was  not  legally  capable  of  contracting  said  marriage,  because  of  her 
previous  marriage  to  one  Miles  A.  Jarvis,  yet  living  and  undivorced,  and  the  answer 
of  defendant  denying  the  material  allegations  of  said  bill,  and  the  replication  of  said 
complainant  to  said  answer,  and  upon  the  proofs  of  said  parties  taken  both  in  open 
court  and  by  depositions,  from  which  it  appears  to  this  court  that  at  the  time  when  said 
defendant  contracted  said  marriage  with  complainant  she  was  an  unmarried  woman, 
lawfully  empowered  to  enter  said  marriage  relation  with  complainant,  and  has  con- 
tinued since  then  to  be,  and  still  is,  his  lawful  wife: 

It  is  therefore  ordered,  adjudged,  and  decreed,  and  this  court,  by  virtue  of  the 
authority  therein  vested  and  in  accordance  with  the  statutes  in  such  cases  made  and 
provided,  doth  order,  adjudge,  and  decree  that  the  said  marriage  between  «aid  com- 
plainant, Jasper  Morley,  ard  the  said  defendant,  Anna  L.  Jarvis  (sometimes  called 
Anna  L.  Morley),  be  affin:/ied,and  the  same  is  hereby  affirmed,  and  that  complain- 
ant's said  bill  of  complaint  be,  and  the  same  is  hereby,  dismissed  for  want  of  equity. 

It  is  further  ordered,  adjudged,  and  decreed  that  said  complainant,  Jasper  Morley, 
do  pay  to  the  register  of  this  court  $25  as  a  solicitor's  fee  for  defendant's  solicitor 
herein  within  thirty  days,  and  |10  for  defendant's  other  costs  and  expenses  of  this 
suit  w^ithin  sixty  days  hereof,  the  latter  to  be  paid  by  said  register  to  her. 

Willis  B.  Perkins,  Circuit  Judge. 

This  decree  not  only  settled  the  rights  of  the  parties  as  to  their  mar- 
riage status,  but  it  is  a  determination  of  the  law  as  a  result  of  the  facts 
and  proceedings  in  a  court  of  competent  jurisdiction.  It  is  also  a  final 
decree,  no  appeal  having  been  taken  therefrom,  and  estops  the  parties 
to  deny  the  matrimonial  status  fixed  and  adjudged  by  the  court,  as  the 
legal  result  of  their  marriage  conti-act. 

Marriage  is  a  social,  domestic  status,  founded  upon  contract  and 
consummated  and  controlled  by  law.  The  parties  to  the  marriage 
must  be  legally  capable  of  contracting  in  order  to  constitute  a  marriage 
valid  at  the  date  of  its  consummation,  and  the  court  found  in  said 
decree  that  claimant  was  lawfully  empowered  to  enter  said  marriage 
relation  with  pensioner,  and  that  she  was  lawfully  pensioner's  wife. 
This  was  the  question  presented  by  the  pleadings  and  it  is  not  for  this 
Department  to  say  that  the  finding  of  the  court  was  not  authorized  or 
justified  by  the  evidence.  Said  decree  became  the  law  of  the  case  so 
far  as  the  domestic  status  of  these  parties  is  concerned. 

As  held  by  Cooley,  J.,  in  Jacobson  v.  Miller  (41  Mich.,  90-94), 
adjudications  upon  the  subject-matter  of  a  suit  are  conclusive  when- 
ever any  question  respecting  it  arises  afterwards  collaterally;  and  this 
is  so  whether  the  adjudication  was  obtained  on  default,  or  whether  all 
possible  questions  were  raised  on  the  trial,  or  whether  the  adjudica- 
tion was  correct  in  fact  and  in  law. 

It  was  held  by  the  Michigan  supreme  court  in  the  case  of  Dunlap  v. 
Byers  (110  Mich.,  109)  that  parties  and  their  privies  can  obtain  relief 
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from  a  fraudulent  decree  only  in  a  direct  proceeding  for  that  purpose 
in  the  court  where  the  original  proceeding  was  had. 

In  Potter  v,  Banlett  (116  Mich.,  454)  it  was  held  that  a  decree  of 
the  circuit  court  which  had  not  been  appealed  from  could  not  be 
attacked  collaterally  except  for  want  of  jurisdiction. 

While  the  Bureau  and  this  Department  have  unquestioned  authority 
to  consider  the  questions  of  fraud  and  jurisdiction  in  cases  before  the 
courts  involving  the  marital  status  of  parties,  yet,  as  held  in  the  case 
of  Cooper  v.  Cooper  (13  P.  D.,  208),  claimants  under  the  act  of  March 
3,  1899,  should  test  the  validity  of  alleged  fraudulent  divorces  in  the 
coui^ts  where  the  divorce  was  procured,  or  impeach  its  validity  by 
proper  proceeding  in  another  court;  that  public  policy  and  adminis- 
trative duty  require  that  questions  of  this  nature  should  be  left  to  the 
courts,  and  that  parties  questioning  the  validity  of  a  decree  or  judgment 
of  a  court  of  general  jurisdiction  over  the  subject-matter  collaterally, 
in  a  proceeding  of  this  nature,  should  be  relegated  to  the  courts  for 
their  remedy. 

So,  abo,  in  the  case  of  Lynch  v.  Lynch  (ibid.,  447),  it  was  held 
that— 

So  long  as  a  decree  of  divorce,  prima  facie  valid  on  its  face,  is  judicially  unimpaired 
it  should  be  accepted  by  the  Pension  Bureau  and  this  Department  as  conclusive  of 
^e  marital  status  of  the  parties,  at  least,  so  long  as  the  parties  to  the  decree  are 
alive  and  the  courts  open  to  their  relief;  that  public  policy  and  good  administrative 
duty  require  that  questions  of  this  nature  should  be  left  to  the  courts.  Citing  Cooper 
V.  Cooper,  supra,  and  Powell  v.  Powell  (13  P.  D.,  236). 

So,  also,  in  the  case  of  Burdette  v.  Burdette  (14  P.  D.,  146),  it  was 
held  that  claimant  having  submitted  her  domestic  controversy  to  the 
courts,  she  is  bound  by  their  judicial  decision  therein,  no  appeal  hav- 
ing been  taken  therefrom. 

The  decision  of  the  Michigan  circuit  court  in  chancery,  in  the  case 
under  considei*ation,  appears  to  have  been  in  line  with  departmental 
decisions  in  the  cases  of  Forbin  v,  Forbin  (13  P.  D.,  120),  and  author- 
ities therein  cited;  Brobst  v.  Brobst  (ibid.,  218);  and  Strunk  v.  Button 
and  Strunk  (14  P.  D.,  17),  which  involved  the  question  of  the  validity 
of  a  second  or  subsequent  marriage  and  the  law,  as  well  as  the  rule  of 
evidence,  applicable  thereto,  assuming  that  the  evidence  before  the 
court  was  of  the  same  character  as  the  ex  parte  testimony  in  this  case. 

But  aside,  and  independent  of  this,  the  Department  is  of  the  opin- 
ion that  pensioner  having  submitted  the  question  of  the  validity  of  his 
marriage  with  claimant  to  a  court  of  competent  jurisdiction  he  is 
bound  by  the  final  judicial  determination  thereof,  no  appeal  having 
been  taken  therefrom. 

The  only  remaining  question  raised  by  the  appeal  is  whether  or  not 
claimant  is  in  necessitous  circumstances;  and  it  is  insisted  that  she  is 
not  because  she  is  the  owner  of  7i  acres  of  land,  with  improvements, 
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for  which  she  was  oflfered  $500  in  1896;  that  while  she  had  deeded  3 
acres  of  said  land  to  her  daughter,  the  validity  of  the  deed  is  ques- 
tioned, and  it  is  contended,  in  effect,  that  claimant  retained  a  life 
interest  in  the  same.  It  is  admitted,  however,  that  the  buildings  are 
upon  the  ^i  acres  occupied  and  owned  bv  claimant. 

The  evidence  fails  to  show  that  the  deed  of  the  3  acres  to  claimant's 
•daughter  is  fraudulent  or  void.  It  was  executed  prior  to  claimant's 
marriage  to  pensioner,  and  she  had  the  undoubted  right  to  make  said 
<;onveyance.  Her  life  lease  therein,  if  such  exists,  is  of  but  little 
value,  as  the  remaining  4i  acres  appears  from  the  evidence  to  be  worth 
I)ut  about  $200,  the  highest  assessment  valuation  thereof  being  but 
^180  in  1903,  under  a  law  which  requires  the  property  to  be  assessed 
at  its  true  value.  In  1900  it  was  assessed  at  but  J75.  Claimant  is 
shown  to  be  about  (o5  years  of  age,  in  feeble  health,  and  dependent  in 
part  upon  charity  for  the  necessaries  of  life.  It  can  not  truthful!}-  be 
said  that  she  is  not  in  necessitous  circumstances  as  that  term  in  said 
act  is  construed.  See  Hunter  v.  Hunter  (14  P.  D.,  136)  and  authori- 
ties therein  cited. 

Claimant  has  filed  voluminous  testimony  of  her  neighbors  and  rep- 
utable witnesses  as  to  her  good  moral  character,  and  this  testimony  is 
not  rebutted  by  an}^  evidence  in  the  case  or  questioned  by  anyone  but 
pensioner  and  his  son.  Pensioner  does  not  raise  the  question  in  hid 
appeal. 

After  careful  consideration  of  all  the  evidence  and  the  arguments  in 
behalf  of  pensioner,  the  Department  is  clearly  of  the  opinion  that  the 
evidence  in  this  case  fairly  establishes  the  facts  necessary  to  prove 
claimant's  title  to  one-half  her  husband's  pension  under  the  first  pro- 
viso of  the  act  of  March  3,  1899,  viz,  that  she  is  the  lawful  wife  of 
pensioner;  that  he  had  deserted  her  for  over  six  months  immediately 
prior  to  the  date  on  which  she  filed  her  application  under  said  act; 
that  she  is  a  woman  of  good  moral  character  and  in  necessitous 
circumstances. 

The  action  appealed  from  is  accordingly  affirmed 


division  of  pension— evidence— marriage— pracmce. 

Wardwelx.  v.  Wardwell. 

Where  claimant  has  filed  a  valid  declaration  under  the  first  proviso  of  the  act  of 
March  3,  1899,  with  proof  in  support  thereof  suflacient  to  establish  a  prima  facie 
case  under  the  law,  and  no  evidence  is  filed  by  pensioner  after  due  notice  of 
said  claim,  the  rejection  of  her  claim  on  the  ground  that  she  "has  failed  to 
furnish  the  evidence  necessary  to  establish  her  title  within  the  meaning  of  the 
act"  is  error. 
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It  i?  a  rule  of  evidence,  recognized  and  enforced  ))y  Federal  and  State  courts  j?en- 
erally,  that  a  party  attacking  a  duly  established  marriage  on  the  ground  that  one 
of  the  piarties  to  such  marriage  was  incompetent  to  contract  the  marriage  by 
reason  of  a  prior  sul^aisting  marriage  must  not  only  prove  a  valid  prior  marriage, 
but  also  that  it  has  not  been  dissolved  in  any  manner  at  the  time  of  the  sub- 
sequent marriage,  even  though  it  involved  the  proving  of  a  negative;  that  every 
presumption  is  in  favor  of  the  validity  of  the  established  marriage,  and  all  these 
presumptions  must  be  overcome  by  satisfactory,  irrefragable  proof,  the  burden 
(»f  proof  being  upon  the  party  attacking  the  marriage. 

Legal  wifehood  is  established,  prima  facie,  under  act  of  March  3,  1899,  by  proof  of 
marriage  under  the  general  rules  of  evidence  applicable  thereto,  and  claimants 
are  entitled  to  the  benefit  of  the  presumptions  in  favor  of  marriage. 

Am^tant  Secretary  2£,   W,  Millei'  to  the   Commitmioner  of  Pensions^ 

Nmjemher  19,  190S, 

Mrs.  Lucinda  A.  Wardwell,  \y\  her  attorney,  Augustus  B.  Tolman, 
appealed  July  27,  1903,  from  the  Bureau  action  of  July  18,  1903, 
rejecting  her  claim  filed  April  16, 1903,  for  one-half  the  pension  of  her 
husband,  Alfred  Wardweil,  a  pensioner  under  certificate  No.  971477, 
the  ground  of  rejection  being  that — 

Claimant  has  failed  to  furnish  the  evidence  necessary  to  establish  her  title  within 
the  meaning  of  the  act  of  March  3,  1899. 

It  is  contended  in  said  appeal  as  follows: 

This  claimant  and  the  soldier  separated  some  thirteen  or  more  years  ago  for  the 
last  time  in  Lynn,  Mass.  *  *  *  The  soldier  had  been  twice  previously  married 
and  the  claimant  once  before.  With  the  exception  of  some  explanation  of  alleged 
di.«?crepancie«  in  the  testimony  in  regard  to  which  explanations  were  asked  the  fol 
lowing  was  calle<i  for  by  the  Pension  Office: 

1.  Evidence  showing  the  number  of  times  each  was  married  before  their  marriage 
to  each  other,  and  the  death  of  each  former  husband  or  wife. 

2.  Proof  that  the  claimant  was  never  divorced  from  the  soldier. 

We  respectfully  contend  that  this  evidence,  the  attempt  to  prwure  which  was  the 
s^ile  cause  of  the  inability  of  the  claimant  to  furnish  the  necessary  evidence  within 
the  time  allowed,  was  unnecessary  and  to  require  it  was  error.  A  ceremony  having 
been  performed  the  presumption  was  that  the  marriage  was  legal,  and  no  burden 
should  l)e  placed  on  a  claimant  to  further  esta})li8h  it.  And  this  presumption  exists 
even  when  there  is  known  to  l)e  a  previous  marriage.  ( 19  Am.  and  Kng.  Knc,  2d  ed., 
pp.  1207-1209;  U.  S.  r.  Green,  98  Fed.  Rep.,  63.)  In  the  case  cited  the  court  held 
tJiat  pn)of  of  the  existence  of  a  prior  marriage  did  not  ("hange  the  presumption.  And 
where  a  previous  marriage  is  proved  the  person  attacking  the  last  marriage  must  go 
further  and  prove  that  the  prior  marriage  was  valid,  and  that  there  was  no  divorce, 
even  though  this  requires  him  to  prove  a  negative. 

We  are  not  unaware  of  the  claim  made  that  a  pension  being  a  gratuity  and  the 
testimony  being  ex  parte,  the  Pen^'ion  Office  can  require  such  evidence  as  it  deems 
necessary  to  establish  a  claim.  We  do,  however,  contend  that  such  reasons  have 
no  application  in  a  contest  between  people  occupying  the  relation  of  plaintiff  and 
defendant,  and  t^)  recpiire  a  claimant  to  not  only  establiwh  a  prima  facie  case,  but 
to  anticipate  any  possible  attack,  is  supported  neither  by  law  nor  reason. 

There  exists  no  right,  moral  or  legal,  to  place  on  one  of  the  litigants  a  burden  not 
placed  there  by  the  statute  conferring  the  right,  nor  by  any  other  statute,  nor  by 
common  law  as  interpreted  by  the  United  States  courts.     The  claimant  having 
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proved  that  a  marriage  ceremony  \vat«  i)erfonnefl  Wtweeu  the  i>artiee,  that  phe  i.«  in 
necessitous  circumstances,  of  good  moral  character,  and  the  de>*ertion,  she  is  entitled 
to  rest  her  case  and  the  burden  is  on  the  defendant  to  overcome  the  usual  presump- 
tions that  exist  in  favor  of  one  establishing  these  conditions. 

These  unnecessary  requirements  having  j)reventeil  the  ])roof  of  the  case  it  is  hojjed 
that  the  plaintiff's  willingness  to  < obtain  the  evidence  as  rapidly  as  jxjssible  and  the 
failure  to  establish  all  that  coul<l  lie  legally  recjuire<i  will  not  prevent  the  i^aiH*  Inking 
determined  on  its  merits  upon  the  questions  of  law.  We  are  unable  to  say  that  the 
evidence  called  for  can  not  be  furnished,  but  the  correspondence  will  recpiire  time 
and  labor.  We  have  seen  no  decision  covering  these  exact  points  and  feel  that  one 
should  be  rendered,  so  that  an  applicant  may  file  all  evidence  with  the  application 
as  recjuired. 

A  copy  of  this  appeal  was  duly  served  upon  pensioner,  as  required  }>y 
Rule  17  of  Practice,  and  he  was  duly  advised  that  he  would  l)e  allowed 
thirty  days  from  the  filing  of  said  appeal  within  which  to  file  an 
answer,  brief,  or  argument  in  opposition  thereto,  as  provided  in  Rule 
18  of  Practice.  More 'that  thirty  days  having  elapsed  and  pi^n- 
sioner  having  failed  to  enter  his  appearance,  or  make  any  op|X)sition 
thereto,  the  appeal  will  now  be  considered  on  its  merits. 

Claimant  filed  her  declaration  and  proof  in  support  thereof  April  16, 
1903.  The  declaration  contained  all  the  necessary  aveiment,  which,  if 
true,  would  entitle  her  to  one-half  her  husband's  pension  under  the 
first  proviso  of  the  act  of  March  3,  1899.  Her  proof  consisted  of  a 
certified  transcript  of  the  record  showing  her  marriage  to  pensioner  at 
Lawrence,  Mass.,  March  17,  1884.     This  certificate  recited: 

That  the  marriage  of  Alfre<l  Ward  well,  of  Andover,  aged  42  years  (Srd  mar. ),  and 
Lucinda  A.  (McFarland)  Carpenter,  of  Andover,  aged  41  years  (2nd  mar. ),  solemnized 
at  Lawrence  on  the  7th  day  of  March,  in  the  year  1884,  by  Rev.  Charles  Parkhur^t, 
Lawrence,  appears  of  record  in  this  department  by  the  duly  attested  return  of  the 
clerk  of  the  town  of  Andover  for  that  year. 

This  certificate  was  dated  Boston,  Mass.,  November  10, 1902,  and  was 
certified  under  the  State  seal  and  signature  of  the  secretary'  of  the 
commonwealth. 

Claimant  also  filed  a  certified  transcript  of  an  order  of  the  probate 
court  of  Essex  County,  Mass.,  of  March  23,  1896,  directing  the  pay- 
ment to  her  by  her  said  husband  of  $12  per  month  for  her  support. 
She  also  filed  the  separate  affidavits  of  two  credible  witnesses  who 
testified  that  pensioner  had  deserted  claimant  and  had  not  contributed 
anything  toward  her  support  since  1890;  that  she  had  no  property  or 
income  or  means  of  support  except  $2  per  week,  which  she  received 
for  caring  for  her  granddaughter,  and  her  board,  which  she  received 
for  keeping  house  for  her  daughter;  that  she  was  in  necessitous  cir- 
cumstances, and  a  woman  of  good  moral  character. 

It  is  true  there  is  a  discrepancy  in  these  two  affidavits  as  to  the 
dates  of  the  final  desertion,  1888  and  1890,  l)oth  being  given  as  the  time 
of  the  final  separation,  but  this  variance  of  date  was  immaterial,  as  in 
either  event  the  desertion,  if  continuous,  as  the  evidence  indicated,  had 
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existed  for  more  than  six  months  prior  to  the  date  on  which  claimant 
filed  her  said  declaration. 

The  judicial  determination  of  the  probate  court  in  1896,  l)eside8  find- 
ing that  claimant  was  in  necessitous  circumstances  and  that  she  was 
entitled  to  support  from  pensioner,  could  only  have  been  reached  by 
finding  that  she  was  the  wife  of  pensioner  and  that  he  had  neglected, 
deserted,  or  abandoned  her.  Her  claim  for  relief  before  said  court 
was  founded  upon  her  marital  relation  to  pensioner  and  his  default. 

That  the  foregoing  evidence  constituted  proof  sufficient  to  establish 
a  prima  facie  case  was  conceded  by  the  Bureau,  in  effect,  when  said 
declaration  and  proof  were  accepted  and  filed,  the  pensioner  notified 
thereof,  and  payment  of  one-half  of  the  pension  in  controversj'  was 
suspended.  It  thus  appears  that  claimant  had  complied  in  this  respect 
with  the  requirements  of  the  law,  the  Rules  of  Practice  before  the 
Commissioner  of  Pensions,  and  the  decisions  of  this  Department. 

In  the  case  of  Adams  r.  Adams  (12  P.  D.,  370-378),  decided  May  8, 
1902,  it  was  held  that—  \ 

The  application  or  declaration  of  a  claimant,  under  Raid  act  of  March  3^  1899,  like 
an  ap{)eal  by  claimant  or  pensioner,  serves  the  purpose  of  a  writ  of  superHedeas,  or 
other  similar  writ«,  and  should  stay  further  Bureau  proceedings,  so  far  as  they 
involve  further  payment  of  the  one-half  of  the  pension  in  controversy,  i^endin^  the 
adjudication  of  the  claim  by  the  Commissioner  of  Pensions.     *    *    * 

In  future  applications  under  this  act  for  division  of  pension  you  will  require  the 
claimants  to  file  with  their  tleclarations  proof  in  support  thereof  sufficient  to 
establish  a  prima  facie  case  under  the  law. 

Following  said  decision,  the  Bureau,  on  May  21,  1902,  issued  the 
following  instructions  and  Rules  of  Practice  before  the  Commissioner 
of  Pensions,  and  now  embraced  in  Order  No.  69,  of  May  20,  1903,  a 
copy  of  which  order  is  published  as  an  appendix  to  departmental 
decision  of  August  17,  1903,  in  the  case  of  Bowman  v.  Bowman  (14 
P.  D.,  120),  viz: 

In  the  adjudication  of  claims  under  the  act  of  March  3,  1899,  the  following  Rules 
of  Practice,  amending  the  Rules  of  Practice  of  May  21,  1902,  will  be  obeer\'ed  and 
followed: 

1.  All  claimants  under  the  act  of  March  3,  1899,  wull  be  required  to  file  with  their 
declarations  proof  in  support  thereof  sufiScient  to  establish  a  prima  facie  case  under 
the  law. 

2.  Where  the  claim  is  filed  by  the  wife,  alleging  that  the  pensioner  has  deserted 
her  for  a  period  of  six  months  or  more  subsequent  to  March  3,  1899,  and  prior  to  the 
filing  of  the  declaration,  the  declaration  must  be  accompanied  by  evidence  show- 
ing that  she  is  the  wife  of  the  i)en8ioner,  that  the  pensioner  has  deserted  her  for  the 
period  alleged  in  the  declaration,  and  that  she  is  a  woman  of  good  moral  character 
and  in  necessitous  circumstances. 

*  ****** 

8.  A  declaration  unaccompanied  by  evidence  as  indicated  herein  sufficient  to  estab- 
lish a  prima  facie  case  will  not  l>e  considered  as  conferring  any  right  upon  the  claim- 
ant or  as  serving  notice  upon  the  Bureau  sufficient  to  warrant  the  suspension  or  the 
withholding  of  any  part  of  the  pension  due  or  owing  to  the  pensioner.     Upon  receipt 
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of  a  deolaration  unaccompanied  by  evidence  as  indicate<i  herein  it  should  be 
promptly  returned  to  the  claimant,  with  a  notification  that  until  the  same  is  remedied 
in  accordance  therewith  it  can  not  be  considered. 

*  ♦  *  •»•  «  •:: 

15.  Where  a  prima  facie  case  has  l)een  filed  by  the  wife  the  pensioner  will  receive 
the  usual  notice  of  the  filing  of  the  claim,  and  will  l)e  allowed  thirty  days,  as  herein 
provided,  from  the  receipt  of  sai<l  notice  to  answer  the  allegations  made  by  the 
wife.     *    *    * 

When,  therefore,  the  Bureau  accepted,  tiled,  and  considered  claim- 
ant's declaration  and  proof  it  was  equivalent  to  a  finding  that  she  had 
complied  with  said  rules  and  established  a  prima  facie  case,  which,  in 
the  absence  of  proof  to  the  contrar^^  would  entitle  her  to  the  l^netits 
of  said  act. 

It  appears  that  pensioner  was  duly  advised  })y  the  Bureau,  Mslv  11, 
1908,  of  his  wife's  said  claim,  and  he  appears  to  have  acknowledged 
the  receipt  of  said  notice  at  Lynn,  Mass.,  May  16,  1908.  He  failed, 
however,  to  file  any  testimony,  to  enter  his  appearance,  or  to  offer  any 
defense  in  said  case. 

On  April  30,  1903,  without  any  additional  testimony  in  the  case,  or 
anything  to  impeach,  outweigh,  or  discredit  the  prima  facie  ca.^e 
established  by  claimant,  the  Bureau  called  upon  her  attorneys  for 
further  evidence,  and,  no  further  evidence  being  furnished,  on  June 
25,  1908,  a  second  communication  was  sent  said  attorneys  embi-acing 
the  same  call  for  testimony"  as  the  first  communication,  which  latter 
communication  is  as  follows: 

Relative  to  the  claim  of  Lucinda  A.  AVardwell,  under  the  net  of  March  3,  1899,  for 
one-half  the  pension  allowed  Alfred  Wardwell,  certificate  No.  971477,  you  are  advised 
that  there  in  required  the  claimant's  sworn  ptatement  showing  the  exact  date  of  the 
desertion  of  her  by  the  jx^nsioner,  and  all  the  facts  and  circumstances  leading  uj)  to 
and  connected  therewith,  which  statement  should  be  corrol>orated  by  tlie  testimony 
of  credible,  disinterested  witnesses  who  have  personal  knowle<ige  of  the  facts. 

In  this  connect  ion  it  is  proper  to  state  that  the  evidence  of  Mrs.  Emma  L.  Ixn^and  John 
F.  Carpenter  n^lative  to  the  desertion  is  unsatisfat^tory  for  thereaaon  that  the  statements 
contained  therein  relative  to  the  dates  of  same  are  conflicting.  In  their  respective  affi- 
davits the  date  of  desertion  is  given  as  March,  1890,  l)oth  witnesses  stating  in  the  affi- 
davits that  the  '*i)ensioner  deserted  the  claimant  for  the  last  time  in  1888.*' 

It  is  noted  also  that  the  claimant,  on  March  23,  1896,  obtained  a  decree  from  tlie 
probate  court  at  Xewbury,  Mass.,  re<iuiring  the  pensioner  to  pay  to  heron  the  first  of 
each  month  for  her  support  and  that  of  the  minor  children  the  sum  of  $12,  and  the 
claimant  should  state  under  oath  what  payments,  if  any,  have  been  made  to  her  by 
the  i)ensi(mer  in  pursuance  of  said  decree. 

There  is  also  required  the  evidence  of  at  least  two  disinterested,  credible  witnesses, 
who  have  known  the  claimant  since  she  became  of  marriageable  age  and  who  have 
personal  knowledge  of  the  facts,  showing  the  num})er  of  times  and  to  whom  she  was 
married  prior  to  her  marriage  to  the  jKiusioner,  and  also  evidence  showing  the  nnm- 
ber  of  times  and  to  whom  the  pensioner  was  married  prior  to  his  marriage  to  her. 

There  should  also  be  filed  competent  evidence  showing  in  what  manner  such  mar- 
riage or  marriages  were  dissolvecl — whether  by  death  or  divorce;  if  by  death,  there 
should  be  filed  a  duly  certified  transcript  of  the  public  record,  if  in  exi8te,nce,  show- 
ing such  death,  and  if  no  such  record  exists  the  claimant  should  state  that  fact  under 
oath  and  file  the  evidence  of  at  least  two  disinterested,  credible  witnesses  who  have 
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yiersonal  knowledge  of  the  fac't«,  nhowinjr  such  death  and  the  date  thereof;  if  by- 
divorce,  there  should  be  filed  a  duly  certified  copy  of  the  decree  of  divorce. 

There  is  also  required  the  evidence  of  at  least  two  disinterested,  credible  witnesses 
who  have  personal  knowledge  of  the  facta,  in  corroboration  of  the  claimant's  alle- 
gation that  she  was  never  divorced  from  the  iwnsioner. 

All  evidence  must  l)e  under  oath,  and  the  witnesses  testifying  in  behalf  of  the 
claimant  should  state  their  ages,  post-oflftce  a<ldres8es  (giving  street  and  number,  if 
any),  and  means  of  knowledge  of  the  facta  to  which  they  testify;  and  their  credi- 
bility should  be  certified,  so  far  as  possible,  by  the  officer  administering  the  oaths, 
in  his  own  handwriting. 

The  above  indicated  evidence  was  called  for  under  date  of  April  30,  1903,  and  no 
ret^pMinse  has  yet  been  received  to  said  call.  Claimant  will  l)e  allowed  fifteen  days 
from  the  ret*eipt  of  thb?  letter  within  which  to  file  the  evidence  indicated  herein, 
and  if,  at  the  expiration  thereof,  such  evidence  is  not  on  file,  it  will  l)e  deemed  that 
she  has  abandone<i  her  claim,  and  action  will  be  taken  accordingly. 

No  further  evidence  being  furnished  in  i-esponse  to  said  communi- 
cations, the  claim  was  I'ejected  on  the  ground  heretofore  stated,  and 
from  this  rejection  the  appeal  is  taken. 

It  is  to  be  noted  that  the  claim  was  not  rejected  on  the  ground  that 
claimant  had  abandoned  her  claim,  but  on  the  ground  that  she  had 
failed  to  furnish  "evidence  necessary  to  establish  her  title." 

The  Bureau  had  already  decided,  when  accepting  her  declaration 
and  proof,  that  claimant  had  established,  prima  facie,  her  title.  When 
was  this  prima  facie  case  destroyed?  Certainly  not  by  her  failure  to 
furnish  proof  which  the  law,  rules,  and  regulations  do  not  require. 

The  requirement  that  she  should  show  the  exact  date  of  the  deser- 
tion, desertion  not  being  denied  by  pensioner,  and  that  the  discrepancy 
of  dates  as  to  desertion  should  be  accounted  for,  said  discrepancies 
being,  for  reasons  already  stated,  but  immaterial  variance  of  dates,  as 
well  as  the  requirement  that  she  should  state  "  what  payments,  if  any," 
had  been  made  her  under  the  decree  of  the  probate  court,  in  view  of 
the  fact  that  she  had  already  furnished  the  testimon^^  of  two  credible 
witnesses  that  pensioner  had  contributed  nothing  toward  her  support 
Bince  1889  or  1890,  all  appear  to  have  been  vexatious,  needless,  and 
unauthorized  by  the  status  of  the  case,  or  the  law,  rul(»s,  and  regula- 
tions applicable  thereto. 

The  only  remaining  call  for  additional  evidence  left  for  consideration 
is  that  which  relates  to  her  title  as  the  wife  of  pensioner.  Claimant 
had  proved  her  marriage  to  pensioner  by  evidence  which  would  be 
accepted  by  the  courts  of  Massachusetts,  where  she  resided,  and  the 
courts,  State  and  Federal,  genei-ally  as  suflScient,  and  which  had  been 
accepted  by  the  Bureau  as,  prima  facie,  suflScient.  It  is  true  that  it  is 
only  the  ''lawful  wife"  who  is  entitled  to  one-half  the  pension  of  her 
husband,  but  upon  proof  of  marriage  the  law  presumes  in  favor  of  the 
validit}^  of  the  marriage  and  that  they  are  lawfulh^  husband  and  wife. 
The  marriage,  or  its  subsisting  legality  and  validity,  was  not  denied 
b}'  pensioner,  who  is  the  only  pailj'  pecuniarily  interested  in  the  ques- 
tion, yet  the  Bureau,  by  its  call  for  further  evidence,  required  her  to 
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establish  what  the  law  presumed  to  be  already  established,  i.  e.,  that 
she  and  pensioner  were  legally  competent  to  contract  a  marriage  and 
that  such  marriage  continued  to  exist  imtil  dissolved  by  death  or 
divorce.  All  of  these  questions  involving  the  competenc}'  of  the  par- 
ties to  contract  are  presumed  to  be  inquired  into  at  the  time  of  the 
marriage,  and  are  matters  of  defense  when  the  validity  of  said  mar- 
riage is  brought  in  question.  The  proof  then  rests  upon  the  part>" 
attacking  the  validity  of  the  duly  established  marriage.  This  is  a  rule 
of  evidence  as  well  as  of  law.  As  announced  in  the  case  of  Strunk  r. 
Strunk(14:P.  D.,17):    . 

It  is  a  rule  of  evidence,  recognized  and  enforced  by  Federal  and  State  courts  gener- 
ally, that  a  party  attacking  a  duly  established  marriage  on  the  ground  that  one  of  tlie 
parties  to  such  marriage  was  incompetent  to  contract  the  marriage  by  reason  of  a 
prior  subsisting  marriage,  must  not  only  prove  a  valid  prior  marriage,  but  also  that  it 
has  not  been  dissolved  in  any  manner  at  the  time  of  the  subsequent  marriage-  even 
though  it  involved  the  proving  of  a  negative;  that  every  presumption  is  in  favor  of 
the  validity  of  the  establi8he<l  marriage,  and  all  these  presumptions  must  be  over- 
come hy  satisfactory,  irrefragable  proof,  the  burden  of  proof  being  upon  the  i>arty 
attacking  the  marriage. 

See  also  departmental  decision  in  the  case  of  Forbin  v.  Forbin  (13 
P.  D.,  120),  Brobst  ^^  Brobst  (Ibid.,  218),  Willie  v.  Willie  (14  P.  D.,  43), 
and  the  authorities  cited  in  said  decisions. 

No  vexatious  or  unnecessary  burdens  or  requirements  should  be 
imposed  upon  either  the  claimants  or  pensionei"s  in  the  prosecution  or 
defense  of  claims  for  division  of  pensions  under  the  act  of  March  3, 1899. 
Claimants  in  this  class  of  cases  are  frequently,  and,  in  meritorious 
claims,  generally,  people  of  limited  means  and  should  not  be  required 
to  incur  unnecessary  or  useless  expense  in  furnishing  proof  which  good 
practice  or  the  rules  of  evidence  and  the  law  do  not  require. 

The  Rules  of  Practice  before  this  Department,  numbers  16  to  20, 
inclusive,  approved  Februar}'^  5,  1903,  as  well  as  the  Rales  of  Practice 
before  the  Commissioner  of  Pensions,  as  embraced  in  Order  69,  here- 
tofore referred  to,  are  designed  to  simplify,  systematize,  and  expedite 
the  prosecution  and  adjudication  of  claims  under  the  act  of  March  3, 
1899. 

To  apply  the  same  tests  and  precautions  as  to  the  proof  of  marriage 
in  claims  for  division  of  pension  as  is  usualW  applied  in  claims  for 
widows'  pension  is  to  impose  useless  and  unnecessary  labor  and 
expense  both  upon  the  Bureau  and  claimant.  As  has  been  frequently 
stated,  claims  under  the  first,  second,  and  third  provisos  of  the  act  of 
March  3,  1899,  are  in  the  nature  of  a  suit  at  law  for  the  recover}-  of 
money  or  to  establish  title.  As  stated  in  the  case  of  Hyatt  v,  Hyatt 
(14P.  D.,  8): 

These  claims  being  in  the  nature  of  a  suit  at  law,  and  being  between  opposite  par- 
ties, the  rules  as  to  notice  are  carefully  observ^ed. 

When,  therefore,  a  claimant  has  alleged  and  proved  a  marriage  by 
producing  a  certified  transcript  of  a  record  of  marriage  of  claimant  to 
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pensioner,  or  has  established  ])y  other  satisfactory  evidence  the  cele- 
bration of  a  marriage  ceremony  between  them,  or  by  other  proof  of 
their  marriage  contracted  and  followed  by  cohabitation  as  husband  and 
wife,  or  valid  and  satisfactory  proof  of  a  common-law  marriage  con- 
summated in  States  where  common-law  hiarriages  are  not  prohibited, 
and  the  alleged  pensioner  husband  is  duly  notified  thereof,  as  required 
by  paragraph  15  of  said  Order  61),  she  should  not  be  called  upon,  in 
the  absence  of  an}'  evidence  questioning  the  validity  or  legality  of  such 
marriage,  to  furnish  proof  of  the  legal  qualifications  of  either  herself 
or  her  alleged  husband  to  contract  said  marriage,  as  the  burden  of 
proof  to  disprove  the  subsisting  validity  of  the  established  marriage 
is  upon  the  husband  or  the  partj^  questioning  its  validit}'. 

There  appears  to  be  no  valid  reason  why,  in  this  class  of  cases,  the 
general  rule  of  law  and  evidence  should  be  changed  and  the  burden 
of  proof  shifted  upon  the  claimant.  By  observing  and  applying  the 
well-known  rules  of  evidence  much  time  and  expense  will  be  saved 
the  Bureau,  as  well  as  claimants  and  pensioners,  in  the  adjudication 
of  claims,  and  no  possible  loss  or  injustice  will  be  suffered  or  sustained 
by  the  Gov^ernment,  the  claimant,  or  the  pensioner,  but  the  benefits 
conferred  by  the  act  of  March  3,  1899,  will  be  more  expeditiously, 
economically,  and  justly  conferred  upon  the  beneficiaries. 

Where  a  claimant  has  tiled  a  valid  declaration  under  the  first  pro- 
viso of  the  act  of  March  3,  1899,  with  proof  in  support  thereof 
sufficient  to  establish  a  prima  facie  case  under  the  law,  and  no  evidence 
is  filed  by  pensioner  and  her  prima  facie  case  is  not  destroyed  or 
rebutted,  the  rejection  of  the  claim,  on  the  ground  that  claimant 
''has  failed  to  furnish  the  evidence  necessary  to  establish  her  title 
within  the  meaning  of  the  act,"  is  error. 

When  Congress  used  the  words  "lawful  wife"  in  said  act  there  is 
nothing  to  indicate  that  it  was  intended  to  thereby  change  the  rule  of 
evidence  as  to  proof  of  marriage  or  to  deprive  her  of  the  benefit  of 
the  legal  presumption  in  favor  of  marriage,  but,  on  the  contrary,  the 
further  language  of  the  act  requiring  the  Commissioner  of  Pensions, 
upon  being  satisfied  by  "competent  evidence"  of  such  desertion, 
would  indicate  that  Congress  intended  no  change  in  the  usual  methods 
of  proving  wifehood  or  desertion. 

I^awful  wifehood  is  established  prima  facie  under  the  act  of  March 
3,  1899,  by  proof  of  marriage  under  the  general  rules  of  evidence 
applicable  thereto,  and  claimants  are  entitled  to  the  benefit  of  the 
presumptions  in  favor  of  marriage. 

As  the  claimant  in  this  case  had  established  a  prima  facie  case,  which 
was  not  impaired  or  destroyed  by  any  evidence,  and  as  pensioner  had 
due  notice  of  her  said  claim  and  interposed  no  defense,  the  rejection 
of  her  claim  upon  the  ground  stated  was  unwarranted,  and  said  action 
is  accordingly  reversed. 
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ADULTEROUS  COHABITATION— MAURI  AGE  AND  DI\"ORCE- 
IMPEDIMENT, 

Annie  L.  Tripp  (widow). 

1.  The  fact  that  claimant  kept  house  for  a  second  cousin  after  liis  wife*B  death  and 

livetl  with  him  for  sixteen  years,  together  with  the  testimony  of  onewitnesHwho 
says  he  saw  them  both  coming  out  of  the  same  bedroom  one  morning,  is  not 
sufficient  to  establish  the  claim  that  such  claimant  lived  in  open  and  notorious 
adulterous  cohabitation,  in  the  face  of  the  denial  of  each  of  the  imrtiet?,  corrobo- 
rated by  the  evidence  of  the  postmaster  and  the  near  neighbors  of  claimant  who 
say  they  never  heard  of  any  immoral  conduct  between  said  parties,  and  that 
they  were  considered  and  believed  to  he  upright,  honorable,  and  moral  people. 

2.  The  fact  that  claimant,  prior  to  her  marriage  to  the  soldier,  lived  for  nineteen 

years  with  one  Burch  in  the  relation  of  husband  and  wife  and  bore  him  six 
children,  coupled  with  the  fact  that  they  separated  and  each  thereafter  married 
again,  and  testimony  showing  that  the  agreement  between  Burch  and  claimant 
was  that  they  should  live  together  as  husband  and  wife  so  long  as  they  could 
agree,  is  not  sufficient  to  establish  a  common-law  marriage. 

A8sista7it  ^Secretary  M.   Tf]  Miller  to  tlte  CoiiDniss toner  of  PensioriSy 

November  19,  1903. 

Cornelius  F.  Tripp,  formerly  a  private  in  Company  A,  One  hun- 
dred and  twenty -fifth  New  York  Volunteer  Infantry,  was,  at  the  time 
of  his  death  from  dropsy  July  10,  1880,  a  pensioner  under  the  gen- 
eral law,  with  a  rating  of  $12  per  month,  on  account  of  gunshot  wound 
of  jaw  and  mouth.  On  January  8,  1881,  his  widow,  Annie  L.  Tripp, 
filed  a  declaration  for  pension  under  the  general  law,  which  was  even- 
tually rejected  on  the  ground  that  the  soldier's  death  was  not  due  to 
his  military  service,  but  meantime,  May  25,  1891,  she  had  also  filed  a 
claim  under  the  act  of  June  27,  1890,  which  latter  claim  was  rejected 
November  27,  1899,  on  the  ground  that  she  had  forfeited  her  title  to 
pension  by  living  in  open  and  notorious  adulterous  cohabitation  with 
one  Eleazor  Larrabee  since  the  soldier's  death,  a«  shown  by  evidence 
obtained  on  special  examination. 

On  June  25,  1901,  claimant  filed  her  own  affidavit  and  those  of 
Eddie  Card  and  Charles  A.  Miller,  with  a  view  to  the  reopening  of 
said  claim,  which  application  for  reopening  was  denied  March  26, 
1901,  because  said  testimony  was  not  deemed  sufficient  to  controvert 
the  evidence  on  file  when  the  action  of  rejection  was  taken. 

From  the^e  adverse  actions  in  the  claim  under  the  act  of  June  27^ 
1890,  claimant's  attorney  took  an  appeal  May  1, 1901,  contending  that 
the  evidence  filed  in  support  of  the  application  for  reopening  shows 
not  only  that  his  client  is  not  guilty  of  the  specific  offense  charged 
against  her,  but  bears  a  good  reputation  in  the  community  where  she 
has  resided  for  nineteen  years  last  past. 

It  appears  in  evidence  that  for  about  nineteen  years  prior  to  the 
ceremonial  marriage  to  the  soldier  the  claimant,  whose  maiden  name 
was  Anna  L.  Harrington,  and  one  Jacob  Burch  lived  together  and 
sustained  toward  each  other  all  the  relations  of  husband  and  wife. 
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and  that  during  that  period  she  was  known  as  Mrs.  Burch  and  bore 
six  children.  Her  relations  with  Burch  terminated  shortly  before 
she  was  ceremonially  married  to  the  soldier,  December  29,  1875,  by  a 
justice  of  the  peace.  The  immediate  cause  of  the  separation  seems 
somewhat  in  doubt.  Burch  testified,  in  deposition  taken  before  Special 
Examiner  Linnell  September  26, 1899,  that  he  would  always  have  kept 
and  regarded  claimant  as  his  wife,  but  she  '"got  to  running  after 
Tripp  and  went  oflF  with  him,''  but  the  claimant,  in  her  deposition  taken 
the  same  day,  makes  the  following  very  different  explanation  of  their 
disagreement. 

I  did  not  leave  him  entirely  of  my  own  accord.  He  waa  runninj^  with  another 
woman,  the  one  he  is  married  to  now,  and  I  told  him  to  choose  between  us,  and  he 
chose  Mrs.  Bentley.     Then  I  got  out. 

Whatever  the  actual  cause  of  the  separation  may  have  been,  how- 
ever, the  fact  that  she  subsequently  married  the  soldier  and  Burch 
married  Mrs.  Bently  would  indicate  that  neither  of  them  then  regarded 
their  former  relations  to  each  other  as  a  valid  common-law  marriage. 

It  further  appears  that  after  the  soldier's  death  in  1880  the  claimant 
earned  a  rather  precarious  support  by  working  as  a  servant  in  various 
families,  until  about  18>^3,  when  she  became  domiciled  in  the  home  of 
a  farmer  named  Eleazor  Larrabee,  where  she  has  continued  to  reside, 
and  with  whom  it  was  charged  she  has  since  maintained  illicit  relations. 

In  your  report  of  October  17,  1902,  transmitting  the  papers  you 
expressed  the  opinion  that  the  rejection  of  the  claim,  on  the  grounds 
hereinafter  stated,  should  be  adhered  to,  but  it  appearing  to  the 
Department  from  reading  the  evidence  then  on  file  that  the  special 
examiner  who  took  the  testimony  of  some  of  her  relatives  may  have 
been  somewhat  influenced  by  their  manifest  enmity  toward  the  claim- 
ant, and  in  view  of  the  fact  that  the  postmaster  of  the  town  near 
which  she  had  resided  for  the  past  sixteen  or  eighteen  years  had  testified 
that  he  had  never  heard  anything  against  her  moral  character  during 
that  period,  the  papers  were  returned  to  your  Bureau  July  31,  1903, 
with  instructions  that  the  claimant  be  accorded  the  benefit  of  a  special 
examination  to  be  conducted  by  some  other  examiner  who  should  be 
specially  directed  to  conduct  such  examination  in  a  thorough  and 
impartial  manner. 

In  your  report  of  October  20,  1903,  again  forwarding  the  papers  to 
this  Department,  you  say: 

Respectfully  transmitted  to  the  honorable  Secretary  with  the  evidence  secured  on 
special  examination.  The  claim  is  now  approved  for  rejection  on  the  jzjound  that 
claimant  was  not  legally  married  to  the  soldier. 

On  the  new  face  brief  an  amplified  statement  of  the  ground  of  this 
later  rejection  appears  as  follows: 

Rejected  on  the  ground  that  the  claimant  is  not  the  legal  widow  of  the  soldier, 
never  having  been  lawfully  married  to  him,  as  she  had  a  husband  living  and  undi- 
vorced  when  she  attempted  to  marry  in  1875. 
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Taking  up  for  conaideration  these  actions  of  rejection  chronologic- 
ally, the  evidence  obtained  on  first  special  examination  tended  to  show 
that  claimant's  relations  with  Larrabee  were  illicit.  Sarah  M.  Riley, 
claimant's  own  sister,  testified  that  it  was  her  understanding  that  rela- 
tions similar  to  those  previously  existing  between  Burch  and  claimant 
now  prevail  between  her  and  Larrabee,  although  she  had  no  personal 
knowledge  of  the  fact,  never  having  visited  her  sister  at  Larrabee's 
house. 

Clarence  Priest,  claimant's  nepnew,  swears  that  he  spent  a  night  at 
Larrabee's  house  in  the  summer  of  1899,  and  after  he  arose  early  next 
morning,  he  saw  Larrabee  and  claimant  come  out  of  the  same  bedroom. 
Larrabee,  in  his  deposition  taken  before  Special  Examiner  Charles  W. 
Linnell,  September  26,  1899,  testified  as  follows : 

I  am  the  man  in  whose  house  Annie  Tripp  has  lived  for  about  sixteen  or  seventeen 
years.  I  hired  her  to  work  at  housework  and  help  in  the  care  of  my  parents  who 
were  old.  I  did  not  premise  her  any  specific  pay ;  said  I  would  give  her  food  and 
clothes  and  some  spending  money.  1  have  never  paid  her  wages.  She  has  had  the 
poultry  money  for  her  own  and  whenever  1  have  had  a  spare  dollar  I  have  given  it 
to  her. 

In  response  to  the  direct  question,  "  Do  you  state  under  oath  that 
you  never  had  sexual  connection  with  Annie  Tripp  ?"  he  said : 

I  wont  answer  that.     I  wont  give  any  woman  away.    You  can  think  what  you  like. 

Mrs.  Julia  M.  Gleason,  who  has  known  claimant  from  childhood, 
and  stood  up  with  her  when  she  was  married  to  the  soldier,  testified 
that — 

Some  people  that  had  been  there  say  they  slept  together — her  and  Larrabee — but 
I  do  not  know.  The  parties  I  mean  were  Clarence  Priest  and  the  two  Riley  boys, 
sons  of  Sarah  M.  Riley. 

The  deposition  of  Charles  A.  Miller,  whose  aflSdavit  had  previously 
been  tiled  in  the  c^se,  was  not  taken  bj'^  Special  Examiner  Linnell.  In 
said  affidavit  the  affiant  testified  that  he  is  postmaster  at  Johnsonville, 
N.  Y. ;  that  claimant  had  resided  at  Larrabee's  house,  within  half  a 
mile  of  the  post-office,  for  the  past  sixteen  years,  and  during  that 
period  he  had  never  heard  anything  against  her  moral  character.  He 
further  testified  as  follows: 

Deponent  can  truthfully  say  that  if  the  claimant  had  lived  in  this  neighborhootl  in 
open  and  notorious  cohabitation  with  Eleazor  Larrabee,  or  any  other  person,  depo- 
nent, as  well  as  others  in  this  neighborhood,  would  have  heard  something  of  it,  and 
deponent  can  truthfully  say  such  is  not  her  reputation  in  this  comnmnity  where  she 
resides. 

It  appears  that  upon  the  return  of  the  papers  to  your  Bureau  for  the 
purpose  of  a  further  special  examination  the  case  was  platted  in  the 
hands  of  Special  Examiner  H.  P.  Maxwell,  who  took  the  depositions 
of  eight  witnesses,  including  Postmaster  Miller,  all  of  whom  testify 
that  claimant  bears  a  good  reputation  in  the  communitj^  in  which  she 
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resides.     Examiner  Maxwell,  in  his  official   report  to  the  Bureau, 
s&ys: 

The  testimony  taken  by  me  is  that  ot  persona  who  have  lived  in  the  hou&e  with 
claimant  and  Eleazor  Larrabee,  and  their  nearest  neighbors,  who  have  been  on  terms 
of  intimacy  with  the  parties  in  question.  In  addition  to  the  testimony  herewith  I 
saw  and  inter\'iewe<l  John  Dorr,  mentioned  by  Mr.  Larrabee,  and  his  (Mr.  Dorr*s) 
wife,  and  they  Ppoke  in  high  terms  of  claimant  as  well  as  of  Mr.  Larrabee.  I  asked 
them  to  make  a  sworn  statement  to  me,  but  this  they  declined  to  do  for  the  reason  that 
they  are  old  and  fearful  that  to  make  such  a  statement  it  might  l)e  the  cause  of  their 
having  to  attend  court.  They  are  well  to  do  people  and  are  reliable,  but  very  much 
afraid  of  "the  law;"  therefore  would  not  testify,  and  I  did  not  press  the  matter,  for 
the  reason  that  I  already  had  testimony  covering  the  time  of  which  they  had 
knowledge. 

Claimant  is  an  old  and  decrepit  woman;  very  nervous  and  easily  confused  by  rea8«Dn 
of  hebetude.  In  making  inquiries  in  the  neighborhood,  outside  of  her  immediate 
circle,  I  faile<l  to  hear  a  word  derogatory  of  her  moral  character.  Everyone  with 
whom  I  talked  about  her  f<poke  of  her  as  a  quiet,  hard  working,  and  inoffensive 
woman. 

Postmaster  Miller  testified  as  follows: 

I  am  39  years  of  age;  my  post-office  address  is  Johnson ville,  Rensselaer  County, 
N.  Y.  I  am  the  postmaster  at  paid  place,  and  have  held  that  office  during  the  past 
five  years.  I  have  known  the  claimant,  Annie  L.  Tripp,  for  the  past  six  years.  She 
is  living  with  one  Eleazor  Larrabee  as  his  housekeeper.  This  has  always  been  my 
underetanding  of  the  matter. 

Q.  What  is  the  reputation  of  this  claimant  for  chastity  and  morality  in  this  com- 
munity?— A.  It  is  all  right  as  far  as  I  have  ever  heard.  I  have  never  heard  anything 
to  the  contrary. 

Q.  If  she  had  been  an  adulterous  woman,  during  your  knowledge  of  her,  would  you 
have  known  or  heard  of  it? — A.  I  should  naturally  think  I  would  for  the  reason  that, 
holding  the  public  position  that  I  have  held  for  the  past  five  years,  I  would  have 
heard  it  as  a  part  of  the  gossip  of  the  neighborhood.  Her  mail  has  always  come  to 
the  address  of  Annie  L.  Tripp,  and  never  in  the  name  of  Mrs.  Larrabee.  She  has 
lived  within  a  half  a  mile  of  this  office  during  my  entire  knowledge  of  her,  and  as  I 
aay,  I  have  never  heard  a  word  derogatory  of  her  in  any  way. 

Eleazor  I^arrabee,  who,  in  his  former  deposition,  had  made  an 
apparently  very  damaging  statement  in  response  to  a  direct  question 
asked  b}'  Special  Examiner  Linnell,  testified  as  follows: 

I  have  known  the  claimant,  Annie  L.  Tripp,  for  about  twenty- three  years,  and 
she  has  been  in  my  employ  for  the  past  sixteen  or  eighteen  years  as  my  housekeeper. 
We  are  second  cousins.  She  came  to  my  house  after  my  wife  died  to  take  care  of 
my  parents,  and  she  took  care  of  them  as  long  as  they  lived.  My  mother  died  first 
and  father  died  after  I  moved  to  this  neighborhood.  I  came  to  this  neighborhood 
about  fourteen  years  ago.  After  father  died,  Mife.  Tripp  continued  to  stay  with  me 
aa  my  housekeeper,  and  she  is  still  with  me  in  that  capacity.  Slie  has  never  been 
here  as  my  wife  or  in  an  adulterous  manner.  We  have  never  occupied  at  any  time 
the  relation  of  husband  and  wife.  We  have  never  occupied  the  same  room  and  bed 
together,  and  have  never  lived  in  adultery  with  each  other.  We  have  lived  in  this 
neighborhood  for  about  fourteen  years  last  past,  and  our  neighbors  can  tell  you  of 
the  relationship  that  has  existed  between  us  during  all  of  said  years.  I  have  also 
had  hired  help  about  me  occasionally,  who  have  slept  in  my  house  while  employed 
by  me,  and  if  found  they  can  tell  you  of  our  relationship.    Amos  A.  McChestney  is 
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now  employed  by  me  for  the  past  two  months.  Prior  to  him  Ebenezer  GriflSn  was 
with  me  last  year.  The  last  I  heard  of  him  he  was  working  for  a  man  named 
Charles  Giles,  near  West  Hoosick,  and  before  him  Edward  Card  had  worked  for  me 
off  and  on  for  four  or  five  years,  and  I  do  not  know  but  longer.  Mr.  Card  is  the 
first  man  I  hired  after  I  came  to  this  place.  There  was  a  man  named  Wilber  that 
worked  for  me  some  at  a  time  when  Mr.  Card  was  not  with  me,  but  I  do  not  know 
where  he  is,  but  I  think  he  is  dead.  Prior  to  my  coming  to  this  neighborlnKxi  I 
lived  about  8  miles  from  here  near  South  Pittstown,  this  county.  I  wot*  living  there 
when  this  claimant  first  came  to  live  with  me.  Andrew  Kittley  was  my' next  neigh- 
bor, but  his  wife  died  and  he  moved  away  to  parts  unknown  to  me.  The  next 
family  to  me  was  John  Dorr,  but  he  has  also  moved  away.  You  can  prolwibly  get 
bis  address  at  the  post-office  at  this  place.  All  the  other  neighbors  at  South  Pitts- 
town  have  either  died  or  moved  away.  <  I  can  not  refer  you  to  any  others  in  that 
locality  that  would  know  anything  alx>ut  me  while  I  lived  there.  I  state  on  my  oatli 
that  this  claimant  has  never  occupied  any  other  relation  to  me  than  thr.t  of  my 
housekeeper. 

Upon  reading  all  the  evidence  in  this  case  bearing  upon  the  question 
of  the  widow's  illicit  relations  with  Larrabee,  it  is  observed  that  the 
only  witness  who  has  testified  from  alleged  personal  knowledge  of  the 
facts  is  Clarence  Priest  (a  nephew  of  claimant),  who,  according  to 
Special  Examiner  Linnell's  official  report,  does  not  bear  a  good  repu- 
tation in  the  community,  and  it  may  be  here  properly  mentioned  that 
said  special  examiner  reports  the  same  thing  in  regard  to  the  reputa- 
tion of  Julia  M.  Gleason  and  Sarah  Riley,  whose  testimon}'  he  took 
about  the  same  time,  although  he  adds,  "But  I  believe  in  thi«  ca.se 
they  told  the  truth." 

But  if,  for  the  sake  of  the  argument,  it  be  accepted  that  Priest  did 
tell  the  truth  when  he  testified  that  he  saw  claimant  and  I^arrabce 
coming  out  of  the  same  bedroom  one  morning  and  that  Larrabee 
declined  to  answer  the  .question  put  to  him  b}"  Special  Examiner 
Linnell  because  a  truthful  reply  would  have  been  an  admission  that 
he  did  have,  on  one  occasion,  at  least,  illicit  intercourse  with  claimant, 
those  facts,  alone,  would  not  be  sufficient  to  establish  the  condition  of 
"open  and  notorious  adulterous  cohabitation"  contemplated  in  the 
act  of  August  7,  1882. 

The  rule  followed  in  the  case  of  State  v.  Marvin  (12  Iowa,  499)  may 
be  properly  applied  in  the  case  at  bar.  In  that  case  the  accused  par- 
ties lived  together  in  the  same  house  in  the  relation  of  master  and 
servant,  and  on  two  occasions  the  defendant,  Marvin,  was  seen  getting 
out  of  bed  with  the  female  defendant.  The  jury  returned  a  verdict  of 
guilty,  and  judgment  was  entered  for  the  State,  but  on  appeal  the 
judgment  was  reversed.     The  appellate  court  said: 

The  defendants  were  not  living  together  as  man  and  wife.  Secret  acts  of  inter- 
course would  not  make  them  liable.  The  burden  of  the  offense  is  the  open,  lewd, 
lascivious  conduct  of  the  jxarties  living  together  as  man  and  wife.  It  is  the  publicity 
and  disgrace,  the  demoralizing  and  debasing  influence  that  the  law  is  designed  to 
prevent. 
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In  Virginia,  under  a  statute  similar  to  that  in  Iowa,  it  was  held  in 
the  case  of  Primer  ^\  The  Commonwealth  (10  Va.  Law  J. ,  520)  that — 

To  constitute  the  offense  of  lewd  and  lascivious  cohabitation,  within  the  meaning 
of  the  statute,  it  must  be  shown  that  the  parties  lived  together  openly  and  notoriously, 
as  though  the  marriage  relation  existed  between  them;  occasional  acts  of  incontinence 
an'  not  sufficient. 

In  the  cuise  of  Sarah  J.  Grooms  (7  P.  D.,  p.  207),  the  act  of  August 
7,  1882,  was  construed  as  applying  alike  to  pensioners  and  applicants 
for  pensions,  and  it  was  further  held  that — 

0\yeu  and  notorious  adulterous  cohabitation  by  a  widow,  as  contemplated  by  said 
act,  may  be  proved  by  her  conduct  in  habitually,  oi)enly,  notoriously  consorting 
with  one  or  more  persons  of  the  opposite  sex  under  circumstances  which  would  lead 
the  guanie<l  discretion  of  a  reasonable  and  just  man  to  infer  from  such  relation,  as  a 
necessary  conclusion,  that  it  was  illicit. 

From  a  careful  consideration  of  all  the  evidence  in  the  case,  it  satis- 
factorily appears  that,  during  her  widowhood,  the  claimant  has  endeav- 
ored to  live  a  blameless  life,  and  has  not,  during  that  period,  been 
guilty  of  such  unlawful  conduct  as  would,  by  the  provisions  of  the  act 
of  August  7,  1882,  work  a  forfeiture  of  her  title  to  a  pension. 

The  action  of  November  27, 1899,  rejecting  her  claim  on  the  ground 
that  she  has  violated  said  act  is,  therefore,  reversed. 

From  the  later  action  of  the  Bureau,  rejecting  the  widow's  claim  on 
the  ground  that  she  is  not  the  legal  widow  of  the  soldier,  has  not  yet 
been  apixaled  from,  and  for  the  probable  reason  that  she  has  not  been 
advised  as  yet  of  such  adverse  action,  but  the  evidence  on  tile  when  the 
claim  was  previously  rejected,  and  that  obtained  since,  appears  to  the 
Department  to  so  clearly  establish  that  she  vvas  the  lawful  wife  of  the 
soldier  that  that  feature  of  the  case  will  be  disposed  of  at  this  time, 
and  further  delay  incident  to  the  foimal  filing  of  a  second  appeal  be 
thus  avoided. 

The  only  question  for  consideration  in  this  feature  of  the  case  is 
whether  or  not  the  claimant's  relations  to  Burch  prior  to  her  ceremo- 
nial marriage  with  the  soldier  were  such  as  to  establish  a  common- 
law  marriage  that  was  irrevocable  by  the  parties  without  the  inter- 
vention of  a  divorce  court.  The  fact  that  they,  in  the  absence  of  a 
ceremonial  marriage,  commenced  to  live  and  cohabit  together  as  hus- 
band and  wife  when  claimant  was  very  young,  and  maintained  such 
relations  for  about  nineteen  j^ears,  six  children  being  born  to  them 
during  that  period,  is  established  by  the  evidence;  but  whether  or  not 
they  ever  did  or  did  not  verbally  agree  to  be  husband  and  wife,  at  any 
time,  is  not  established,  and,  for  the  purposes  of  this  case,  that  ques- 
tion is  not  of  serious  importance.  In  her  application  for  a  pension 
under  the  general  law,  in  January,  1881,  she  alleged  that  she  was  mar- 
ried to  Burch  in  1857,  but  did  not  say  whether  it  was  a  ceremonial  or 
common-law  marriage.     In  her  first  deposition,  taken  before  Special 
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Examiner  Linnell,  in  1899,  she  denied  a  marriage  with  him,  but  admitted 
that  she  was  called  Mrs.  Burch  while  she  was  living  at  his  house.  In 
her  deposition  of  September  last  she  denied  marriage,  but  admitted 
that  she  and  Burch  had  a  verbal  agreement  to  have  each  other  as  hus- 
band and  wife  as  long  as  they  could  agree,  and  in  this  statement  is 
corroborated  by  the  evidence  of  Julia  M.  Gleason,  who,  in  her  depo- 
sition of  September  25,  1899,  testified  that  "they  agreed  to  live 
together  only  a^  long  as  they  could  agree,  and  after  they  got  to  quar- 
reling they  parted." 

Burch  testified,  in  his  deposition  before  Special  Examiner  Linnell, 
in  September,  1899,  that  they  had  lived  together  as  husband  and  wife 
for  nineteen  years;  that  claimant  was  then  known  as  and  called  '^Mrs. 
Burch."  He  further  testified,  "I  knew  we  formed  a  common-law 
marriage,  and  if  she  had  not  left  me  T  would  have  always  kept  her 
and  regarded  her  as  my  wife  until  she  died,"  but  in  response  to  the 
question,  ''Why  is  she  not  now  your  legal  wife?"  he  said,  ''Because 
she  left  me  and  married  Tripp,  and  that  cleared  her  from  mo.  Then 
I  married  the  Widow  Bentley,  about  four  years  later,  and  I  call  her 
my  legal  wife." 

Bishop,  in  his  work  on  Marriage  and  Divorce  (sec.  513),  in  speaking 
of  evidence  of  marriage  by  cohabitation  and  repute,  says: 

Its  weight  depends  on  the  circumstances  of  the  individual  case,  controlled  by  mat- 
ter happening  even  after  the  cohabitation  ceased,  as  by  cessation  itself,  the  contract- 
ing of  another  marriage,  and  the  like. 

The  claimant  and  Burch  were  during  the  nineteen  years,  and  are 
yet,  citizens  of  the  State  of  New  York,  in  which  State  common-law 
marriages,  under  certain  conditions,  are  recognized  to  be  equally 
valid  with  those  made  in  facie  ecclesise  or  in  the  presence  of  a  civil 
magistrate  (Atty.  Gen.  Butler,  Op.,  287),  but  under  the  facts  and  cir- 
cumstances of  the  case  at  bar  it  is  not  believed  that  the  conclusion 
reached  by  the  Bureau  would  be  upheld  by  the  courts  of  that  State. 
In  the  case  of  Newton  v,  Southworth  (7  N.  Y.  State,  130),  decided  in 
1887,  the  facts  are  so  similar  to  those  in  the  case  at  bar  that  they  are 
here  set  out  at  some  length. 

Dolphin  Harrison  and  Lydia  A.  Harrison  executed  a  mortgage  in 
which  it  was  stated  that  they  were  husband  and  wife.  In  the  fore- 
closure proceedings  it  was  conceded  on  the  hearing,  b}'^  the  parties 
who  disputed  the  existence  of  said  relation,  that  the  mortgagors  had 
lived  and  cohabited  together  and  held  themselves  out  to  the  community 
as  man  and  wife,  continuously,  for  thirty  years;  that  they  were  gener- 
ally reputed  to  be  husband  and  wife  in  that  community;  that  she  bore 
the  name  of  Lydia  A.  Harrison,  and  that  during  said  period  of  cohabi- 
tation five  children  were  born  unto  them,  whom  said  Harrison  acknowl- 
edged as  his  children,  and  they  bore  his  name.  But  in  said  concession 
it  was  expressly  stated  that  it  was  not  conceded  that  the  intercourse  of 
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Dolphin  and  Lydia  was  that  of  lawful  husband  and  wife.    The  supreme 
court  said: 

The  facts  thus  admitted  were  of  themselves  sufficient  to  raise  the  presumption  of 
marriage,  even  ah  hough  the  fact  appeareil,  as  it  did  hy  the  testimony  of  Lydia,  that 
there  was  no  ceremonial  marriage.  A  present  agreement  l)etween  parties  competent 
to  take  ca<*h  other  for  husband  and  wife  is  enough,  in  this  State,  to  constitute  a  valid 
contract  of  marriage,  and  such  an  agreement  inay  well  be  presumed  from  the  facts 
above  stated,  if  there  is  nothing  in  the  case  to  repel  such  presumption. 

It  has  been  said  that  the  presumption  of  marriage  from  cohabitation,  apparently 
matrimonial,  is  one  of  the  strongest  known  to  the  law,  especially  in  a  case  involving 
legitimacy,  and  the  presumption  can  only  be  repelled  by  the  most  cogent  and  satis- 
factory evidence.  Hynes  v.  McDermott  (91  N.  Y.,  451),  and  cases  cited  therein. 
The  countervailing  evidence  in  this  case,  we  think,  meets  the  requirements  of  that 
rule.  ' 

In  1863  Harrison  and  Lydia  separated  and  ceased  to  live  together.  In  July,  1864, 
Harrison  married  the  respondent,  Laura  A.  Harrison,  and  in  July,  186.5,  Harrison 
being  then  living,  Lydia  married  John  H.  Southworth.  Kach  of  these  marriages 
was  ceremonial,  and  if  Lydia  was  the  lawful  wife  of  Harrison  each  of  those  marriages 
was  bigamous. 

But  the  law  presumes  against  the  commission  of  crime,  and  that  presumption 
stands  opposed  in  this  case  to  the  presumption  against  illicit  intercourse  and  neutral- 
izes it.  As  was  said  by  Gilbert,  J.,  in  Foster  v.  Haw^ley  (8  Hun.,  68,  72),  we  can  not 
raise  a  presumption  of  a  contract  of  marriage  when  the  dire<*t  conse<iuence  of  so  doing 
would  involve  l)oth  parties  to  it  in  the  crime  of  bigamy.  See  also  Jackson  r.  Claw, 
18  Johns.,  346;  Clayton  v.  Wardell,  4  N.  Y.,  230;  Chamberlain  v.  Chamberlain,  74 
id.,  423. 

The  facts  and  circumstances  of  the  case  at  bar,  as  disclosed  by  the 
evidence,  are  so  nearly  identical  with  those  in  which  the  foregoing 
opinion  was  rendered  that  there  can  be  no  possible  question  that,  in  the 
State  of  New  York,  where  claimant  and  Burch  resided  during  their 
intercourse,  the  law  would  recognize  said  relations  as  mere  concubin- 
age, and  as  the  intercourse  was  terminated  prior  to  the  ceremonial 
marriage  of  claimant  to  the  soldier  it  can  not,  properly,  he  held  to 
affect  her  title  to  pension. 

The  action  rejecting  the  claim  for  pension  on  the  ground  that  she  is 
not  the  legal  widow  of  the  soldier  is,  therefore,  also  reversed. 


8EBVICB— ENLISTMENT— MXJ8TER-DI8CHABQE--RKCOBI>. 

Graham  Thorn. 

Claimant  was  pensioned  under  the  act  of  June  27,  1890,  but  his  name  was  dropped 
from  the  roll  on  November  9,  1901,  on  the  ground  that  he  was  a  rejected  recruit 
and,  therefore,  not  in  the  United  States  service  as  an  enlisted  man.  Restoration 
to  the  rolls  was  refuse<l  on  the  ground  that  the  records  of  the  War  Department 
show  that  claimant  was  not  in  the  service  of  the  United  States. 

The  records  and  the  evidence  taken  on  special  examination  show  that  he  was  in  the 
service  of  the  United  States  more  tlian  ninety  days,  having  been  enlisted  June 
13,  1862,  and  discharged  to  date  from  December  18,  1862. 
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A88ista7it  Secret  (try  2L    W,  Miller  to  the   Cinmnhstojiei'^  of  Pensions^ 

Xorrmher  19,  1003, 

Graham  Thorn,  formerly  a  private  of  Company  H,  Tenth  West 
Virginia  Volunteer  Infantry,  was  pensioned  under  the  act  of  June  27, 
1890,  with  a  mting  of  ^8  per  month  from  September  <>,  181*0,  on 
account  of  disability  due  to  rheumatism  and  nasopharyngeal  catarrh. 
On  Noveml)er  29,  1901,  his  name  was  dropped  from  the  rolls  on  the 
ground  that  the  pensioner  was  a  rejected  recruit  and,  therefore,  not 
in  the  United  States  service  as  an  enlisted  man. 

From  this  action  of  the  Bureau  his  attorneys  took  an  appeal,  con- 
tending as  follows: 

It  is  submitted  that  the  action  of  (dropping  is  erroneous.  It  is  allege^l  by  the 
soldier  that  he  was  enlisted  on  June  13,  1862,  and  was  honorably  diet-liarvo*!  on 
December  18, 1862,  and  he  has  been  granted  a  rertificate  of  that  fact  by  the  Adjutant- 
General,  United  States  Army.  The  action  of  dropping  appears  to  Ihj  l»L«ed  on  a 
changt^  of  opinion  in  the  Bureau  of  Pensions  as  to  applicant's  j)ensionabl('  j^Tvice, 
because  he  was  never  mustere<l  in.  It  has  been  held  (Wm.  N.  Davis,  7  P.  D.,  33;?) 
that  muster  in  is  not  essential  to  }>ensionable  status  under  the  act  of  June  27.  1890. 
It  is  also  submitted  that  the  former  decision  whereby  claimant's  name  was  plactni  on 
the  rolls,  should  Ije  held  to  be  a  thing  adjudicate<l,  and  therefore  not  di.'<turl)e<l.  See 
Jacob  Nix,  4  P.  D.,  o.  s.,  260;  Charles  F.  Borthwick,  10  P.  D.,  249;  an<i  the  cases 
therein  cited. 

In  your  report  of  December  13,  1902,  transmitting  the  papers  to 
this  Department,  you  expressed  the  opinion  that  the  action  ap|)ealed 
from  should  be  adhered  to,  the  pensioner  never  having  ])eon  in  the 
service  of  the  United  States;  but  before  finally'  disposing  of  the  apjx'al 
the  Department  desired  information  as  to  the  military  service  actually 
rendered  by  said  pensioner  and  the  papers  were  according!}'  returned 
to  your  Bureau,  July  31,  1903,  with  instructions  that  a  special  exam- 
ination be  ordered  with  that  purpose  in  view. 

In  your  report  of  November  5,  1903,  again  forwarding  the  papers, 
including  the  evidence  obtained  on  the  special  examination,  to  this 
Department,  you  say: 

Respectfully  tran8mitte<i  to  the  honorable  »Secretary  with  the  opinion  that  the 
action  appealed  from  should  be  adhered  to.  The  Department  holds  in  the  cas»e 
Thomas  J.  Moorman,  No.  49,  current  series,  that  this  Bureau  is  l)Ound  to  follow  the 
records  of  the  War  Department  in  cases  where  such  records  show  the  fact  of  enlist- 
ment and  discharge. 

If  the  record  is  erroneous,  application  must  l>e  made  to  the  War  Department  to 
change  it.  The  final  holding  of  the  War  Department  in  the  case  in  hand  is  that  thia 
soldier  or  claimant  was  never  discharged,  inasmuch  as  he  was  never  in  the  military 
service  of  the  United  States.  Special  examination  has  been  had  as  directed  by  the 
Department  and  the  claim  is  again  approved  for  rejection. 

On  the  new  fa<*o  brief  the  exact  ground  on  which  the  claim  is  now 
approved  for  rejection  is  stated  in  the  following  language: 
Approved  for  rejection  on  the  ground  of  no  title. 
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The  records  of  tlie  War  Department  show  that  claimant  was  not  in  the  service  of 
the  rnite<i  States  as  a  member  of  Company  H,  Tenth  Virginia  Infantry  (subcequently 
known  as  Tenth  West  Virginia  Infantry),  as  alleged. 

See  letter  of  honorable  Ai*8i.stant  .Se<'retary  of  Interior  and  S.  E.  Reports. 

The  testimony  obtained  on  special  examination  consists  of  claimant's 
own  sworn  statement  of  his  military  history,  and  the  depositions  of 
two  of  his  comi-ades,  and  the  evidence  of  these  three  witnesses,  whose 
good  reputation  for  truth  and  veracity  is  certified  h}'  the  special  exam- 
iner, clearh^  establishes  the  fact  that  from  enlistmeiit,  June  13,  1S62, 
until  discharge,  December  18,  1862,  he  wore  the  uniform  and  per- 
formed all  the  duties  usualh'  required  of  a  private  soldier,  or,  in  other 
words,  just  such  services  as  were  rendered  by  other  soldiers  of  his 
rank  in  the  same  company.  He  was  subject  to  the  orders  of  his 
superior  officers  and  to  punishment  for  disobedience,  and  there  can  be 
little,  if  any,  question  that  he  would  have  been  arrested  and  punished 
as  a  deserter  if  he  had  at  any  time  during  that  period  finally  left  the 
service  without  oflScial  leave. 

An  official  report  from  the  records  of  the  War  Department  received 
at  the  Bureau  November  24, 1894,  shows  that  on  the  muster  roll  of  his 
company,  October  31,  1862,  he  is  reported  "absent  at  time  of  muster 
without  leave  since  October  25, 1862,''  and  on  the  muster  roll  of  Decem- 
ber 31, 1862,  he  is  reported,  "  rejected  last  muster."  From  these  two 
notations  on  the  muster  rolls  it  would  clearly  appear  that  he  was 
regarded  and  treated  b}'  the  officers  of  his  company  and  regiment  as  a 
duly  enlisted  soldier  during  the  entire  period  of  his  six  months'  military 
service.  The  same  official  report  contains  a  complete  personal  descrip- 
tion of  the  soldier,  and  the  statement  that  the  records  further  show 
that  he  was  enrolled  June  13,  1862,  and  discharged  to  date,  December 
18,  18»I2,  "'  by  reason  of  being  a  rejected  recruit."  The  exact  cause  of 
his  rejection  is  not  stated,  and  from  a  more  recent  official  report  it 
appears  that  it  is  not  a  matter  of  record  in  said  Department,  but  the 
testimony  obtained  on  special  examination  tends  to  show  that  he  was 
rejected  on  account  of  inguinal  hernia  which  the  soldier  says  he  first 
noticed  in  the  fall  of  1862,  while  encamped  at  Montrose,  W.  Va.,  and 
this  theor}^  of  the  cause  of  his  rejection  is  made  still  more  plausible 
by  the  circumstances  that  he  not  only  alleged  rupture  in  his  original 
declaration  and  in  two  claims  for  increase  of  pension,  but  a  right 
inguinal  hernia  was  obsen^ed  at  his  first  and  two  subsequent  medical 
examinations,  although  it  was  not  found  to  exist  in  a  degree  that  would 
materially  disqualify  him  for  the  performance  of  manual  labor. 

The  official  records  in  the  office  of  the  Auditor  for  the  War  Depart- 
ment show  that  the  soldier  was  paid  on  company  roll  from  June  15  to 
August  31,  1862,  and  that  in  December,  1867,  he  filed  a  claim  for 
arrears  of  pay,  which  claim  was  suspended  January  24,  1868,  because 
no  certificate  of  the  soldier's  honorable  discharge  was  presented,  and 
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eventually  rejected  January  17,  1871,  on  the  ground  of  abandonment^ 
no  response  having  been  made  to  a  call  for  the  discharge  certificate. 
To  a  request  of  the  Bureau  that  there  be  furnished  from  the  records 
of  the  War  Department  a  report  of  everything  of  record  relating  to 
the  military  history  of  the  soldier,  where  and  when  he  joined  the 
company  and  regiment  or  was  received  at  rendezvous,  when  and 
where  held  to  service,  whereabouts  from  enlistment  to  discharge, 
when  and  for  what  reason  he  was  rejected  as  a  recruit,  whether  or  not 
he  was  medically  examined,  and,  if  so,  a  copy  of  the  certificates  or 
examinations  on  file,  the  Chief  of  the  Record  and  Pension  Office  of 
the  War  Department  made  the  following  official  response:  / 

Respectfully  returne<l  to  the  Commissioner  of  Pensions. 

Graham  Thorn  was  never  in  the  military  service  of  the  United  States  aFftmemWr 
of  Company  H,  Tenth  Virginia  Infantry  Volunteers  (8ul)Hequently  known  ::  Tenth 
Wept  Virginia  Infantry  Volunteers).  He  was  rejected  as  a  recruit  for  that  organiza- 
tion by  the  mustering  officer  on  November  15,  1862. 

In  1887  the  Adjutant-General* s  Office  issued  to  this  man  a  certificate  of  disi-harge, 
setting  forth  that  he  was  discharged  *'  to  date  December  18,  1862,  by  reason  of  l»eing 
a  rejected  recruit.*'  This  action  was  taken  under  a  misapprehension  of  the  powers 
of  the  Department  in  such  ca^es  and  was  void  and  without  effect.  The  man  not 
having  been  in  the  Her\ice  of  the  United  States  as  a  member  of  the  organization  in 
question,  was  not,  and  could  not  have  been  dischai^ged  therefrom. 

It  was  presumably  in  view  of  this  report  or  opinion  of  the  Chief  of 
the  Record  and  Pension  Office  of  the  War  Department  that  the  pen- 
sioner's name  was  dropped  from  the  rolls  a  few  days  later,  and  his 
application  for  restoi-ation  rejected.  And  it  very  clearly  appears  that 
it  is  in  view  of  said  report  or  opinion  together  with  a  misconception 
or  misapplication  of  what  was  held  by  the  Department  in  the  case  of 
Thomas  J.  Moorman,  No.  49,  current  series,  that  the  claim  for  resto- 
ration is  again  recommended  for  rejection. 

The  soldier  enlisted  in  good  faith  June  13,  1862,  was  duly  enrolled, 
and  had  performed  five  months'  honorable  service  and  received  two 
and  a  half  months'  pay  as  a  soldier  when  he  was  rejected  by  a  muster- 
ing officer,  and,  as  shown  by  the  testimony,  he  continued  to  serve  until 
December  18,  1862,  when  he  was  told  by  his  captain  that  he  was  at 
liberty  to  go  home,  whereupon  he  left  the  service. 

The  reason  for  his  failure  to  respond  to  the  call  of  the  Auditor's 
office  for  his  certificate  of  discharge  is  explained  by  the  fact  that  it 
was  not  until  1887  that  the  Adjutant-General  of  the  Army,  with,  pre- 
sumably, the  true  history  of  the  soldier's  enlistment  and  actual  military 
service  before  him,  issued  a  certificate  of  honorable  discharge  to  date 
December  18,  1862. 

In  May,  1892,  records  of  the  War  Department  then  showing  enlist- 
ment, service  of  more  than  ninety  days,  and  an  honoi'able  discharge, 
and  the  soldier  being  otherwise  entitled  under  the  act  of  June  27,  1890, 
he  was  granted  a  pension  of  ^  per  month  from  September  6,  1^90, 
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and  continued  to  receive  pension  at  that  rate  until  his  name  was 
dropped  from  the  rolls. 

On  January  28,  1893,  the  soldier  filed  a  declaration  for  increase, 
which  said  claim  was  eventually  rejected  March  1, 1900,  on  the  ground 
that  the  evidence  failed  to  show  that  his  then  rating  was  not  commen- 
surate with  the  degree  of  his  disability.  On  April  7,  1900,  he  again 
filed  a  claim  for  increiLse  and,  as  an  indirect  result,  his  name  was 
dropped  on  grounds  heretofore  stated. 

The  Deptirtment  has  repeatedly  held  that  under  the  act  of  June  27, 
1890,  nuister-in  is  not  essential  to  the  pensionable  status  of  a  soldier 
who  duly  enlisted  and  served  ninety  days  during  the  war  of  the 
reljellion.  The  facts  and  circumstances  in  the  case  of  Simon  P.  Cham- 
bers (♦)  P.  D.,  200)  are  not  greatly  dissimilar  to  those  in  the  case  at 
bar.  The  records  of  the  War  Department  showed  that  Chambers 
enlisted  October  1,  1863,  was  captured  March  14,  1864,  paroled  April 
16,  1864,  admitted  to  hospital  with  abscess,  and  returned  to  duty  May 
20,  1864.  And  said  records  further  disclosed  that  he  was  never 
mustered  into  service,  but  was  rejected  by  examining  surgeon  June 
29,  1864,  by  reason  of  disability,  the  nature  or  origin  of  which  is  not 
stated  in  said  records. 

In  disposing  of  the  appeal  in  that  case  the  Department  said: 

As  shown  by  this  record  the  soldier  was  in  the  military  Her>ice  of  the  United 
States  for  a  i)eri(Ki  ol  ninety  days  and  received  an  honorable  discharge  therefrom. 
The  ref|uirement  of  the  act  of  June  27,  1890,  as  to  service  U- — 

"That  all  persons  who  served  ninety  days  or  more  in  the  military  or  naval  service 
of  the  T'niterl  States  during  the  late  war  of  the  rebellion,  and  who  have  been  honor- 
ably discharge<l  therefrom,     *    *    *." 

Said  law  dfx.*s  not  require  that  the  soldier  should  have  been  mustered  into  the 
sen'ice.  The  enlistment  was  the  act  of  joining  or  entering  the  8er\-ice.  Disqualifi- 
cation for  active  military  service  having  been  found  after  eight  months  had  elapsed, 
the  floklier  was  honorably  relieved  from  his  engagement  entered  into  when  he  signed 
the  enlistment  paper.  As  shown  by  the  record  this  soldier  was  in  the  military 
8er\'ice  long  enough  to  come  within  the  purview  of  the  pension  law  of  June  27, 1890, 
and  therefore  the  rejection  of  his  claim  on  the  ground  stated  is  overruled. 

In  the  case  of  William  N.  Davis  (7  P.  D.,-833),  the  records  of  the 
War  Department  show  that  the  soldier  was  enrolled,  as  a  su}>stitute, 
October  20, 1864,  and  discharged  on  a  surgeon's  certificate  of  disability 
May  3,  1865.  The  said  certificate  of  disability  shows  that  the  soldier 
was  disabled  by  reason  of  an  accidental  gunshot  wound,  and  also  by  a 
fracture  of  the  thumb  received  on  November  8,  1864,  not  in  line  of 
duty. 

The  records  of  the  Treasury  Department  showed  that  Davis  had 
received  pay  from  date  of  enlistment  to  date  of  discharge. 

The  records  of  the  War  Department  also  showed  he  was  rejected  by 
a  draft  rendezvous  board  of  inspection,  date  and  cause  not  stated,  and 
discharged  by  order  of  commander  of  northern  department. 
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The  claim  for  pension  was  rejected  on  the  ground  that  Davis  was 
never  mustered  into  the  service,  and  in  passing  upon  that  question  the 
Department  said: 

"Muster-in"  is  not  necessary  in  military  law  to  perfect  or  complete  the  legal 
entrance  into  the  service  of  a  soldier  who  has  been  formally  enlisted  therein.  Win- 
throp,  in  his  Milittiry  I^w,  page  760,  says: 

"The  term  'muster-in/  though  sometimes  confounded  with  ^enlistment/  is  only 
properly  employed  to  designate  the  formal  admission  (upon  inspection,  administer- 
ing  of  the  oath,  et<;. ),  into  the  United  States?  service  of  militia  or  other  State  troope, 
or  troops  raiseil  under  vState  authority. ' ' 

This  term  is,  strictly,  without  application  to  the  Army  proper,  into  which  persons 
are  admitted  only  by  enlistment  and  separately.  While  muster-in  may,  therefore, 
be  essential  in  some  cases,  to  constitute  a  legal  entrance  into  military  Ber\-ice,  it  is 
not  in  cases  like  the  present,  and  was  so  held  by  the  Department  in  the  cane  of 
Simon  P.  Chambers  (vol.  6,  P.  D.,  p.  260),  which  is  hereby  affirmed. 

Furthermore,  this  appellant  does  not  apoear  to  have  been  "  rejected  as  a  recruit." 
Pie  was  duly  and  regularly  enlisted  as  a  soldier,  was  paid  as  such,  accorded  hospital 
and  furlough  privileges  as  such,  and  as  such  was  discharged  by  reason  of  a  disability 
incurred  in  service,  although,  as  stated,  not  in  line  of  duty.  It  is  manifest  he  was 
recognized  by  the  Government's  military  authorities  as  being  legally  in  the  military 
service. 

The  words  rejected  as  a  recruit,  used  above  in  quotations,  are  mani- 
festly intended  to  imply  that  the  soldier  was  accepted  and  held  to 
service,  instead  of  being  rejected  at  the  threshold  of  his  enlistment  as 
a  substitute,  and  they  could  therefore  have  no  other  significance  when 
applied  to  the  facts  in  the  case  at  bar,  and,  besides,  the  entire  para- 
graph in  which  they  occur  is  mere  dicta. 

In  the  case  now  under  consideration  it  appears  from  the  records  of 
the  War  Department  alone  that  the  soldier  duly  enlisted  as  a  private 
of  Company  H,  Tenth  Virginia  Volunteer  Infantry  (afterwards  known 
as  Tenth  West  Virginia  Volunteer  Infantry),  June  13,  1862;  that  his 
name  was  regularly  borne  upon  the  rolls  of  said  organization  until 
December,  1862,  and  that  he  was  subsequently  given  a  certificate  of 
honorable  discharge,  to  date  December  18,  1862,  in  which  said  certifi- 
cate it  is  recited  that  the  soldier  was  discharged  "  by  reason  of  being  a 
rejected  recruit."  The  muster  rolls  show  that  he  was  present  with  his 
company  during  the  entire  period  of  his  service,  except  that  the  roll 
of  October  31,  1862,  shows  him  ''absent  at  time  of  muster  without 
leave  since  October  25,  1862."  The  roll  of  December  31,  1862,  con- 
tains the  notation  ''rejected  last  muster.-' 

The  evidence  obtained  on  special  examination  shows,  and  it  is  not 
elsewhere  denied,  that  he  rendered  faithful  service  as  such  private 
soldier  for  more  than  six  months,  although  the  reported  five  days' 
absence  without  leave,  in  the  latter  part  of  October,  1862,  is  not 
explained  in  said  testimony,  nor  was  it  mentioned  to  the  witnesses  l)y 
the  special  examiner. 

In  your  report  of  November  5,  1908,  you  quote  from  the  decision 
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rendered  by  the  Department  in  the  case  of  Thomas  J.  Mormon,  No. 
41),  current  series,  in  support  of  the  action  of  your  Bureau  in  again 
approving  for  rejection  the  application  for  restoration.  It  is  true 
that  this  Department  decided  in  that  case  that  it  was  the  duty  of  the 
Bureau  to  ''follow  the  records  of  the  War  Department  in  cases 
where  such  records  show  the  fact  of  enlistment  and  discharge,"  and 
that  if  said  record  be  erroneous  application  should  be  made  to  the 
War  Department  to  change  it,  but  it  is  not  clearly  perceived  how  that 
decision  could  be  properly  applied  adversely  to  the  claimant's  interest 
in  the  case  at  bar.  When  the  pension  was  granted  said  records  did 
show,  and  this  Department  is  not  yet  advised  that  they  do  not  still 
show,  the  soldier's  enlistment  and  honorable  discharge.  It  is  true  that 
the  certificate  of  discharge  was  not  issued  until  1887,  but  it  is  none 
less  a  fact  of  record  in  the.  War  Department  that  such  certificate  was 
issued  by  an  official  whose  duty  it  is  to  issue  such  certificates,  and,  in 
view  of  the  undisputed  history  of  this  soldier's  enlistment  and  faithful 
military  service,  the  action  appears  to  have  been  a  most  commendable 
one,  and,  as  hereinbefore  suggested,  that  official  probably  had  all  the 
important  facets  before  him  when  said  action  was  taken. 
In  your  report  of  November  5,  1903,  you  further  say: 

The  final  holding  of  the  War  Department  in  the  case  in  hand  is  that  this  soldier 
or  claimant  was  never  discharged,  inasmuch  as  he  was  never  in  the  service  of  the 
United  States. 

This  suggestion  doubtless  refers  to  the  opinion  of  the  Chief  of  the 
Record  and  Pension  Office  of  the  War  Department,  hereinbefore  set 
out  at  length,  and  which  was  furnished  in  response  to  a  request  of  the 
Bureau  for  a  complete  repoil  of  everything  of  record  concerning  the 
soldier's  military  history. 

In  the  case  of  Jefferson  M.  Human  (12  P.  D.,  500)  this  Department 
held  as  follows: 

A  lawful  administration  of  the  pension  laws  is  impossible  without  a  knowledge  of 
certain  facts,  many  of  them  being  of  record,  and  of  record  only,  in  the  archives  of  the 
War  Department.  It  is  to  the  last-named  depository  that  this  Department  must 
look  for  a  transcript  of  its  records  of  facts,  the  same  as  do  the  other  branches  of  the 
executive  in  matters  pertaining  to  them.  It  is,  however,  for  the  Department  of  the 
Interior,  in  matters  relating  to  pension,  to  draw  its  own  conclusions  from  such  facts. 
Such  must  be  true  from  the  very  necessities  of  the  case  ahd  under  the  law.  Any 
opinion  of  the  head  of  an  executive  department,  so  far  as  it  may — collaterally  even — 
have  to  do  with  the  question  before  this  Department,  is  entitle<l  to  and  is  given 
great  weight.  Nevertheless,  when  this  Department  has  the  facts  before  it  in  a  pen- 
sion claim  it  must,  under  the  law,  reach  its  own  conclusions.  It  can  not  shift  the 
burden  or  divide  the  responsibility  by  accepting,  againut  it.*<  own  judgment  and  con- 
science, the  conclusion  of  another  department  upon  a  question  wholly  i n cum l)ent  upon 
this  Department  to  decide.    (See  opinion  in  the  case  of  David  H.  Dyer,  9  P.  D.,  87.) 

No  view  or  instruction  is  contained  in  the  decision  in  the  Thomas 
J.  Moorman  ca.se  that  would  modify  or  anywise  affect  the  Depart- 
ment's opinion  as  expressed  in  the  case  of  Jefferson  M.  Human,  but. 
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on  the  contrary,  the  two  decisions  are  in  entire  harmony,  and  the  doc- 
trine enunciated  in  both  would  aptly  apply  in  support  of  claimant's 
contention  in  the  case  at  bar. 

It  may  be  that  every  important  fact  of  record  in  the  War  Depart- 
ment has  not  yet  been  furnished  in  response  to  repeated  requests  of 
the  Bureau  in  that  behalf,  but  from  a  very  careful  consideration  of  all 
the  facts  and  circumstances  of  this  case,  as  disclosed  by  the  evidence 
on  file,  the  Department  is  of  opinion  that  the  pensioner's  name  was 
improperly  dropped  and,  therefore,  said  action  is  hereby  reversed. 


fee-renewai.  of  pension— increase. 

Isaac  Walker  (claimant). 
Cyrus  E.  Perkins  (attorney). 

Jl  fee  in  excess  of  $2  can  not  be  certified  to  an  attorney  for  his  service  in  securing 
renewal  of  pension  under  the  act  of  June  27,  1890,  from  date  of  holding  medical 
examination,  at  a  higher  rate  than  was  formerly  allowed  to  the  claimant  under 
said  act,  the  necessarv  seiTice  constituting  but  a  claim  for  increase  under  the  act 
of  June  27,  1890. 

A88i8ta7it  Serretary  M,   W.  Miller  to  the  Cafnmisaioner  of  Peiisions^ 

November  19^  1903. 

Cyrus  E.  Perkins,  of  Grand  Rapids,  Mich,  on  September  25,  1903, 
entered  an  appeal  from  the  action  of  the  Bureau  in  the  matter  of  fee 
on  the  issue  of  June  15,  1903,  in  the  claim  for  pension  under  the  act 
of  June  27,  1890,  of  Isaac  Walker,  who  served  in  Company  M,  Ninth 
Missouri  State  Militia  Volunteer  Cavalr}'. 

Certificate  issued  January  30, 1892,  in  the  cla'm  of  the  soldier  under 
the  general  law  to  allow  him  pension  at  ^  per  month,  and  this  rate 
^as  increased  to  $6  per  month  from  March  1,  1895  (date  of  act  of 
Congress),  on  account  of  disability  due  to  urinary  troubles. 

There  was  filed  in  behalf  of  the  soldier  July  14,  1890,  a  claim  for 
pension  under  the  act  of  June  27,  1890,  from  which  date  certificate 
issued  September  1, 1897,  to  allow  the  rate  of  $6  per  month  under  said 
act  to  March  1,  1895,  from  which  date  the  rate  of  $6  per  month  under 
the  general  law  had  been  allowed. 

The  soldier  was  in  receipt  of  pension  under  the  general  law  at  the 
rate  of  $6  per  month,  when  in  his  behalf,  on  August  22,  1902,  the 
appellant  filed  a  declaration  for  renewel  and  increase  of  pension  under 
the  act  of  June  27,  1890,  which  contained  a  power  of  attorney  in  his 
favor.  A  medical  examination  was  held  January  7,  1903,  from  which 
date  certificate  issued  June  15, 1903,  to  allow  the  rate  of  $8  per  month 
under  said  act.  A  fee  of  $2  was  certified  to  Mr.  Perkins  for  securing 
the  pension  allowed.  He  contends  that  the  claim  allowed  was  original 
pension  under  the  act  of  June  27,  1890,  and,  therefore,  a  fee  of  $10 
should  be  paid  to  him;  hence  this  appeal. 

Digitized  by  VjOOQIC 


DECISIONS    RELATING    TO    PENSIONS.  257 

In  this  case  the  brief  face  shows  that  ''renewal  of  pension  under 
the  act  of  June  27, 1890,"  has  been  allowed.  It  imports  that  payment 
of  pension  under  said  act,  which  had  been  suspended  for  some  purpose 
of  benefit  to  the  claimant,  has  been  continued  and  the  claimant's  name 
restored  to  the  roll  under  the  act  of  June  27, 1890,  so  that  further  pay- 
ments of  pension  can  be  made  under  said  act.  Claims  for  renewal  of 
pension  under  the  act  of  June  27,  1800,  where  the  applicant's  title  to 
pension  under  the  provisions  of  said  act  is  not  in  issue,  are  not  origi- 
nal claims  for  pension  in  any  sense  of  the  term  as  used  in  pension  par- 
lance, but  are  a  class  of  claims  for  increase  under  the  act  of  flune  27, 
isiH).     (Andrew  B.  Cleveland,  12  P.  D.,  17.) 

Also  the  brief  face  shows  that  from  the  date  of  holding  a  medical 
examination  in  the  claim  a  rate  of  pension  has  been  allowed  rnder  the 
act  of  June  27,  1890,  in  excess  of  the  rate  formerly  received  by  the 
claimant  under  said  act.  Th6  pension  secured  by  the  proceedings  in- 
i<tituted  in  behalf  of  the  claimant  under  the  act  of  June  27,  1890,  is 
increase  of  pension  under  the  provisions  of  said  act.  (Andrew  B. 
Cleveland,  supra.) 

For  services  for  securing  mcrease  of  pension  unaer  the  act  of  June 
27, 1890,  in  a  clami  filed  subsequently  to  March  9,  1891,  a  fee  in  excess 
of  ^2  can  not  be  paid.  (John  H.  Afflerbach,  11  P.  D.,  508.)  Accord- 
ingly the  action  of  the  Bureau  in  refusing  to  certify  a  fee  in  excess  of 
|2  to  the  appellant  for  his  service  in  the  present  claim  is  affirmed. 


service— act  jttne  «7,  isoo-absence. 
Mary  Dasher  (widow). 

1.  Where  various  reports  of  the  War  Department  as  to  a  soldier's  service  are  conflict- 

ing or  incomplete,  a  construction  unfavorable  to  a  claimant  should  not  be  placed 
upon  such  reports  if,  with  an  equal  show  of  reason,  they  are  susceptible  of  a 
construction  favorable  to  claimant's  interests. 

2.  In  determining  the  length  and  character  of  service  rendered,  within  the  meaning 

of  the  act  of  June  27,  1890,  absence  with  leave  should  not  be  deducted  unless  it 
appears  that  the  purpose  of  such  leave  was  incompatible  with  the  rendition  of 
actual  service. 

3.  Where  the  record  shows  absence  with  leave,  and  the  evidence  does  not  indicate 

that  during  that  period  soldier  was  attending  to  his  private  business  or  devoting 
the  time  to  his  personal  pleasure,  the  presumption  attaches  that  the  leave  was 
granted  for  purposes  consistent  with  the  rendering  of  actual  service  within  the 
meaning  of  the  act  of  June  27,  1890. 

As^ffktant  Secretary  M,   W.  Miller  to  the  Cmnmissioner  of  Pensimia, 

Nm^eniher  23,  1903. 

Mary  Dasher,  widow  of  Augustus  Dasher,  Company  C,  Forty-fifth 
Illinois  Volunteer  Infantry,  is  the  appellant  in  this  case.  Her  hus- 
band, the  soldier,  died  July  30,  1890.  He  was  not  a  pensioner;  in 
fact,  he  never  applied  for  one. 
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On  August  18,  1800,  the  widow  applied  for  pension  under  the  act  of 
June  27,  1890  (No.  466529).  The  claim  was  rejected  Juk  11,  1899, 
on  the  following  stated  ground: 

No  title,  aH  the  report  of  the  War  Department  fails  to  show  that  the  soldier  ever 
joined  hi.s  company  and  regiment.  The  act  of  June  27, 1890,  requires  that  the  soldier 
must  have  tserved  ninety  days  during  the  war  of  the  rebellion  to  give  title  to  the 
claimant. 

ThivS  action  was  based  upon  the  following  reports  furnished  the 
Bureau  of  Pensions  by  the  Chief  of  the  Record  and  Pension  Office  of 
the  War  Department: 

*    *    *    June  24,  1891.     *    *    * 

The  rolls  show  that  Augustaco  Dasher,  mentioned  in  the  preceding  endoTBement, 
was  enrolled  Septeml)er  8,  1864,  and  mustere<l  out  May  18,  1865. 

This  was  supplemented  by  the  following  report  under  date  of  Jan- 
uary 15,  1894: 

Augustace  Dasher,  Co.  0,  45  Kegt.  Ills.  Inf.,  was  enrolled  Sept.  8,  1864,  and  muF- 
tered  out ,  186—. 

From  enr.,  186 — ,  to  ,  186 — ,  he  held  the  rank  of  pvt,  and  during  that 

period  the  roll  show  him  present  except  as  follows:  Dec.  31,  1864,  not  yet  reix>rted 
to  CO.;  Feh.  28,  1865,  presence  or  absence  not  stated;  April  30,  1865,  al>sent  with 
leave  since  Nov.  1,  1864.  Name  borne  on  rolls  also  as  August  Dusher,  Augustes 
Dasher,  Augustus  Dasher,  Augustice  Dasher,  but  not  Augustaco. 

The  medical  records  show  him  treated  as  follows:  No  record  found. 

It  has  this  day  (Jan.  15, 1894)  been  determined  by  this  Department  from  evidence 
received  from  the  2nd  Auditor  of  the  Treasury  that  this  man  was  mustered  out  with 
detachment  June  3,  1865,  and  paid  to  include  that  date  a  private. 

On  June  27,  1899,  the  War  Department  was  asked  to  furnish  the 
following  information: 

The  within-named  soldier  appears  to  have  been  drafted  or  a  substitute  rerruit. 
Please  give  the  date  on  which  he  actually  reported  to  his  company  for  duty,  and 
from  which  he  is  considered  by  your  Department  as  having  been  in  the  military 
service.  For  whom  was  he  a  substitute?  An  examination  of  the  company  morning 
and  other  reports  is  desire<i  for  the  purpose  of  ascertaining  his  presence  or  abeeuce 
during  each  month.     Please  give  personal  description. 

In  reply  thereto,  under  date  of  June  29,  1899,  the  following  report 
was  transmitted: 

Respectfully  retume<i  to  the  Commissioner  of  Pensions  with  the  information  that 
August  Dasher,  Co.  C,  45th  111.  Inf!,  was  a  substitute  for  John  L.  Norton.  Per  ilis.: 
Born  Switzerland,  age  18  years,  occujMition  laborer,  eyes  hazel,  hair  dark,  itmip. 
dark,  height  5  ft.  6  in. 

Nothing  ha.s  been  found  of  record  in  the  ofl&ce  to  show  that  he  ever  joinetl  the  tii. 
and  regt.  He  was  accepted  in  the  military  service  of  the  V.  S.  by  the  board  of  eiindl- 
ment,  6th  dist.  of  111.,  Sept.  8,  1864. 

Attached  to  the  face  brief  was  the  following  decision  of  the  Conunis- 
sioner  of  Pensions  under  date  of  July  5,  1899: 

Your  attention  is  invited  to  the  statement  in  the  report  of  the  War  Departuieut 
under  date  of  June  2^,  1899,  in  regard  to  actual  service  performed  by  soldier,  to  the 


Digitized  by 


Google 


DECISIONS    RELATING    TO    PENSIONS.  259 

effect  that  "nothing  ha*?  lieon  found  of  record  in  this  office  to  show  that  he  tnor 
joined  his  company  and  regiment."  The  act  of  June  27,  1890,  requires  that  the  sol- 
dier must  have  servet.!  ninety  days  during  the  war  of  the  rebellion  in  order  to  give  title 
thereunder  to  the  widow.  (See  Vol.  9,  P.  D.,  p.  162.)  As  it  is  not  shown  that  this 
soldier  served  ninety  days  tho  widow's  claim  will  be  rejected. 

:  It  was  in  this  form  and  with  the  evidence  above  given  that  the  case 
came  to  this  Department  on  appeal  March  13,  1902. 

V  The  attitude  of  the  Commissioner  of  Pensions  was  more  fully 
explained  in  a  letter  written  by  your  predecessor  on  January  2,  1902, 
to  the  Hon.  Frank  M.  Eddy,  Member  of  Congress,  who  was  interested 
in  the  case:  I 

I  have  the  honor  to  acknowledge  the  receipt  of  your  recent  inquiry  relative  to  the 
claim  No.  466529,  of  Mrs.  Mary  Duscher,  of  Redwood  Falls,  Minn.,  widow  of  August 
Duscher,  late  private  Company  C,  Forty-fifth  Illinois  Infantry,  and  to  advise  you 
that  he:  claim  under  the  act  of  June  27,  1890,  was  rejecteii  in  July,  1899,  upon  the 
ground  that  her  husband  did  not  serve  ninety  days  as  require<l  by  the  provisions  of 
the  act  of  June  27,  1890,  to  give  title  to  j)onsion  thereunder.  •-•.;; 

It  appears  from  the  reports  of  the  War  Department  submitted  to  this  Bureau  that 
the  claimant's  husband  waa  enrolled  September  8,  1864,  and  was  discharged  June  3, 
1865.  The  Bureau  is  advised  by  the  War  Department  that  nothing  has  been  found 
of  reccjn^l  in  that  office  to  show  that  the  soldier  ever  joined  the  company  and 
rejriment  to  which  he  was  assigne<l,  and  that  the  rolls  for  April  30,  1866,  show 
him  absent,  with  leave,  since  November  1,  1864.  It  will  therefore  l)e  seen  that  he 
was  absent  with  leave  during  the  months  of  November,  December,  January,  Febru- 
ary, March,  and  April.  It  can  not  be  determined  from  the  reports  of  the  War 
Department  furnished  this  Bureau  whether  the  soldier's  leave  expired  May  1,  1865, 
or  whether  he  jjerformed  any  military  duty  at  any  time.  The  War  Department 
appears  to  have  been  unable  to  determine  the  date  of  his  discharge  until  1894,  when 
such  date  was  fixed  upon  evidence  received  from  the  Treasury  Department.  It  does 
appear  clear,  however,  that  the  soldier  was  not  performing  active  ser^Mce  during  the 
months  of  November,  December,  January,  February,  March,  and  April,  as  above 
indicated. 

In  the  caae  of  John  R.  Trout,  the  honorable  Secretary  of  the  Interior,  under  date 
of  June  29,  1901,  held  as  follow^s: 

**  It  is  believed  that  the  act  of  June  27,  1890,  contemplates  an  at*tual  service  of  at 
least  ninety  days  in  the  sense  that  the  soldier  or  sailor  beneficiary  must  have  l>een  for 
that  length  of  time  either  performing  military  <iuty,  or  in  hospital,  or  on  sick  fur- 
lough, or  hel<l  as  a  prisoner  by  the  enemy.  The  language  of  the  act  is  'All  per- 
sons who  served  ninety  days  or  more,'  etc.  It  would  seem  to  l)e  unnecessary  to 
argue  that  a  man  voluntarily  absent  from  his  command  without  leave  or  with  leave, 
for  the  purposes  of  his  own  business  or  pleasure,  was  not  starving  during  the  time  of 
such  absence." 

Inasmuch  as  it  has  not  been  shown  that  the  soldier  in  this  case  serv^ed  ninety  days 
or  more,  either  by  j)erforming  military  duty  during  that  length  of  time,  or  that  he 
was  in  hospital  or  on  sick  furlough,  or  held  as  a  prisoner  by  the  enemy  for  that  length 
of  time,  and  as  the  act  of  June  27, 18fK),  does  not  confer  pensionable  rights  upon  those 
who  were  *'  in  the  service"  ninety  days,  but  uj)on  those  who  served  ninety  days  or 
more  during  the  war  of  the  rebellion,  and  the  word  "  serve  "  as  used  in  said  act  is 
held  to  indicate  the  performance  of  active  military  or  naval  duties  on  the  part  of  the 
soldier  or  sailor,  the  rejection  of  the  widow's  claim  is  believed  to  have  been  proper, 
and  no  good  reason  is  shown  why  the  same  should  be  disturbed. 
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But  under  date  of  December  4,  1901,  this  Memhrr  of  Congress 
received  another  communication,  which  is  as  follows: 

Hon.  Frank  M.  P'.ddy,  Ifouse  of  ReitrcHenidlives. 

Sir:  Referring  to  your  letter  of  the  2d  instant,  received  to-<iay,  in  which  you 
request  to  \}e  furnished  with  a  statement  of  such  information  as  may  l>e  affonled  hy 
the  records  of  this  Department  in  relation  to  the  service  of  August  Duscher,  as  of 
Company  C,  Forty-fifth  Illinois  Infantry,  and  in  which  you  state  that  the  jiension 
claim  of  the  widow  of  the  soldier  has  been  rejected  on  the  ground  that  the  soldier 
was  never  with  his  company  during  his  service,  and  that  you  have  in  your  posses- 
sion his  discharge  certificate,  which  shows  that  Augustace  Dasher,  a  private  in  Com- 
pany C,  Forty -fifth  Illinois  Veteran  Volunteer  Infantry,  was  enrolleil  on  the  Hth  tlay 
of  September,  1864,  and  was  discharged  on  the  3d  day  of  June,  1865,  at  Washington, 
D.  C,  by  telegram  from  War  Department  May  18,  1865,  I  have  the  honor  to  inform 
you  that  it  is  shown  by  the  records  that  August  Dusher  was  enlisted  Septeml)er  S, 
1864,  and  accepted  into  service  on  the  same  dati\  as  a  substitute,  to  serve  one  year. 
He  arrived  at  Camp  Butler,  Illinois,  September  9,  1864,  and  was  as8igne<i  to  tlie 
Forty-fifth  Illinois  Infantry  Volunteers,  to  which  raiment  he  was  sent  S(*pteml)er 
22,  1864.  He  arrived  at  Exchange  Barracks,  Nashville,  Tenn.,  September  26,  1864, 
and  he  was  discharged  from  the  service,  under  the  name  Augustus  Dasher,  as  of 
Company  C,  Forty-fifth  Illinois  Infantry  Volunteers  (to  which  company  he  had  been 
assigned)  June  3,  1865,  at  Washington,  D.  C.,  pursuant  t^  War  Department  tt4egram 
of  May  18,  1865. 

Very  respectfully,  F.  C.  Ainsworth, 

Chief  Record  and  Peiufion  Offirr. 

The  discharge  certificate,  to  which  reference  was  made  in  the  fore- 
going letter,  is  as  follows: 

To  all  whom  it  may  concern : 

Know  ye  that  Augustace  Dasher,  a  private  of  Captain Company 

(C),  45th  Regiment  of  Illinois  Vet.  Vol.  Infantry  Volunteers,  who  was  enrolled  on 
the  eighth  day  of  Septemlwr,  one  thousand  eight  hundred  and  sixty-four,  to  serve 
one  year  or  during  the  war,  is  hereby  discharged  from  the  service  of  the  Unite*! 
States  this  3d  day  of  June,  1865,  at  Washington,  D  C,  by  reason  of  under  provision 
telegram  from  War  Department  May  18,  1865.  (No  objection  to  his  l>eing  re- 
enlisted  is  known  to  exist. )  * 

*Thi8  sentence  will  be  erased  should  there  be  anything  ii»  the  conduct  or  i>hysica! 
condition  of  the  soldier  rendering  him  unfit  for  the  Army. 

A.  W.  McLank, 
J8i  Lt.^  (hmdg.  the  Conijxtuy. 

Said  Augustace  Dasher  was  born  in ,  in  the  State  of  Switzerland;  is 

18  years  of  age,  5  feet  6  inches  high,  dark  complexion,  hazel  eyes,  dark  hair,  and 

by  occupation,  when  enrolled,  a  laborer. 

Given  at  Washington  this  third  day  of  June,  1865. 

Aug.  p.  No  yes, 

Id,  IJeyt.  16th  Wis.  Inf  Vol  c(-  A.  C.  M.  3rd  Dir.  17  A.  C, 

Commanding  the  Regiment, 

I  have  compared  the  alx)ve  with  the  original  discharge  and  certify  that  it  is  an 

exact  copy  thereof. 

J.  T.  McCleary,  M.  C, 

^d  Di^.  Minn. 

Mankato,  Minn.,  Nor.  6,  1899, 
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This  letter  from  the  Chief  of  the  Record  and  Pension  OflSce  is  an 
official  statement  of  facts  duly  made  by  one  officer  of  this  Government 
to  another  officer,  and,  as  such,  is  entitled  to  as  much  weight  as  if  it 
had  been  addressed  to  the  Commissioner  of  Pensions.  The  report 
pui-ports  to  l)e  based  upon  the  same  official  records  whence  these 
other  reports  proceed,  albeit  they  are  diametrically  opposed  to  eacrh 
other  upon  points  material  to  the  present  issue. 

Under  date  of  December  31,  1902,  this  Department  returned  the 
papers  to  you,  inviting  your  attention  to  this  correspondence  and 
stating: 

If  the  I'ommunication  from  the  War  Department  to  the  Congressman  is  a  true 
statement  of  what  the  reeords  show  now,  former  reports  which  formed  the  bajsis  of 
the  action  of  reje<'tion,  were  not  true  in  detail. 

Under  date  of  Januar}^  8,  1903,  3'ou  transmitted  the  reports  and 
the  correspondence  to  the  Chief  of  the  Record  and  Pension  Office, 
asking  if  in  view  of  this  letter  the  former  reports  were  correct.  To 
this  inquiry  the  Chief  of  said  Office  replied,  February  14,  1903: 

Nothinj?  has  l)een  found  of  record  to  warrant  any  change  in  the  attached  state- 
ments of  this  office,  dated  January  15,  1894,  and  June  29,  1899,  referred  to  within. 

Nothinji;  has  been  found  of  retK>nl  to  show  the  whereabouts  of  the  soldier  named 
within  In^twcen  Septeml>er  26,  1864,  and  the  date  of  his  discharge. 

Upon  what,  then,  was  his  statement  to  the  Congressman  based  when 
he  wrote  the  latter: 

He  arrived  at  Camp  Butler,  Illinois,  Septemljer  9,  1864,  and  was  assigned  to  the 
Forty-lifth  Illinois  Infantry  Volunteers,  to  which  regiment  he  was  sent  September 
22, 1864.  He  arrived  at  Exchange  Barracks,  Nashville,  Tenn.,  Sept^^mber  26, 1864, 
and  he  was  discharged  from  the  service  under  the  name  (>t  Augustus  Dasher,  as  of 
CJompany  C,  Forty-fifth  Illinois  Infantry  Volunteers  (to  which  company  he  had  been 
assigned)  June  3,  1866,  at  Washington,  D.  C,  pursuant  to  War  Department  telegram 
of  May  18,  1865. 

If  this  is  true,  and  is  founded  upon  the  records,  how  can  it  also  be 
true  that  '"nothing  has  been  found  of  re(*ord  in  this  office  to  show  that 
he  ever  joined  the  company  and  regiment,"  according  to  the  rep<irt  of 
June  21*,  IHdi^i 

The  records  of  the  War  Department  being  so  conflicting  and  unsatis- 
factory, this  Depaitment  again  returned  the  papers  in  the  case  to  you, 
under  date  of  February  24.  1903,  directing  you  to  make  a  call  upon 
the  Auditor  for  the  War  Department  ''for  information  obtainable 
from  his  records  as  to  the  length  of  service  of  the  soldier  and  the  time 
for  which  he  was  paid,  giving  the  period  covering  which  payment  was 
made." 

On  April  25,  1903,  this  officer  reported: 

The  records  of  this  office  show  that  he  was  paid  for  eight  months  and  twenty-five 
days'  service  in  above-named  company,  from  September  8,  1864,  to  June  3,  1865. 
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You  have  now  returned  the  jmpers  to  this  Department  with  ii  new 
faee  brief,  with  this  indorsement  thereon; 

Approved  for  rejection.  Former  action  of  rejection  adhered  to.  There  Ls  no 
evi<ience  that  the  soldier  rendered  any  service;  he  was  paid  for  the  perio<l  fn>iii 
St»pteinl)er  8  to  June  3, 1866,  Imt  his  whereahonts  during  that  period  is  not  phown. 

As  it  was  said  in  the  departmental  opinion  of  February  24,  1JK)3: 

The  reconls  of  the  War  Dejiartment  in  this  case  are  somewhat  confiictinj?  and 
unsatisfactory.  It  is  a  difficult  matter,  from  the  information  at  hand,  to  determine 
whether  the  soldier  rendered  service  during  the  war  of  the  rebellion  for  more  than 
ninety  days.  The  Department  ha«  never  laid  down  a  general  rule  in  this  class  of 
cases. 

It  ha8,  of  course,  })een  held  that  the  service  must  be  ' '  actual  sen  ice  *' 
to  give  the  soldier,  or  those  claiming  under  him,  a  pensionable  status 
under  the  act  of  Jime  27,  1890.  It  has  been  held  that  time  spent  in 
desertion  is  to  be  deducted;  absence  without  leave  is  not  "'actual 
service.''  It  has  also  held  that  where  one  is  absent  with  leave  at 
his  home  to  attend  to  his  own  business  or  his  pleasure,  the  time  no 
spent  nuist  be  deducted.  It  has  also  held  that  where  a  man  has  l>een 
rejected  and  is  furloughed  to  await  discharge,  he  was  not  rendering 
actual  service.  But  it  has  never  held  that  where  the  records  are  con- 
flicting and  unsatisfactoiy  the  doubt  should  be  resolved  in  favor  of 
the  Government.  On  the  contrary,  the  benefit  of  doubt  is  to  l)e  given 
to  the  claimant.  If  this  soldier  was  absent  from  his  command  from 
November  to  April,  inclusive,  it  was  ''with  leave."  Why  he  was 
grant(*d  such  leave  the  record  does  not  show.  One  might  **  guess '^ 
that  it  was  to  attend  to  his  business — he  a  laborer,  18  years  old,  and  a 
substitute.  It  would  be  an  equally  good  guess  that  he  was  home,  or 
elsewhere,  sick.  But  guessing  in  such  weighty  matters,  important  to 
the  Government,  gravely  important  to  the  applica.nt,  is  not  permissible. 
The  general  presumption,  from  the  fact  of  enlistment  and  discharge, 
coupled  with  the  further  fact  that  the  soldier  is  paid  for  more  than 
eight  months  of  service,  is  that  actual  service  was  rendered.  Such  a 
presumption  is  to  be  overcome  b}^  adverse  facts,  but  there  are  none  in 
this  case.  His  absence  with  leave  is  not  incompatible  with  the  ren- 
dition of  actual  service.  The  fact  that  the  soldier  was  forwarded  from 
his  Jiome  in  Illinois  to  join  a  regiment  in  Tennessee  where  he  was 
assigned  to  a  company,  and  for  aught  that  appears  to  the  contrary, 
was  with  his  company  until  Noveml^er  1;  the  fact  that,  so  far  as  any 
record  shows  to  the  contrary,  he  returned  to  his  company  and  was 
with  it  from  April  30  to  June  3,  1865,  when  he  was  duly  discharged 
at  Washington,  D.  C. ;  and  the  fact  that  he  was  paid  for  eight  months 
and  twenty-five  days  service,  from  September  8, 1864,  to  June  3,  18t>o, 
notwithstanding  that  it  does  not  appear  from  one  of  these  reports  of 
the  War  Deimrtinent  that  he  was  actually  with  the  company  for  more 
than  eighty-se\en  days:  all  of  these  facts,  collectively,  tend  to  show 
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that  his  absence  with  leave  during  the  winter  w^as  on  account  of  sick- 
ness, or  for  some  other  reason  not  inconsistent  w^ith  the  rendering  of 
'*■  actual  service ''  within  the  meaning  of  the  act  of  June  27,  1890. 

Where  various  reports  of  the  War  Department  as  to  a  soldier's 
service  are  conflicting  and  incomplete,  a  construction  unfavorable  to  a 
claimant  should  not  be  placed  upon  such  reports  if  they  may  be  con- 
strued, with  an  equal  show  of  reason,  in  his  favor.  If,  in  this  case, 
soldier's  service  was  to  be  determined  by  his  discharge  certificate,  or  by 
the  report  made  to  Congressman  Eddy,  no  question  could  arise  as  to 
this  widow's  title  to  a  pension.  And  if  the  report  of  January  16, 1894, 
were  the  only  report  in  the  case,  it  shows  more  than  ninety  days  actual 
service  unless  one  reads  into  the  record  something  that  is  not  there, 
i.  e.,  that  his  absence  '"with  leave"  was  to  enable  him  to  attend  to  his 
private  business  or  pleasure,  and  was  not  on  account  of  sickness  or 
something  else  incident  to  his  service. 

The  case  cited  by  the  Commissioner  of  Pensions  in  his  letter  to  the 
Hon.  Frank  Eddy  is  not  in  point.  In  that  case  (the  case  of  John  R. 
Trout,  11  P.  D.,  435)  the  evidence  showed  that  the  claimant  went  to 
his  home,  after  having  been  with  his  command  for  a  week  or  two,  and 
remained  there  until  his  company  was  about  to  be  mustered  out, 
another  man  taking  his  place  in  the  ranks  and  answering  to  his  name 
at  roll  call.  The  evidence  did  not  sustain  soldier's  claim  that  he  was 
home  ill,  and  that  he  was  absent  on  sick  furlough;  in  fact,  the  evidence 
disproved  that  claim. 

In  this  case  the  evidence  does  not  show  that  soldier  was  home  when 
he  was  absent  with  leave.  It  is  entirely  silent  as  to  his  whereabouts 
and  the  purpose  of  or  reason  for  his  absence,  if  he  was  absent.  Con- 
trariwise, the  repoil  made  to  Congressman  Eddy  shows  enlistment  in 
Illinois,  presence  with  his  command  in  Tennessee  three  weeks  later, 
and  discharge  in  Washington,  D.  C,  more  than  eight  months  later — 
with  no  absence  whatever. 

Neither  is  the  case  of  Nancy  Rathton  (9  P.  D.,  162)  cited  by  the  Com- 
missioner of  Pensions  in  his  decision  of  July  6, 1899,  in  point.  In  that 
case,  the  soldier  was  rejected  by  a  board  of  inspectors  and  furloughed 
to  await  discharge.  He  was  never  assigned  to  any  militaiy  organiza- 
tion. In  the  case  at  bar,  soldier  was  enlisted,  assigned  to  a  military 
command,  forwarded  to  his  regiment,  and  remained  with  his  regiment 
until  discharged  more  than  eight  months  later,  excepting  such  time  when 
he  was  absent  with  leave,  according  to  one  report.  In  short,  there 
is  no  decision  of  this  Department  where  the  facts  are  parallel  with 
those  in  this  case;  no  decision  by  which  this  Department  has  held  that 
where  the  Chief  of  the  Record  and  Pension  Office  has  made  repoi-ts 
conflicting  as  to  material  facts,  the  report  adverse  by  implication  to 
claimant's  interest  shall  be  accepted  to  the  exclusion  of  others. 

The  action  of  rejection  is  reversed  and  you  will  readjudicate  this 
claim  in  accordance  with  this  opinion.  r^^^r^I^ 
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amputatiox-act  of  august  4,  188«-rate. 

Henry  M.  Cappek. 

The  claimant's  leg  having  been  amputated  below  the  middle  of  the  thigh  bone,  and 
hence  not  "so  near  the  hip  joint  as  to  prevent  the  use  of  an  artificial  hmb,"  he 
was  not  entitled  to  the  rate  of  $45  per  month  under  the  act  of  August  4,  1886. 

Assistant  Secretari/  M,  W,   Miller  to  the  C<mimissim\er  of  Pen»ions^ 

Nm^etnher  23,  1903. 

The  claimant,  Henry  M.  Capper,  late  sergeant,  Company  G,  Tenth 
Connecticut  Volunteer  Infantry,  is  a  pensioner  on  account  of  loss  of 
the  right  leg  above  the  knee,  for  which  he  has  received  the  following 
rates:  $8  per  month  from  September  25,  1862;  $15  per  month  from 
June  6,  1866;  $24  per  month  from  June  4,  1872;  $30  per  month 
from  March  3,  1883;  $36  per  month  from  August  4,  1886;  $55  per 
month  from  March  2,  1903. 

On  April  18,  1902,  he  filed  a  claim  for  rerating,  contending  that  he 
was  entitled  to  $46  per  month  from  August  4,  1886,  under  the  pro- 
visions of  the  act  approved  on  that  date,  one  of  said  provisions  being 
as  follows: 

*  *  *  And  that  all  persons  now  on  the  pension  rolls,  and  all  persons  hereafter 
granted  a  pension  who  in  like  manner  shall  have  lost  either  an  ann  at  the  shoulder 
joint  or  a  leg  at  the  hip  joint,  or  so  near  the  joint  as  to  prevent  the  use  of  an  artifi- 
cial limb,  shall  receive  a  pension  at  the  rate  of  forty-five  dollars  i)er  month. 

Said  claim  for  a  rerating  having  been  rejected  by  the  Pension  Bureau 
on  July  10,  1902,  an  appeal  was  tiled  July  24,  1902. 

The  act  of  March  2, 1903,  under  which  the  claimant  is  now  pensioned 
at  $55  per  month,- provides  that  that  rate  shall  be  paid  to  pensioners 
''who  have  lost  an  arm  at  the  shoulder  joint  or  a  leg  at  the  hip  joint, 
or  so  near  the  shoulder  or  hip  joint  or  where  the  same  is  in  such 
condition  as  to  prevent  the  use  of  an  artificial  limb/' 

It  will  be  observed  that  whereas  the  act  of  August  4, 1886,  made  the 
allowance  of  the  $45  rate  conditional  upon  the  point  of  amputation, 
i.  c.,  its  being  *'so  near  the  joint"  as  to  prevent  the  use  of  an  artificial 
limb,  the  act  of  March  2,  1903,  establishing  the  $55  rate  provides  that 
it  may  be  allowed  where  some  other  condition  than  the  proximitv  of 
the  amputation  to  the  joint  prevents  the  use  of  an  artificial  limb,  i.  e., 
where  the  stump  may  be  long  enough,  but  its  "'condition'"  is  such  as 
to  preclude  the  use  of  an  artificial  limb. 

Bearing  in  mind  this  distinction  between  the  two  acts,  we  have  only 
to  inquire  whether  the  point  of  amputation  of  the  claimant's  leg  is  so 
near  the  hip  joint  as  to  prevent  him  from  using  an  artificial  leg. 

In  the  case  of  John  W.  Curmn  (5  P.  D.,  1),  the  Department  held: 

1.  That  in  all  claims  pensionable  under  the  act  of  Aujfust  4,  1886,  for  the  loss  of 
either  an  arm  near  the  shoulder  joint,  or  a  It^jr  near  the  hip  joint,  where  the  exami- 
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nation  clearly  shows  the  amputation  has  been  at  or  above  the  middle  of  the  arm 
bone,  or  at  or  alx)ve  the  middle  of  the  thigh  bone,  it  shall  be  considered  a^  being  so 
near  the  joint  as  to  prevent  the  v»e  of  an  artificial  limb. 

2,  That  the  middle  point  of  the  bone  shall  be  determine<l  in  the  arm  by  carefully 
measuring  from  the  margin  of  the  acromion  process,  with  the  arms  hanging  down,  to 
the  end  of  fragment  of  V)one,  and  comparing  this  with  the  measurement  of  the  sound 
arm  from  the  acromion  process  to  the  out*»r  condyle  of  humerus;  and  in  the  leg,  by 
measuring  from  the  center  of  i)rominence  of  greater  trochanter  to  end  of  fragment, 
and  comparing  this  with  measurement  of  sound  leg  from  the  above  point  to  the 
prominence  of  outer  condyle. 

The  reports  of  medical  examinations  in  this  case  show  that  the 
amputation  was  made  below  the  middle  of  the  thigh  bone.  The  report 
of  the  latest  examination,  which  is  the  most  definite  on  this  point, 
states: 

Right  fragment  from  middle  of  greater  trochanter  to  tip  of  bone,  OJ  inches;  left 
leg  from  same  point  to  external  condyle  of  femur,  14J  inches. 

It  is  doubtless  true  that  he  could  not  use  an  artificial  limb  effectively, 
but  this  was  owing  to  the  sensitiveness  of  the  stump  and  not  to  its 
shortness.  Under  the  act  of  August  4,  1886,  as  construed  by  the 
Department,  he  was  not  entitled  to  $45  per  month,  but  only  to  the 
rate  ($36)  provided  for  the  losjs  of  a  leg  above  the  knee. 

No  error  appearing  in  the  action  of  the  Bureau,  the  same  is  affirmed. 


MARRIAGB  ANI>  DIVORCK—CAT^IFORXIA— LIMITATION— NTTLHTY— DE- 
CREE. 

Bridget  Shay  (Mother). 

Appellant's  claim  was  rejected  on  the  ground  that  her  son,  the  sailor,  left  a  widow 
surviving  him,  who  is  now  a  pensioner.  Sailor  was  married  to  Lola  B.  Worth 
at  Pasadena,  Cal.,  March  7,  1898.  She  had  previously  been  married,  but  her 
huslmnd  procured  a  divorce  from  her  in  Cook  County,  111.,  on  Noveml)er  20, 
1897,  three  months  and  fifteen  days  prior  to  her  marriage  to  sailor.  An  amend- 
ment to  the  California  code,  passe^l  in  1901,  provided  that  the  subsequent  mar- 
riage of  any  person  during  the  lifetime  of  a  former  husband  or  wife  is  illegal 
and  void  from  the  l)eginning,  unless — 

1.  "The  former  has  been  annulled  or  dissolved  by  a  decree  entered  at  least  one  year 

prior  to  sut!h  subsequent  marriage. 

2.  Unless  such  former  husband  or  wife  was  al>sent  or  was  generally  reputed    *    *    * 

to  be  dead  at  the  time  such  subsequent  marriage  was  contracted;  in  either  of 

which  cases  the  subsequent  marriage  is  valid  until  its  nullity  is  adjudged  by  a 

competent  tribunal/' 
Held:  1.  That  as  it  does  not  appear  that  the  marriage  referred  to  was  ever  annulled 

by  a  court  of  competent  jurisdiction,  the  presumption  is  that  sailor  left  a  lawful 

wife  surviving  him. 
2.  That  as  the  limitation  prescribed  by  the  California  code  was  not  enacted  until 

after  the  marriage  in  question,  the  same  has  no  application  thereto. 
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Assistant  Secretary  Jf.  W,  21111  rr  to  the  Onamwmoner  of  Pen&iaixs^ 

Xtpvemher  2S,  1903. 

John  Shay,  jr.,  who  was  a  plumber  and  litter  on  the  U.  S.  S. 
Montgoinenjn,  U.  S.  Nav}',  from  July  8,  1895.  to  July  7,  1897,  died  on 
August  18,  1S99. 

On  August  8,  1901,  Bridget  Shay,  his  mother,  tiled  a  declaration 
for  pension  under  the  provisions  of  the  general  law.  Her  claim  was 
rejected  on  October  30,  1901,  on  the  ground  that  she  had  no  title  to 
pension,  since  the  sailor  left  a  widow  surviving  him,  who  is  now  a  pen- 
sioner. 

Appeal  wjis  taken  on  January  25,  1902,  resting  upon  the  contention 
therein  set  forth  as  follows: 

Jt  is  a<lnntt(Hl  hy  all  concerned  that  the  sailor  wa«  married  to  one  Lila  B.  Worth 
at  Pa.«a(lona,  Cal.,  on  March  7,  1898,  and  that  he  left  her  surviving  him.  This  fact 
has  been  established  by  the  evidence  in  the  case,  and  it  has  also  been  established  by 
a  certified  copy  of  the  decree  that  the  former  husband  (John  Worth)  of  the  alleged 
widow  of  sailor  was  divorced  from  her  in  Cook  County,  111.,  on  November  20,  1897, 
just  three  months  and  fifteei*  days  prior  to  her  marriage  to  sailor.  It  is  contended 
that  the  Department  erred  in  rejet^ting  the  claim  of  the  mother  on  the  grounds 
allege<l,  for  the  reason  that  the  statutes  of  California  provide  that  the  marriage  of 
any  divorced  i)erson  within  one  year  after  their  divorce  shall  be  "void."  Itd<:>e8 
not  say  "  voidable  "  but  "  void,"  and  this  statute  has  l)een  held  valid  by  the  courts 
of  California.  Therefore  the  marriage  of  Lila  B.  Worth  to  John  J.  Shay  March  7, 
1898,  was,  it  seems  to  me,  void  in  its  inception  and  could  not  afterwards  become 
valid  except  by  a  remarriage,  which  never  took  place. 

The  law  referred  to  is  laid  down  in  the  statutes  and  amendments  to 
the  codes  of  California,  1901,  page  336,  as  follows: 

Sec.  18.  Section  sixty-one  of  said  code  is  hereby  amended  to  read  as  follows: 

61.  A  subsequent  marriage  contracted  by  any  person  during  the  life  of  a  former 

hu8ban<I  or  wife  of  such  person  with  any  person  other  than  such  former  husband  or 

wife  is  illegal  and  void  from  the  beginning,  unless — 

1.  The  former  marriage  has  been  annulled  or  dissolved  by  a  dei^ree  entere<l  at 
least  one  year  prior  to  such  subsequent  marriage; 

2.  Unless  such  former  husband  or  wife  was  absent  and  not  known  to  such  i>er9on 
to  be  living  for  the  space  of  five  successive  years  immediately  preceding  such  subse- 
quent marriage,  or  was  generally  reputed  or  believed  by  such  person  to  l>e  dead  at 
the  time  such  subsequent  marriage  was  contracted; 

In  either  of  which  cases  the  subsequent  marriage  is  valid  until  its  nullity  is 
adjudge<i  by  a  competent  tribunal. 

It  does  not  appear  from  the  record  in  this  case  that  the  marriage 
referred  to  has  ever  })een  adjudged  a  nullity  by  a  court  of  competent 
jurisdiction.  That  being  true,  the  presumption  is  that  the  sailor  left 
a  lawful  wife  surviving  him,  and  who  is  now  a  pensioner. 

It  may  also  be  true  that  the  fonner  husband,  Worth,  was  dead  at 
the  time  of  the  sailor's  marriage  to  Lila  B.  Worth.  In  that  event  the 
marriage  would  have  been  valid  from  its  inception.  The  record 
appears  to  be  silent  on  that  question. 
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It  iilso  appears  that  the  one-3'ear  limitation  placed  by  the  law  of  Cal- 
ifornia upon  divorced  parties  was  not  enacted  until  1901.  It  therefore 
has  no  application  in  determining  the  legality  of  the  marriage  of  the 
sailor  in  1898.  A  veiy  pertinent  (|uestion  might  arise  as  to  whether 
that  law  in  its  present  fomi  would  have  any  application  in  a  case  where 
a  divorce  had  been  granted  in  another  State,  and  between  citizens  of 
another  State,  one  of  whom  subsequently  moved  into  California  and 
married  within  less  than  a  year  after  the  date  of  such  divorce,  but  it 
is  not  necessar}'  to  pass  upon  that  question  in  this  case. 

The  action  complained  of  is  hereb}-  affirmed. 


dependent  parents— secrriox  4707,  revised  statutes-means  of 

support-evidence. 

Cora  (tee,  now  Stolworth  (mother). 

A  mother  who  has  a  healthy  husbami  29  years  old,  who  earns,  when  he  works,  from 
$1.50  to  $2  per  day,  and  a  son  16  years  old,  whose  earnings  slie  is  entitled  to,  is 
not  dependent  within  the  meaning  of  section  4707  of  the  Revised  Statutes.  It 
wm*  not  the  intention  of  Congress  to  pension  the  mother  of  a  soldier  if  she  has 
an  able-bodied  husband  who  lives  with  her  and  is  shown  to  be  able  to  support 
her,  although  he  may  not  be  able  to  provide  luxuries. 

AsfiisUmt  Secretary  3L   W,  Miller  to  the   Qmunls^iojier  of  Pensions^ 

November  28,  1903. 

Cora  Stolworth,  as  the  mother  of  Marion  Gee,  who  served  as  a  pri- 
vate in  Company  F,  Tenth  U.  S.  Volunteer  Cavalry,  from  March  29, 
189^,  to  May  4,  1901,  the  date  of  his  death  in  the  service,  tiled  her 
claim  June  1,  1901,  for  a  dependent  mother's  pension  under  the  gen- 
eral law,  a8  amended  by  the  act  of  June  27,  1890,  alleging  that  she 
was,  in  part,  dependent  upon  soldier  for  suppoit. 

This  claim  was  rejected  on  the  ground  of  nondependence  April  4, 
1902,  and  then  claimant  filed  additional  evidence,  but  the  Bureau 
adhered  to  its  former  action  and  refused  to  reopen  the  claim,  from 
which  action  she  appealed  April  28,  1902. 

This  claim  w^as  before  the  Department  on  appeal  September  19, 1903, 
on  which  date  an  opinion  was  rendered  affirming  the  action  of  the 
Bureau. 

This  motion,  filed  September  30,  1903,  is  for  a  reconsideration  of 
said  departmental  decision,  and  it  is  therein  contended  that  the  earn^ 
ings  of  claimant's  husband  do  not  furnish  her  adequate  means  of  sup- 
port, and  calling  attention  to  the  law  of  May  9,  1900,  fixing  $250  a 
year  as  the  minimum  net  annual  income  which  shall  preclude  a  widow 
from  pension  under  the  act  of  June  27,  1890,  as  then  amended,  and 
also  the  case  of  Sarah,  mother  of  George  Trimble,  decided  December 
18,  1880  (7  P.  D.,  o.  s.,  803),  holding  that  a  mother  whose  husband 
earns  $250  a  year  is  without  an  adequate  support. 
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There  is  no  certain  rule  b}'  which  to  determine  the  (question  of  ade 
quate  support.  What  are  adequate  means  of  support  must  depend 
upon  the  condition  of  life  and  the  surrounding  circumstances  of  each 
particular  case.  The  means  of  support  in  eveiy  case  should  be  suffi- 
cient to  maintain  the  mother  in  that  condition  of  life  in  which  she  has 
lived. 

In  this  case  it  appears  that  claimant  and  her  husband  arc  ordinary 
lal)oring  people  and  work  only  about  half  of  the  time.  The  testimony 
shows  that  the  husband  is  a  young,  healthy  man,  29  3ears  of  age,  and 
works  on  the  docks  in  Mobile,  Ala.,  for  $1.50  to  $2  per  day,  about 
three  days  per  week.  What  he  does  the  balance  of  the  time,  or 
whether  lie  does  or  can  do  any  other  kind  of  work,  is  not  shown. 
According  to  the  testimony  he  earns  no  more  than  $25  per  month. 

In  determining  the  adequacy  of  claimant's  means  of  support,  the 
question  is  not  as  to  the  amount  of  money  her  husband  earns,  but 
rather  as  to  his  ability  to  furnish  her  an  adequate  support.  He  earns, 
when  he  chooses  to  work,  from  $1.50  to  $2  per  day,  and  there  is  no 
reason  shown  why  he  can  not  work  ever}^  dsiy.  There  are  man\'  dif- 
ferent kinds  of  work  that  a  laborer  can  perform,  but  if  he  prefei*s  to 
confine  himself  to  one  particular  class  of  work,  that  of  loading  ships 
three  days  a  week,  and  thereby  earns  small  wages,  it  is  unfortunate 
for  claimant,  but  it  docs  not  affect  her  pensionable  status. 

It  is  shown  that  claimant  has  a  son  16  3^ears  of  age,  whose  earnings 
she  is  entitled  to.  and  undoubtedly  receives,  and  this  fact  should  be 
considered  in  arriving  at  the  adequacy  of  her  means  of  support.  It  is 
not  shown  how  much  this  son  earns,  but  whatever  it  is  belongs  to  her. 

Her  husband  evidently  does  furnish  her  with  an  adequate  support, 
for  it  is  not  shown  .that  she  is  in  want  for  any  of  the  necessaries  of 
life,  or  that  any  one  not  legally  bound  to  do  so  contributes  toward  her 
support.  Her  husband  earns,  or  at  least  is  capable  of  earning,  as 
much  as  the  ordinary  laboring  man,  and  is  able  to  support  claimant  in 
a  manner  suited  to  that  condition  of  life  in  which  she  lives. 

It  was  not  tlie  intention  of  Congress  to  pension  the  mother  of  a 
soldier  if  she  has  an  able-bodied  husband  who  lives  with  her,  and  is 
shown  to  be  able  to  support  her,  although  he  may  not  be  able  to  pro- 
vide luxuries,  as  is  shown  in  this  case. 

The  (Question  as  to  a  mothers  title  is  quite  different  from  that  a.s  to 
a  widow's  title,  under  the  act  of  Ma}^  i\  1900.  The  only  (juestion 
thereunder  is  whether  or  not  claimant  has  a  certain  named  income, 
without  regard  to  its  ad(H|uacy  or  inadecjuacy  as  a  means  of  suppoit. 
Under  that  act  the  sum  of  $250  was  ar})itrarily  fixed  as  the  minimum 
net  finnual  income  which  shall  preclude  a  widow  from  pension  under 
the  act  of  June  27,  1890. 

The  argument  of  the  attorney  in  this  motion,  based  on  the  fact  that 
Congress  has  fixed  a  certain  sum  which  shall  determine  the  pension- 
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able  status  of  a  widow  under  said  act,  has  no  force  when  applied  to 
a  mother's  status,  which  is  determinable  as  a  question  of  judgment  on 
all  of  the  evidence  in  each  particular  case,  from  all  the  circumstances 
shown  therein. 

In  the  case  of  the  mother  of  George  Trimble  (7  P.  D.,  o.  s.,  303), 
cited  l\v  the  appellant,  the  Department  held  that  $250  per  year  was 
not  sufficient  to  furnish  an  adequate  support  for  the  claimant  in  that 
particular  case.  But  that  case  is  not  in  point,  for,  as  before  stated, 
the  (juestion  of  the  adequacy  of  support  is  one  that  is  to  be  determined 
under  all  the  circumstances  in  each  particular  case.  In  the  case 
referred  to  it  was  shown  that  claimant's  husband  earned  only  $250  a 
year,  but  it  was  not  shown  that  he  was  a  young,  able-lx)died  man, 
capable  of  earning  much  more  than  that  amount,  as  is  shown  in  the 
case  under  consideration. 

After  careful  consideration  of  the  evidence  in  the  case,  the  Depart- 
ment can  see  no  good  reason  for  disturbing  the  action  of  the  Bureau, 
and  the  former  opinion,  dated  September  19, 1903,  in  which  the  action 
of  rejection  was  affirmed,  is  adhered  to.     Motion  overruled. 


attokjfeys-kecognitiox— practice— eluection. 

John  Kite  (claimant). 

Lewis  Heininger  (attorney). 

A  claim  under  the  act  of  June  27,  1890,  which  has  been  approved  for  admission  and 
the  issue  of  certificate  is  subject  to  the  election  of  soldier  to  receive  pension 
under  said  act,  and,  when  he  does  not  elect  to  receive  pension  thereunder,  is 
the  same  as  a  rejected  claim  with  respect  to  the  rights  of  attorneys  appearing 
therein  and  of  those  w*ho  subsequently  file  claims  for  pension  under  the  act  of 
June  27,  1890,  in  his  behalf. 

The  action  of  the  Bureau,  therefore,  in  refusing  to  accord  recognition  to  the  appel- 
lant, he  being  the  first  to  file  a  valid  declaration  and  power  of  attorney  subse- 
quently to  the  admission  of  a  claim  in  which  the  issue  of  certificate  was  subject 
to  the  election  of  the  soldier  to  receive  pension  under  the  act  of  June  27,  1890, 
which  he  did  not  elect  to  receive,  was  error. 

Assistant  Secretary  M,   W,  Miller  to  the  Commissioner  of  Pensions^ 

Novemher  28,  190S, 

Lewis  Heininger,  of  Washington,  D.  C,  on  August  15, 1908,  entered 
an  appeal  from  the  action  of  the  Bureau  denying  him  recognition,  in 
the  claim  for  pension  under  the  act  of  June  27,  1890,  of  John  Kite, 
who  served  in  Company  D,  Twelfth  New  Jersey  Volunteer  Infantry. 

The  soldier  was  in  receipt  of  pension  under  the  general  law  at  the  rate 
of  $6  per  month,  on  account  of  disability  due  to  gunshot  wound  of 
right  arm,  when,  in  his  behalf,  on  June  4,  1896,  Felix  S.  S.  Johnson 
of  Vineland,  N.  J.,  filed  a  declaration  for  pension  under  the  act  of  June 
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27,  1890,  which  contained  a  power  of  attorne}'  in  his  favor.  The  claim 
was  rejected  January  12,  1897,  upon  the  ground  of  no  ratable  dLsability 
shown  under  said  act  and  Mr.  Johnson  was  so  advised  January  30, 1897. 

February  7,  1900,  in  behalf  of  the  soldier,  Charles  and  William  B. 
King,  of  Washington,  D.  C,  filed  a  declaration  for  pension  under  the 
act  of  June  27,  1890,  which  contained  a  power  of  attorney  in  their 
favor.  The  claim  was  approved  for  admission  May  15,  1902,  to  allow 
pension  under  said  act  at  $6  peT  month  on  account  of  partial  inability 
to  earn  a  support  b}'  manual  labor  from  gunshot  wound  of  right  arm 
and  disease  of  lungs,  from  February  7,  1900,  date  of  filing  declaration, 
the  issue  of  certificate  and  payment  of  pension  subject  to  the  election 
of  the  claimant.  Said  attornej- s  were  duly  advised  of  this  action  May 
21,  1902. 

Februaiy  11, 1903,  in  behalf  of  the  soldier  the  appellant  filed  another 
declaration  for  pension  under  the  act  of  June  27, 1890,  which  contained 
a  power  of  attorney  in  his  favor.  A  medical  examination  was  oixiered 
May  14, 1903,  through  Charles  and  William  B.  King,  and  was  held  May 
20, 1903.    The  appellant  has  been  denied  recognition,  hence  this  appeal. 

The  appellant  was  denied  recognition  upon  the  ground  that  Charles 
and  William  B.  King  were  entitled  to  one  3^ear  from  May  21, 1902,  the 
date  on  which  the}^  were  advised  of  the  Bureau's  action  of  May  15,* 
1902,  in  which  to  file  the  claimant's  election  to  receive  pension  under 
the  act  of  June  27,  1890,  in  the  claim  approved  for  admission  on  May 
15,  1902;  that  the  filing  of  a  new  declaration  for  pension  under  the 
act  of  June  27,  1890,  in  behalf  of  the  claimant  within  the  year,  by 
whomsoever  filed,  was  tantamount  to  an  election  on  the  part  of  the 
claimant  to  receive  pension  under  said  act  pursuant  to  the  action  of 
the  Bureau  of  May  15,  1902;  that,  as  the  appellant  filed  such  declara- 
tion within  the  year  to  which  Messrs.  Charles  and  William  B.  King 
were  entitled  to  file  the  election  of  the  claimant  to  receive  pension 
under  said  act,  they  and  not  the  appellant  are  entitled  to  recognition. 

The  rule  is  that  subsequently^  to  the  rejection  of  a  claim  for  pension 
under  the  act  of  June  27,  1890,  the  attorney  is  entitled  to  recognition 
who  first  files  a  valid  declaration  for  pension  under  said  act  and  a  valid 
power  of  attorney  (Thomas  Bean,  7  P.  D.,  527).  It  is  not  thought 
that  any  other  rule  should  prevail  under  the  conditions  arising  in  this 
case.  Unless  the  claimant  elects  to  receive  pension  in  a  claim  under 
the  act  of  June  27,  1890,  when  admitted  subject  to  his  election  to 
receive  pension,  the  claim  is  the  same  as  though  it  stood  rejected,  for 
all  purposes  with  respect  to  an}-  subsequent  claim  filed  in  his  behalf  as 
to  the  rights  of  the  attorney  who  filed  said  claim.  If  the  claimant 
does  not  elect,  it  is  presumed  that  certificate  would  not  issue  to  allow 
pension  in  the  claim  wherein  the  issue  of  certificate  is  subject  to  his 
election  (see  John  11.  Mavity,  certificate  No.  152141,  vol.  446,  P.  L. 
Bk.  404).     It  is  not  thought  that  the  filing  of  a  new  declaration  for 
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pension  in  behalf  of  a  claimant,  under  the  act  of  June  27,  1890,  sub- 
sequently to  the  approval  for  admission  of  a  prior  claim  in  his  behalf 
under  said  act  is  an  election  on  his  part  to  receive  pension  under  said 
act  in  the  latter  claim,  whether  or  not  said  subsequent  claim  was  tiled 
within  a  year  from  the  date  of  the  approval  for  admission  of  the  prior 
claim.  If  it  were  so  considered  it  is  manifest  that  nothing  would 
remain  to  do  except  to  issue  certificate  in  accordance  with  his  election 
thus  expressed.  It  is  also  thought,  under  the  conditions  arising  in 
the  present  case,  that  the  appellant  should  be  recognized  under  the 
practice  as  laid  down  in  the  Bean  case,  supra.  Accordingly,  the  action 
of  the  Bureau  is  overruled. 


i>epeia>ent  parents-abanik)nment-contributions. 

William  Connell. 

Claimant,  a  criminal  and  crook,  served  in  some  prison  from  the  time  his  son  was 
4  months  old  until  his  death;  never  saw  or  heard  of  him  bat  once  during  that 
period;  never  contributed  to  his  support,  nor  did  said  son,  who  was  21  years  old 
when  he  died,  ever  acknowledge  his  obligation  to,  nor  did  he  contribute  to  his 
father's  support.  He  can  not  therefore  be  held  to  have  been  dependent  on  said 
son,  whom  he  abandoned,  for  support  within  the  meaning  of  the  pension  laws. 

Assistant  Secretary  M.   W,  Miller  to  the  Cominissioruft  of  Pensions^ 

Novemher  28,  1903. 

William  Connell,  father  of  Edward  J.  Connell,  alias  Ross,  late 
private  in  Troop  G,  Sixth  .United  States  Cavalry,  from  January  7, 
1898,  to  July  1,  1898,  filed  his  claim  for  pension  as  the  dependent 
parent  of  soldier,  April  22, 1901,  under  section  4707,  Revised  Statutes, 
as  amended  by  the  act  of  June  27,  1890. 

This  claim  was  rejected  July  16,  1903,  on  the  ground  of  no  parental 
recognition  by  claimant  or  soldier,  and  any  prior  or  present  depend- 
ence of  claimant  is  due  to  his  vicious  habits  and  criminal  life. 

Claimant's  attorneys  appealed  July  28,  1903,  and  the  same  has  been 
made  special. 

The  records  of  the  War  Department  show  that  soldier  was  killed  in 
action  July  1,  1898,  at  Santiago  de  Cuba. 

Claimant  is  now,  and  was  at  the  time  of  the  special  examination  of 
this  claim,  an  inmate  of  St.  Elizal)eth  Hospital  for  the  Insane  at  Wash- 
ington, D.  C.  According  to  his  testimony  he  had  not  seen  soldier  but 
once  since  1876,  and  then  for  only  a  few  minutes.  He  never  cared 
for  or  supported  soldier,  and  evidently  did  not  know  of  his  where- 
abouts. 

It  appears  that  he  has  been  convicted  of  and  sentenced  for  crimes 
ranging  from  murder  to  larceny,  and  has  spent  all  his  time  in  jail 


Digitized  by 


Google 


272  DECISIONS   RELATING   TO   PENSIONS. 

since  1876,  except  a  year  or  two.     He  testified  before  the  special 
examiner  in  part  as  follows: 

I  have  bt^en  known  under  several  different  aliases,  viz,  John  Lead,  William  H. 
Lee,  John  I-.ee,  William  Moran,  and  William  Carnell.  When  I  was  first  sent  to 
States  prison,  in  187«>,  from  Cumljerland,  Md.,  for  neven  years,  I  was  sentence*! 
under  the  name  nf  William  Connell. 

I  came  out  of  Baltimore  prison  in  IS8.S  to  Washington,  D.  C,  and  was  arrestee! 
Sey)tember  2,  1888,  on  a  charge  of  suspicion.  I  had  to  leave  Washinj^ton  and  went 
to  Cleveland.  I  ha<l  been  there  only  two  weeks  when  I  was  convicte<l  of  burglary 
and  was  sentenced  to  the  Columbus  State  j)rison  for  nine  years.  I  <?ot  out  after 
servinp  six  years  and  nine  months  for  good  behavior;  came  to  Washington  in  fore 
part  of  1891.  I  had  been  here  only  a  short  time  when  I  was  arrested  for  stealing 
another  crook's  watch.  I  gave  bail,  which  I  jumped.  I  went  to  Indianapjolis,  Ind. ; 
cut  a  woman's  throat,  was  arrested,  and  nothing  was  done.  I  went  into  the  poj^t- 
office  afterwards  to  inquire  for  mail  for  William  H.  Lee,  which  name  I  had  taken, 
when  I  was  arrested  and  taken  to  Evansville,  Ind.,  charged  with  burglary;  trie<i 
and  convicted,  and  sentenced  to  Jeffersonville  State  prison  for  four  years;  got  out 
on  good  time  in  about  three  years  and  two  months.     This  was  in  1895. 

As  soon  as  liberated  from  Jeffersonville,  in  1895,  I  went  direct  across  the  river  to 
Louisville,  Ky.,  where  I  killed  a  man;  was  arrested,  tried,  and  sentenced  to  Frank- 
fort, Ky.,  State  prison  for  two  years,  and  was  discharged  in  1897.  I  went  direct  to 
Indianapolis;  was  arrested  there  on  charge  of  burglary,  which  charge  was  dismissed, 
and  I  was  set  free. 

I  went  from  there  to  Memphis  and  was  arrested  on  suspicion  of  bui^glarizing  a 
house,  was  confined  for  two  weeks,  when  I  was  brought  back  to  AVashington,  on  the 
original  charge  of  jumping  my  bail  in  1891,  and  was  kept  in  jail  for  several  months. 
This  must  have  been  in  the  year  1898. 

I  did  not  see  or  hear  from  my  son,  the  soldier,  during  the  year  1898;  in  fact,  I 
never  saw  him  but  once  from  the  time  I  was  first  sentenced  to  State  prison  in  1876, 
when  he  was  a  babe  in  his  mother's  arms. 

1  again  reiterate  that  1  never  in  my  whole  life  received  a  letter  from  my  son,  the 
soldier,  nor  he  never  gave  me  anything  or  contributed  to  my  support,  as  I  was  in 
State  prison  ever  since  he  was  4  months  old  until  he  died. 

It  is  shown  that  soon  after  claimant  was  first  sent  to  the  penitentiary 
in  Baltimore  in  1876,  his  wife  deserted  the  soldier,  who  was  then  less 
than  a  year  old  and  he  was  taken  care  of  and  reared  by  his  grand- 
parents. Soldier's  mother  died  in  1883,  in  a  house  of  ill  fame  in 
Washington. 

It  appears  that  soldier's  father,  the  claimant,  has  not  cared  or  pro- 
vided for  the  soldier,  and  has  not  even  seen  him  since  he  was  a  child  a 
few  months  old. 

According  to  the  admissions  of  claimant,  which  are  in  part  corrob- 
orated, he  is  an  habitual  criminal,  and  has  spent  over  twenty -live  years 
in  prison. 

Claimant,  perhaps,  is  the  father  of  soldier,  but  under  circumstances 
such  as  are  detailed  in  this  case,  he  is  not  entitled  to  pension  as  a 
dex)endent  parent.  Such  pension  is  granted  as  compensation  for  the 
loss  of  support  which  the  son  furnished,  or  which  it  may  be  presumed 
he  would  have  furnished  if  he  had  lived.  In  this  case  the  facts  dis- 
closed  absolutely  destroy  an}-  presumption  that  the  son,  if  alive, 
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would  be  under  a  legal  or  moral  obligation  to  aid  in  his  parent's  sup- 
port. He  was  over  21  years  of  age  at  the  date  of  enlistment,  and  had 
been  a  stranger  to  claimant  since  early  infancy,  and  his  death  did  not 
deprive  the  latter  of  an}^  actual  or  potential  means  of  support. 

The  law  nevjer  intended  that  a  father  should  receive  pension  for  the 
sole  reason  that  he  begot  the  soldier,  and  is  now  in  necessitous  circum- 
stances in  consequence  of  a  career  of  vice  and  crime. 

In  the  case  of  David  Taylor  (16  P.  D.,  o.  s.,  246),  where  it  appeared 
that  the  mother  of  the  soldier  had,  prior  to  the  breaking  out  of  the 
rebellion,  abandoned  her  husband  and  their  children  (including  soldier) 
and  that  the  father  had  the  sole  care  and  custody  of  the  children  after 
being  abandoned  by  the  mother  and  was  dependent  upon  the  soldier 
for  support,  the  Department  recognized  the  right  of  the  father  to 
pension,  thereby  den3'ing  any  prior  right  on  the  part  of  the  mother. 
The  principle  underlying  that  decision  will  apply  to  the  case  now  under 
consideration. 

The  action  appealed  from  is  therefore  affirmed. 


attobneyg^-recogxitiox-defaul.t-materiai.  service. 

William  H.  Rhodes  (claimant). 

W.  W.  Dudley  &  Co.  (attorneys). 

Where  an  attorney  has  rendered  no  material  service  in  a  claim  for  more  than  one 
year  and  thereby  becomes  in  default,  the  Bureau  may  properly  refuse  to  accord 
him  further  recognition  although  the  claimant  has  not  appointed  another  attor- 
ney to  continue  the  prosecution  of  the  case. 

Assistant  Secretary/  M,   W.  Miller  to  the  Commissioner  of  Pensions^ 

Mn^etnhe?'  28,  1903. 

W.  W.  Dudley  &  Co.,  of  Washington,  D.  C,  on  May  25,  1903, 
entered  an  appeal  from  the  action  of  the  Bureau  denying  them  further 
recognition  in  the  claim  for  additional  pension  under  the  general  law, 
of  William  H.  Rhodes,  who  served  in  Company  D,  Second  Battalion, 
Eighteenth  United  States  Infantry. 

The  soldier  was  in  receipt  of  pension  under  the  general  law  at  the 
rate  of  |12  per  month  on  account  of  disability  due  to  gunshot  wound 
of  both  thighs,  when,  in  his  behalf,  on  July  19,  1890,  W.  W.  Curry, 
of  Washington,  D.  C,  filed  a  declai-ation  for  additional  pension  on 
account  of  disability  due  to  malarial  poison  and  chronic  diarrhea, 
which  contained  a  power  of  attorney'  in  his  favor.  He  filed  evidence 
on  June  6,  1892,  and  was  called  upon  January  18,  1893,  for  evidence 
of  origin  and  continuance  of  alleged  causes  of  disability.  January 
5, 1897,  he  transferred  the  claim  to  the  appellants  who,  on  September 
17, 1897,  filed  the  written  consent  of  the  claimant  thereto.     Appel- 
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Iant8  filed  September  27,  1897,  articles  of  agreement  stipulating  tor 
the  payment  of  a  fee  of  $25.  April  27,  1899,  they  were  called  upon 
for  evidence  of  origin  of  diarrhea  and  continuance  as  to  same  and 
malarial  poisoning.  They  filed  January  18,  1900,  the  affidavit  of 
Charles  E.  Law  relative  to  origin  of  diarrhea  and  rheumatism  in  the 
service.  The  affidavit  of  this  affiant  relative  to  the  origin  and  con- 
tinuance of  said  causes  of  disability  was  filed  June  6,  1892,  by  Mr. 
Curry,  which  was  more  definite  than  the  affidavit  filed  by  the  appel- 
lants. 

The  appellants  were  entitled  to  recognition  for  one^year  from  April 
27, 1899,  date  of  call  of  the  Bureau.  Within  the  year,  v^iz,  on  January 
18,  1900,  they  filed  evidence,  which,  because  it  added  ^othing  to  the 
prosecution  of  the  case,  like  evidence  being  already  on  file,  did  not 
comply  with  the  call,  nor  prolong  their  rights.  They  became  in 
default  on  April  27,  1900,  or  one  year  from  the  date  of  said  call. 
Their  neglect  in  this  particular  worked  a  forfeiture  of  their  rights. 
As  they  have  since  rendered  no  material  service  they  are  still  in  neg- 
lect.   They  called  up  the  case  April  17,  1903. 

On  May  11,  1903,  appellants  were  advised  that — 

The  attached  slip  (call  for  status  by  appellants  of  April  17, 1903)  is  returned  to  you 
with  the  information  that  as  no  evidence  has  been  filed  for  over  three  years  in  said 
claim,  it  will  not  be  reviewed  upon  such  call  unless  a  new  and  valid  pow^er  of  attorney 
shall  be  filed. 

The  purport  of  this  notice  to  appellants  is  that  they  can  not  be 
further  recognized  in  the  claim.  As  they  are  in  neglect,  action  refus- 
ing to  accord  them  further  recognition  was  proper. 

The  appellants,  who  were  the  recognized  attorneys  in  the  claim,  are 
in  default  through  their  failure  to  comply  with  a  call  of  the  Bureau 
for  service.  Although  they  have  been  in  default  for  several  years  the 
claimant  has  not  seen  fit  to  appoint  another  attorne}'  in  lieu  of  the 
appellants  to  prosecute  the  case.  Under  these  conditions  the  Bureau 
could  continue  to  recognize  the  appellants  as  the  attorneys  of  record. 
In  the  case  of  Olivia  Joyce  (7  P.  D.,  157)  it  is  held  (syllabus)  that — 

Where  an  attorney  has  rendered  no  service  during  the  year  to  which  he  is  entitled 
un(l(T  rule  12,  and  there  is  no  other  attorney  in  the  cjise,  the  Commissioner  may,  in 
his  discretion,  if  the  conditions  of  the  claim  demand  it,  continue  to  recognize  the 
former  attorney,  thereby  restoring  to  him  his  original  rights. 

In  the  case  of  Anna  Derhammer,  deceased,  dated  November  23, 1893 
(10  Fee  P.  L.  Bk.,  p.  362),  a  declaration  in  favor  of  the  claimant  was 
filed  by  the  appellant  attorneys  on  January  3,  1890;  they  filed  evidence 
on  March  24,  1891,  which  did  not  complete  the  claim,  and  thereafter 
rendered  no  material  service.  Upon  the  lapse  of  a  year  it  was  held 
by  the  Bureau  that  the  appellants  had  forfeited  their  rights  through 
their  delay  in  the  prosecution  of  the  case  for  more  than  one  year, 
during  which  they  had  failed  to  render  any  material  service. 
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In  deciding  the  question  on  appeal  the  Department  said: 

It  does  not  appear  that  claimant  has  appointed  an  attorney  to  succeed  appellants 
or  that  she  desires  to  revoke  their  attorneyship;  but  her  failure  to  appoint  one  or  to 
express  her  dissatisfaction  can  not  be  accepted  as  evidence  to  show  that  appellants 
have  not  neglected  their  duty  in  the  premises.  Under  rule  12  of  the  rules  of  prac- 
tice before  the  Commissioner  of  Pensions,  neglect  to  prosecute  a  claim  for  one  year, 
in  default  of  caui«e  phown  therefor,  is  held  conclusive  evidence  oj  abandonment  of  a 
4'laim  by  an  attorney,  and  undoubtedly  such  abandonment  calls  for  affimative  action 
by  the  Bureau  for  the  protection  of  the  applicant.  In  the  nature  of  thin^  an  appli- 
cant can  have  but  little  knowledge  of  the  progress  of  her  claim,  and  must  necessarily 
rely  upon  the  attorney.  Where  an  attorney  is,  and  has  been  long  in  neglect,  it 
would  be  manifestly  unjust  to  leave  a  claimant  at  such  attorney's  mercy,  and  thus 
postjwne  indefinitely  the  determination  of  rights  which  the  latter  was  employed  to 
establish. 

The  Department  has  invariably  followed  its  rule  laid  down  in  the 
cited  decisions,  in  all  cases  on  appeal  where  the  question  as  to  an  attor- 
ney's right  to  continued  reognition  was  in  the  discretion  of  the  Com- 
missioner of  Pensions  under  the  test  of  said  nile,  and  the  attorney  had 
been  denied  further  recognition  because  he  had  neglected  the  case  for 
more  than  one  3'ear. 

The  appellants  for  over  four  years  have  rendered  no  material  service 
in  the  claim,  although  during  that  period  they  were  advised  of  its 
status  and  thus  knew  what  steps  to  take  to  complete  it.  Such  neglect 
to  prosecute  a  claim  under  the  rules  of  practice  works  a  forfeiture  of  an 
attorney's  rights.  The  action  of  the  Bureau  in  denying  the  appellants 
further  recognition  is  affirmed. 

In  this  connection  it  is  well  to  direct  attention  to  the  scope  of  the 
rule  laid  down  in  Olivia  Joyce,  as  heretofore  observed  in  the  practice 
and  as  applied  in  this  case,  and  to  more  particularly  specify  the  pre- 
cise conditions  under  which  the  rule  has  been  invoked,  so  that  a  wider 
scope  will  not  be  claimed  for  the  rule  than  has  been  heretofore  given  it. 

When,  through  his  failure  to  render  material  service  in  a  claim 
within  his  allotted  time,  or  to  call  it  up  at  proper  intervals,  an  attor- 
ney becomes  in  neglect  under  the  rules  of  practice,  and  no  other  person 
has  been  appointed  to  prosecute  the  case,  the  attorney,  although  in 
neglect,  can  be  recognized  tJhrough  tlie  courtesy  of  the  Bureau.  Such 
recognition  implies  that,  if  not  advised,  or  presumed  to  have  been 
advised  of  the  status  of  a  claim,  the  Bureau  wmU  give  him  the  status; 
if  he  then  renders  material  service  before  another  attorney  appears  in 
the  claim,  he  will  thereby  be  restored  to  his  former  rights  and  become 
the  attorney  of  record  in  the  claim.  (Moses  Adams,  2H  Fee  P.  L.  lik., 
228;  Charles  Smith,  28  Fee  P.  L.  Bk.,  419.)  Also  where  an  attorney 
tiled,  or  appeared  in  a  claim  for  pension,  and  more  than  a  year  elapsed 
between  dates  on  which  he  rendered  material  service  in  its  prosecution 
the  rule  has  ever  r>een  that  the  performance  of  the  service  restored  his 
status,  provided  the  claimant  had  not  appointed  another  attorney  to 
continue   its   prosecution.     Where  in   a  case   an   attorney  has   thus 
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retrieved  his  forfeiture  of  attorney-ship  and  continues  to  preserve  his 
rights,  the  Bureau  has  given  him  status  of  the  case  in  instances  where 
he  would  have  been  so  entitled  had  he  never  become  in  default.  The 
furnishing  of  this  status  is  what  constitutes  recognition  by  the  Bureau 
through  its  courtesy.  Its  recognition  to'  such  an  attorney  has  been 
denied  in  cases  where  the  claimant  ha«  appointed  another  attorney  to 
prosecute  the  case,  not  on  the  ground  that  either  the  former  attorney 
or  the  claimant  has  abandoned  the  case,  but,  as  stated  in  the  cited 
cases,  on  the  ground  that  the  claimant  has  availed  himself  of  the  oppor- 
tunity presented  by  the  neglect  of  the  one,  to  appoint  another  attorney 
to  represent  his  interests. 

When  an  attorney  who  has  become  in  default  in  a  claim  does  not 
subsequently  render  any  material  service  in  its  further  prosecution, 
there  is  no  doubt  as  to  the  propriety  of  the  Bureau  in  refusing  to 
accord  him  recognition;  but  when  in  default  he  renders  material 
service  in  a  claim  and  no  attorney'  has  been  appointed  to  supersede 
him,  there  are  good  reasons  which  can  be  assigned  in  favor  of  again 
according  him  recognition,  and  such  act  on  the  part  of  the  Bureau 
would  be  in  accord  with  its  invariable  practice  in  like  instances  in  the 
past  which  has  met  with  the  approval  of  this  Department.  However, 
as  the  question  as  to  an  attorney's  right  to  continued  recognition  upon 
rendering  material  service  under  the  recited  conditions  does  not  arise 
in  this  case  it  will  not  be  further  discussed. 


FEE— DISLOYALTY— ACT  .TULY  1,  1902— ATTORNEYS-RECOGNITIOX. 

William  P.  Taylor  (claimant). 
J.  B.  Cralle  &  Co.  (attorneys). 

In  claims  for  pension  under  the  act  of  June  27,  1890,  in  which  payment  of  pension 
has  been  barred  hy  the  provisions  of  section  4716,  Revised  Statutes,  United 
States,  where  an  attorney  is  the  first,  subsequently  to  the  passa^;^  of  the  joint 
resolution  of  Congress  of  July  1,  1902,  to  cooperate  with  the  claimant  in  the 
prosecution  of  a  case  in  which  he  has  been  properly  authorized  so  to  do,  such 
attorney  may  have  title  to  the  fee. 

Assistant  Secretary  M.  W.  Miller  to  the  Cammissimier  of  Pen^ians, 
JS^overnher  28,  1903, 

J.  B.  Cralle  &  Co.,  of  Washington,  D.  C,  on  August  7, 1903,  entered 
an  appeal  from  the  action  of  the  Bureau  denying  them  a  fee  on  the  ksue 
of  July  14, 1903,  in  the  claim  for  pension  under  the  act  of  June  27, 1890. 
of  William  P.  Taylor,  who  served  in  Company  K,  Third  United  States^ 
Volunteer  Infantry. 

In  behalf  of  the  soldier  on  August  19,  1890,  George  E.  Lemon,  of 
Washington,  D.  C,  tiled  a  doi'laration  for  pension  under  the  act  of 
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June  27, 1890,  from  which  date  certificate  issued  June  3, 1892,  to  allow 
pension  under  said  act  at  $12  per  month  on  account  of  total  inability 
to  earn  a  support  by  manual  labor  from  disease  of  lungs.  On  this 
issue  a  fee  of  $10  was  paid  to  Mr.  Lemon.  The  soldier's  name  was 
dropped  from  the  rolls  pursuant  to  the  action  of  the  Bureau  of  July 
19,  1895  (pension  having  been  paid  to  August  4,  1895),  on  the  ground 
that  the  soldier  had  aided  and  abetted  the  late  rebellion  against  the 
authority  of  the  United  States. 

Mr.  Lemon,  in  behalf  of  the  soldier,  on  November  22,  1895,  filed  a 
declaration  for  renewal  of  pension  under  the  act  of  June  27, 1890.  He 
filed  evidence  on  May  14,  June  18,  July  27,  and  November  16,  1896. 
Mr.  Lemon  died  December  18,  1896.  His  attorneyship  rights  were 
transferred  to  Stevens  &  Co.,  who,  on  August  31, 1897,  filed  evidence. 
They  filed  October  26,  1897,  a  new  declaration  in  the  claim.  ^ 

The  claim  was  rejected  October  1,  1898,  on  the  ground  of  soldier's 
disloyalty,  and  Messrs.  Stevens  &  Co.  were  so  advised  October  20,  1898. 

October  4,  1898,  in  behalf  of  the  soldier,  the  appellants  filed  a 
declaration  for  restoration  of  pension  under  the  act  of  June  27,  1890, 
from  date  of  dropping,  which  contained  a  power  of  attorney  in  their 
favor.  They  filed  evidence  on  December  19,  1898,  Januar}^  10  and  28, 
1899,  and  November  30,  1900,  and  calls  for  status  on  July  11  and 
November  25,  1902. 

Messrs.  Stevens  &  Co.,  in  soldier's  behalf,  on  March  21,  1903,  filed 
a  new  declaration  for  pension  under  the  act  of  June  27,  1890,  which 
contained  a  power  of  attorney  in  their  favor. 

Certificate  issued  July  14,  1903,  under  the  act  of  June  27,  1890,  to 
restore  pension  under  said  act  from  August  4,  1895,  date  on  which 
pension  was  paid  at  time  of  dropping,  at  $10  per  month  for  partial 
inability  to  earn  a  support  by  manual  labor  from  disease  of  lungs.  On 
this  issue  a  fee  of  $10  was  paid  to  Messrs.  Stevens  &  Co.,  hence  this 
appeal. 

When,  on  October  4,  1898,  the  appellants  filed  a  declaration  for 
pension  under  the  act  of  June  27,  1890,  in  behalf  of  the  soldier  there 
was  no  authority  in  law  for  the  payment  of  pension  to  him.  Claims 
for  pension  in  his  behalf  under  said  act  were  barred  claims — barred  by 
the  provisions  of  section  4716,  Revised  Statutes.  The  filing  thereof 
conferred  no  right  upon  an  attorney,  as  he  represented  no  interest  of 
the  claimant.  In  the  present  case  the  claimant  had  been  advised  befoi'e 
he  employed  the  appellants  that  payment  of  pension  could  not  be  made 
to  him  under  the  provisions  of  the  act  of  June  27,  1890.  It  wa.s  not 
necessary  for  the  Bureau  to  proceed  to  adjudication  upon  every  decla- 
ration for  pension  under  the  act  of  June  27,  1890,  which  he  saw  fit  to 
file.  After  once  having  passed  upon  his  claim  for  pension,  and  having 
informed  him  that  payment  of  pension  would  not  be  made  to  him,  there 
was  no  necessity  for  the  Bureau  to  take  any  further  action  in  the  mat- 
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tor,  regardless  of  how  many  declarations  for  pension  he  filed  or  how 
often  he  tiled  them  or  whom  he  employed  to  prosecute  the  claim.  The 
filing  of  declamtions  served  no  purpose  and  conferred  no  rights  uix>ii 
an  attorney  who  filed  them.  It  is  true  that  had  an  issue  been  raised 
as  to  whether  this  claimant  voluntarily  aided  and  abetted  the  lat(»  rel)el- 
lion  against  the  authority  of  the  United  States,  then  there  would  have 
}x*en  a  purpose  served  by  further  prosecution.  But  such  issue  was  not 
mised  in  this  case— not  even  broached.  That  the  claimant's  service  in 
tlie  Confederate  army  was  voluntar^^  as  the  records  of  the  War  Depart- 
ment show,  was  accepted  as  sine  qua  non  in  all  proceedings  instituted 
in  behalf  of  the  claimant.  As  the  first  claim  in  his  behalf  had  been 
adversel}^  adjudicated  and  he  fully  advised,  it  was  not  necessary  to  fur- 
ther.notice  proceedings  in  his  behalf  until  an  issue  was  raised  in  the 
C4ise  wliich  necessitated  further  action.  No  such  issue  was  raised.  It 
was  therefore  proper  for  the  Bureau  not  to  take  notice  of  new  decla- 
rations for  pension  under  the  act  of  June  27,  1890,  filed  in  the  (claim- 
ant's behalf,  as  its  course  was  in  this  case,  not  even  to  })rief  them,  but 
to  do  as  it  did  with  the  declaration  tiled  })y  the  appellants,  file  it  among 
the  papers  in  the  case,  where  it  has  remained.  The  authol-ity  of  these 
appellants  to  prosecute  in  ))ehalf  of  the  soldier  was  given  by  him  w^heu 
his  right  to  pension  was  barred,  and,  therefore,  conferred  no  authority 
upon  them  until  this  bar  was  removed.  It  was  removed  by  the  pas- 
sage of  the  joint  resolution  of  Congress  approved  July  1,1902.  From 
that  date  in  the  present  case  the  soldier  was  at  liberty  to  conti'act  with 
any  attorne}'  to  secure  for  him  his  right  to  pension.  This  he  could  do 
in  the  usual  manner — give  some  attorney  power  for  the  pui-pose.  He 
gave  such  power  to  Messrs.  Stevens  &  Co.,  to  whom  the  fee  wa> 
paid,  and  who  were  the  first,  subsequent  to  the  passage  of  said  resolu 
tion,  with  whom  the  claimant  coopei*ated  in  the  prosecution  of  tlw 
claim.  There  was  no  bar  to  their  inmiediate  recognition,  and,  as  they 
were  in  good  standing  when  the  claim  was  allowed,  the\'  were  entitled 
to  the  fee  which  was  paid  to  them. 

Had  the  claimant  cooperated  with  the  appellants  in  the  prosecntion 
of  the  claim  subsequentl}'  to  the  passage  of  said  joint  resolution  and 
prior  to  the  appearance  of  Messrs.  Stevens  &  Co.  in  the  case  there 
would  be  a  different  conclusion  reached  wath  respect  to  their  title 
to  a  fee.  But  as  there  is  nothing  to  show  that,  since  the  bar  to  pay- 
ment of  pension  to  the  claimant  has  been  removed,  they  have  cooper- 
ated with  the  claimant  in  the  prosecution  of  the  case,  and  the  claimant 
has  seen  fit  to  appoint  other  attorne^'^s  in  the  case,  the  action  of  the 
Bureau  in  refusing  to  certify  a  fee  to  the  appellants  is  affirmed. 
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marriagk  and  divorce-decuee-.ju1usdiction. 

Melissa  Boyd  (widow). 

A  divorce  decree  which  shows  upon  its  face  the  necessary  jurisdiction,  the  record 
showing  the  necessary  jiirLsdictional  facts,  and  such  decree  beuig  valid  and  bind- 
ing in  the  State  in  which  it  was  rendered,  will  be  regarde<l  a^  conclusive  by  this 
Department  in  the  administration  of  pension  affairs,  provided  that  no  fraud  was 
perpetrated  upon  the  court,  directly  or  indirec^tly,  for  the  pur}^ose  of  affecting 
the  pensionable  rights  of  any  person. 

Assistant  Secretary  M.  W,  JHf/tr  to  thi   Commissi  (met*  of  Pensions^ 

December  11,  190S. 

Melissa,  as  widow  of  Samuel  A.  S.  Boyd,  formerh^  a  private  in  Com- 
pany I,  One  hundred  and  forty -ninth  Indiana  Volunteer  Infantry,  filed 
her  application  under  the  act  of  Ma}'  9,  1900,  on  April  19, 1901,  claim 
being  rejected  February  24,  1903,  on  the  ground  that  she  was  not  the 
widow  of  Boyd,  inasmuch  aa  the  divorce  she  obtained  from  one  Cran- 
dleme3'er,  her  first  husband,  was  void  on  the  ground  of  fraud.  An 
appeal  was  filed  June  19,  1903,  reopening  having  been  denied  May 
22,  1903. 

The  facts  in  the  case  are  as  follows:  The  claimant,  on  August  30, 
1881,  was  granted  a  decree  of  divorce  from  her  husband,  Crandle- 
meyer,  and  she  thereafter  married  the  soldier,  Boyd.  During  the 
special  examination  held  under  her  claim  for  pension  she  tacitly' 
admitted  that  she  had  not  been  a  resident  of  the  St£\te  of  Missouri  for 
a  full  year — a  statutory  necessity — next  preceding  the  filing  of  her 
petition  for  divorce.  She  denies  having  made  such  a  statement,  but 
her  evidence  shows  she  did,  and  there  is  other  fair  proof  to  the  effect 
that  her  tacit  admissions  were  true. 

There  is  but  one  question  at  issue,  and  that  is  as  to  the  validity  of 
the  decree  of  divorce  referred  to,  and  a  careful  examination  of  the 
papers  shows  the  decree  to  be  regular  in  all  respects,  there  being  no 
want  of  jurisdiction  upon  its  face,  the  record  showing  all  necessarj^ 
jurisdictional  facts. 

It  may  be  stated,  as  a  proposition  of  law,  that  if  a  decree  upon  its 
face  shows  a  want  of  jurisdiction,  such  decree  is  unquestionably  void; 
and  it  is  undoubtedly  true  that  where  the  record  in  the  case  shows  cer- 
tain facts,  and  the  decree  recites  contrar}'  facts,  such  a  decree  is  often, 
though  not  always,  held  to  be  void,  it  being  deemed  under  certain  cir- 
cumstances simply  irregular.  But  when  a  decree  shows  full  jurisdic- 
tion, and  the  record  sustains  the  necessary  jurisdictional  facts  recited 
in  the  decree,  then  such  a  decree  is  always  considered  valid  and  bind- 
ing until  overturned  by  a  court  of  competent  jurisdiction. 

A  marriage  valid  in  the  State  in  which  it  is  contracted  is  a  valid 
marriage  everywhere,  and  as  a  general  proposition  a  divorce  decree 
valid  in  the  State  in  which  it  is  granted  is  also  good  so  far  as  the 
domestic  relation  is  concerned  in  every  other  State.     Extraterritorial 
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jurisdictions  frequently  do  not  allow  such  a  decree  to  disturb  property 
rights  when  there  is  a  conflict  of  law  in  the  different  jurisdictions, 
but  in  this  particular  class  of  decrees  the  question  is  largely  one  of 
comity  between  States,  and  there  appears  to  be  no  invariable  rule  fol- 
lowed by  the  different  States,  nor  by  any  particular  State,  a  single 
State  often  varying  its  own  rule  according  as  the  particular  facts  or 
equities  in  a  given  case  demand.  Such  procedure  appears  to  }>e  a 
necessity  so  long  as  the  laws  of  the  different  States  are  so  widely  at 
variance  as  to  the  causes  for  which  divorces  are  granted,  for  otherwise 
persons  with  a  lawfully  determined  status  in  one  State  would  often 
be  found  to  have  an  illegal  status  should  they  cliange  their  domicile 
to  another  State. 

It  may  be  argued  that  the  Department  of  the  Interior,  by  virtue  of 
the  quasi-judicial  powers  inherent  in  the  office  of  the  Secretary,  has 
the  right  to  decide  as  to  the  validity  of  a  decree  of  divorce,  and  if,  in 
its  judgment,  the  decree  is  not  valid  by  reason  of  certain  facts  shown 
in  a  pension  claim  pending,  not  in  evidence  in  the  original  suit,  that  it 
has  the  right  and  jurisdiction  to  render  a  decision  virtuall}'  annulling- 
such  a  decree. 

Whether  such  be  true  or  not,  as  a  legal  technical  proposition,  mat- 
ters little  as  to  the  principle  involved.  Certain  it  is,  if  it  should  decide 
that  a  divorce  decree  which  recited  necessary  facts,  and  which  was 
rendered  by  a  court  of  competent  jurisdiction,  was  void,  such  decision 
would  have  absolutely  no  judicial  force,  per  se,  outside  this  Depart- 
ment. No  court,  either  State  or  Federal,  nor  any  other  depai-tment 
of  this  Government,  would  be  bound  to  respect  it.  This*  Department 
is  executive  in  its  nature;  its  quasi- judicial  powers,  so  far  as  pensions 
are  concerned,  are  derived  wholly  from  the  necessities  of  the  case — of 
determining  who  are  entitled  to  pensions,  and  it  will  not  arrogate  to 
itself  the  full  powers  of  the  judiciary.  The  Department  has  to  do 
with  the  status  of  parties  in  ever}^  State  in  the  Union,  and  it  will,  so 
far  as  is  possible,  without  violating  the  express  terms  of  the  act  of 
August  7,  1882,  which  makes  the  lex  loci  the  criterion,  follow  a  uni- 
form rule  as  to  divorce  decrees,  and  not  allow  claimants  to  }>e  preju- 
diced or  gain  advantage,  by  reason  of  their  respective  domiciles. 
When,  however,  it  is  evident  that  fraud  had  been  perpetrated  upon 
the  Government  for  the  purpose  of  obtaining  a  pension,  the  validity 
of  a  divorce  decree  being  then  at  issue,  this  Department  would  be 
bound  to  protect  the  Government  against  such  fraud. 

The  Department  announces  that  it  will  hold  a  decree  of  divorce  con- 
clusive, in  the  administration  of  pension  affairs,  when  such  decree 
shows  upon  its  face  necessary'  jurisdiction,  and  the  record  recites  the 
jurisdictional  facts  on  which  such  decree  was  based,  reserving  to  itself, 
however,  the  right  to  inquire  into  any  and  all  facts  which  may  show 
or  tend  to  show  that  fraud  was  perpetrated  upon  the  court  by  any 
party  to  the  decree  for  the  purpose,  directly  or  indirectlv,^of  affecting 
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pensionable  rights.  And  this  it  does,  not  by  virtue  of  any  express 
statute,  nor  by  any  rule  of  law,  invariably  followed  by  appellate  courts, 
although  a  goodly  number  of  precedents  for -such  procedure  could  be 
cited;  but  upon  the  broad  ground  of  public  policy,  in  that  in  the 
administration  of  the  pension  laws  the  ends  of  justice  may  not  be 
defeated,  nor  this  Department  made  a  foiTim  for  retr^'ing  divorce 
cases  in  which  all  parties  have  had  their  day  in  court  and  their  status 
fixed  by  courts  having  jurisdiction  over  their  domestic  relations. 

If,  in  rare  and  isolated  cases,  some  hardship  may  result  for  the  time 
being,  it  will  be  only  for  the  time  being;  for  such  hardship  may  be 
generally  overcome  by  the  interested  parties  instituting  proceedings 
in  the  forum  where  the  decree  was  rendered,  or  in  some  court  pos- 
sessed with  full  judicial  power  to  render  an  effective  judgment  which 
this  Department  would  be  bound,  in  good  conscience,  to  respect.  The 
Secretary  of  the  Interior  is  an  executive  officer;  his  Department  is  not 
a  strictly  judicial  forum,  and  he  will  not  assimie  the  responsibility  of 
overturning  a  decree  of  court,  valid  upon  its  face,  and  good  in  the 
State  in  which  it  was  rendered,  unless  it  is  plainly  evident  that  fraud 
has  been  perpetrated  against  the  United  States  Government. 

In  the  within  case  the  decree  is  regular  in  all  respects,  all  necessary 
jurisdiction  and  jurisdictional  facts  are  shown  in  the  decree  and  upon 
the  record;  the  decree  is  undoubtedly"  valid  in  the  State  in  which  it 
was  rendered,  and  as  there  is  no  evidence  of  fraud  attempted  against 
the  pensionable  rights  of  any  person  the  Department  accepts  such 
decree  as  conclusive. 

Action  reversed. 


i>bpeni>ence-wiix>tvs— act  of  june  87,  1890,  ani>  may  9,  looo. 

Nettie  C.  Lutes  (widow). 

The  evidence  shows  that  the  claimant  owns  property  which  does,  or  should,  if  pru- 
dently managed,  yield  a  net  income  exceeding  $250  per  annum.  HM:  That 
she  is  not  entitled  to  pension  under  the  above-named  acts. 

Assistant  Secretary  M.  TT.  Miller  to  the  Cora7nissioner  of  Pensions^ 

Decembei^  18,  1903. 

Nettie  C.  Lutes  filed,  on  July  6, 1900,  a  claim  for  pension  under  the 
act  of  June  27, 1890,  as  the  widow  of  the  late  Nelson  B.  Lutes,  formerly 
a  soldier  in  Company  D,  One  Hundred  and  Eighty-eighth  Pennsylva- 
nia Infantry.  Her  claim  was  rejected  in  October,  1902,  on  the  ground 
that  she  was  in  possession  of  resources  amply  sufficient,  if  providently 
managed,  to  produce  an  annual  income  of  over  $250.  From  that  action 
an  appeal  was  taken  November  8,  1902. 

In  the  appeal  the  word  "providently  "  in  the  statement  of  the  ground 
of  rejection  appears  as  ''  providentially."  If  so  written  in  the  letter 
of  rejection  it  was  a  clerical  error. 
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The  contention  of  the  appellant  is  that  she  has  not  an  "actual  net 
income''  in  excess  of  $250  per  year. 

In  a  sworn  statement  as  to  her  financial  resources  and  liabilities, 
filed  on  May  27, 190*2,  she  estimates  her  annual  income  from  property 
in  her  possession  at  $2()(),  and  her  necessary  expenses  for  taxes,  insur- 
ance, and  repairs  at  $328.37.  According  to  this  she  is  worse  off  than 
if  she  had  no  property  at  all,  and  would  much  improve  her  condition 
by  t^ivin^  it  away.  A  careful  analysis  of  her  figures,  however,  shows 
some  facts  that  she  has  apparently  overlooked. 

In  the  first  place  it  appears  that  she  owns  the  nouse  in  which  she 
lives,  and  while  she  places  in  the  column  of  her  expenses  the  cost  of 
taxes,  insurance,  and  repairs  on  said  house,  she  does  not  set  against 
these  expenses  the  rental  value  of  the  property.  Income  is  not  neces- 
sarily money.  It  may  take  the  form  of  grain,  or  live  stock,  or  food, 
or  clothing;  in  short,  it  may  be  anything  that  is  convertible  into  money 
or  that  supplies  the  manifold  wants  of  man.  A  house  to  live  in  is  as 
much  ''income''  as  food  to  eat  or  clothing  to  wear,  or  mone}'  with 
which  to  purchaije  or  hire  such  necessaries. 

The  assessed  value  of  the  appellant's  home  is  $1,440,  which,  accord- 
ing to  her  statement,  is  40  per  cent  of  its  actual  value.  Its  actual 
value  is,  therefore,  $3,600.  Its  rental  value  is  not  stated,  but  another 
house  owned  by  her,  worth  $2,700,  rents  for  $216  per  annum.  It  would 
seem  to  be  reasonable  to  presume  that  the  more  valuable  property 
would  rent  for  $275  per  annum,  and  this  amount  added  to  the  appel- 
lant's ""income"  column  brings  up  the  total  to  $535,  or  $206.63  more 
than  her  expenses. 

In  the  next  place  she  places  among  her  expenses  an  annual  tax  of 
$5.88  on  personal  property  (including  office  furniture  and  librar}'  val- 
ued at  §1,100)  and  $8.80  for  insurance  on  the  same,  but  allows  nothing 
on  the  other  side  of  the  account  for  the  use  of  such  property.  This 
is  manifestly  unfair. 

Again,  there  is  charged  in  the  expense  account  for  1900  $57.38  for 
street  paving  and  $12  for  laying  a  sidewalk.  These  are  permanent 
improvements,  which  will  endure  for  a  long  time,  and  their  cost  should 
projxirly  be  distributed  over  the  whole  of  that  time,  and  not  charged 
up  wholly  to  the  year  or  years  in  which  they  were  paid  for. 

According  to  the  claimant's  statement  she  is  the  absolute  owner  of 
the  following  property,  none  of  which  is  encumbered: 

Value. 

The  house  in  which  she  liven $3,600 

A  double  house,  rented 2, 700 

A  single  frame  house,  rented 500 

Two  vacant  lots 400 

Eighty  acres  of  farm  land  in  Michigan 1, 000 

The  undivided  two-thirds  of  55  acres  in  Pennsylvania 300 

OflSce  furniture  and  library 1, 100 

I^ote  secured  by  mortgage 100 

Total .^. ,9,700 
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If  this  property  *vere  converted  into  money  and  the  proceeds  prop- 
erly invested  it  would,  in  all  probabilit}',  yield  a  net  income  in  excess 
of  $250  per  annum.  As  the  Department  said  in  the  case  of  Harriet  D, 
Howard  (13  P.  D.,  448)— 

A  claimant  is  chargeable  with  fair  and  reasonable  results  from  income-producing 
property.  She  is  called  upon  to  use  her  money  or  property  in  such  a  way  as  to  pro- 
duce an  income  such  as  would  naturally  ri??e  from  a  pmdent  use  of  it,  and  if  her 
actual  net  income  is  then  below  $250  she  is  i)ensionable,  otherwise  not. 

This  claimant  may  be  managing  her  property  in  a  way  that  best  con- 
serves her  interest;  being  a  lawyer,  she  doubtless  is.  If  so,  she  is 
certainly  deriving  from  it  a  net  income  exceeding  $250  per  annum — not 
in  money,  perhaps,  but  in  forms  more  satisfactor}^  to  her,  such  as  the 
possession  of  a  comfortable  home,  increase  in  the  value  of  her  prop- 
erty, and  the  use  of  articles  needed  in  the  practice  of  her  profession. 
The  Department  is  clearly  of  the  opinion  that  she  does  not  come  within 
the  class  of  widows  for  whose  benefit  the  acts  of  June  27,  1890,  and 
May  9,  1900,  were  passed. 

The  action  of  the  Bureau  is  affirmed. 


bischargx:  tvithout  honor— dishonorabi.e  dischabge. 
John  H.  Ricketts. 

This  soldier  having  been  discharged  from  service  under  special  order  mustering  oat 
his  organization  because  of  its  refusal  to  obey  orders,  and  such  discharge  being 
held  by  the  War  Department  to  be  a  discharge  without  honor,  he  was  not  hon- 
orably discharged  from  such  service,  and  is  not  pensionable  under  the  act  of 
June  27,  1890. 

Assi^itunt  Secretary  M.   W,  Miller  to  th^  CommiMioner  of  Pensions^ 

Jammry  13^  190^, 

This  appellant,  John  H.  Ricketts,  was  a  member  of  Company  A, 
First  Ea.stern  Shore  Maryland  Infantry,  from  September  21,  1861,  to 
August  16,  1862,  and  in  June,  1898,  was  allowed  pension,  certificate 
No.  964842,  under  the  act  of  June  27,  1890;  but  in  January,  1902,  he 
was  dropped  from  the  rolls  on  the  ground  that  he  was  not  honorabl}^ 
discharged  from  said  service — a  report  from  the  War  Department  of 
March  3,  1900,  showing  the  organization  was  mustered  out  in  accord- 
ance with  special  instructions  for  refusing  to  obey  orders,  which  was 
held  b}^  that  Department  on  January  4,  1896,  to  be  a  discharge  of  the 
members  thereof  without  honor. 

In  an  appeal  filed  «Tune  1,  1903,  it  is  contended  that  the  order  which 
was  refused  obedience  b}'  this  organization  was  to  go  beyond  the 
State;  that  this  was  an  unlawful  order,  as  the  organization  was  one  for 
home  defense  only,  and  that,  therefore,  such  refusal  was  not  a  breach 
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of  duty  or  of  their  contract,  and  should  not  be  held  or  considered  as 
rendering  their  discharge  dishonorable,  discharges  being,  it  is  eon- 
tended,  either  honorable  or  dishonorable;  and  it  is  contended  specially 
that  Congress  has  passed  upon  the  merits  of  this  service  by  granting 
to  the  widow  of  Harrison  T.  Winterbottom,  of  said  organization,  a 
pension  by  special  act,  and  ''it  is  clearh^  unjast  to  remaining  members 
to  bar  them." 

While  it  may  be  unjust  to  pension  one  member  and  not  another  of 
this  organization,  the  injustice  is  not  on  the  part  of  this  Department. 

Pensions  are  granted  by  the  laws  of  Congress  alone,  and  the  fact 
that  Congress  by  special  act  (approved  March  3,  1903)  granted  the 
pension  to  the  widow  of  said  Winterbottom  shows  that  she  was  not 
pensionable  under  the  genei*al  laws,  else  such  act  would  not  have  been 
necessary. 

As  held  in  numerous  decisions  of  the  Department,  a  discharge  which 
is  honorable  is  a  prerequisite  condition  of  title  to  pension  under  the 
act  of  June  27,  1890,  and  a  discharge  given  under  such  circumstances 
as  existed  in  this  case,  because  of  a  refusal  of  the  organization  to  obey 
orders,  can  not  be  held  or  considered  to  have  been  an  honorable  dis- 
charge. 

In  the  case  of  Matilda  C.  Tunison  (11  P.  D.,  440),  the  Department 
stated: 

Relative  to  the  contention  in  regard  to  the  rejection  of  the  widow's  claim  under 
the  act  of  June  27, 1890,  it  need  only  be  said  that,  inasmuch  as  the  War  Department, 
which  has  sole  jurisdiction  in  such  matters,  has  decided  that  the  soldier's  discharge 
from  the  20th  Illinois  Infantry,  November  16,  1862,  "  for  wilful  neglect  of  duty  and 
violation  of  orders  is  not  regarded  as  an  honorable  discharge,"  such  contention  is 
wholly  untenable.  (See  also  Mary  E.  Walker,  7  P.  D.,  197;  Elsie  Hummel,  9  P.  D., 
311.) 

The  contention  is  made  herein,  however,  that  the  individual  dis- 
charges of  the  members  of  this  organization  should  not  be  considered 
as  tainted  by  the  organization's  refusal  to  obe}^  the  alleged  order,  so 
as  to  make  such  discharges  not  honorable  discharges,  because  such 
refusal  was  on  the  part  of  the  officers,  only,  of  said  organization,  and 
the  members  thereof  were  bound  to  obey  such  oflScers. 

This  contention  is  not  supported  by  the  evidence.  The  record 
shows  the  muster  out  of  the  organization  was  because  of  its  refusal, 
and  not  that  of  its  officers  alone  or  of  its  members  alone.  It  seems 
probable  that  were  the  refusal  that  of  the  officers  only,  and  the  mem- 
bers were  not  themselves  disobedient  to  the  order,  such  officers  would 
have  been  removed  and  others  appointed,  and  the  organization  held  in 
the  service.  The  presumption  from  tho  record,  if  not,  indeed,  such  be 
its  direct  force,  is  that  the  members  and  all  of  the  orgjinization  were 
in  disobedience  of  a  lawful  order,  and  were  discharged  in  consequence. 

The  lawfulness  or  unlawfulness  of  such  order,  or  the  character  of 
claimant's  discharge  as  one  without  honor,  maj"  not  be  questioned  by 
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this  Department.  All  ssuch  que.stion.s  are  for  the  War  Department 
alone  to  decide.  (See  Matilda  C  Tunison,  supra;  Jeif  erson  M.  Human, 
12  P.  D.,  500.) 

This  claimant  not  having  an  honorable  discharge  from  his  service 
during  the  war  of  the  rebellion  was  not  and  is  not  pensionable  under 
the  act  of  June  27,  1890. 

The  action  appealed  from  is,  therefore,  affirmed. 


increase— act  january  5,  1807— gray's  battalion. 
Jasper  N.  Armstrong. 

As  claimant  was  not  lawfully  on  the  rolls  at  the  time  the  at^t  of  January  5,  1893,  was 
passed,  he  was  not  entitled  to  increase  under  its  provisions. 

Ai<HUtant  ^Secretart/  J/.    W,  Miller  Up  the  Conunissione)*  of  Pensions^ 

Jtmnm^y  15^  190  J^. 

Jasper  N.  Armstrong,  who  served  during  the  war  with  Mexico  as  a 
private  in  Company  A,  Gray's  Battalion  of  Arkansas  Volunteers,  filed 
on  June  2,  1887,  an  application  for  pension  under  the  provisions  of 
the  act  of  January  29,  1887,  alleging  that  he  enlisted  at  Fort  Smith, 
Ark.,  on  May  5,  1846,  and  was  honorably  discharged  at  Fort  Gibson, 
Cherokee  Nation,  on  the  15th  of  March  or  April,  1847;  that  he  enlisted 
to  serve  during  the  war  with  Mexico,  and  while  en  route  to  Mexico 
was,  with  his  company,  ordered  to  Fort  Smith  and  Fort  Gibson  to 
prevent  an  outbreak  of  the  Cherokee  Indians.  He  was  allowed  pension 
in  November,  1887,  at  the  rate  of  S8  per  month,  commencing  January 
29,  18S7.  On  February  '27,  1893,  he  applied  for  increase  under  the 
provisions  of  the  act  of  January  5,  1893.  This  application  was,  on 
July  28,  1893,  submitted  by  the  examiner  to  the  board  of  review  for 
rejection  on  the  ground  that  the  applicant  did  not  serve  sixt}^  days  in 
Mexico,  or  on  the  coasts  or  frontier  thereof,  or  en  route  thereto;  and 
on  the  same  date  the  examiner  also  submitted  a  recommendation  that 
the  pensioner's  name  be  dropped  from  the  pension  roll  on  the  ground 
that  he  had  no  title  under  the  act  of  January  29, 1887.  The  proposed 
action  was  not  approved,  however,  but  by  a  certificate  issued  December 
2,  1893,  the  rate  of  pension  was  increased  to  $12  per  month  from 
November  24, 1893.  Subsequently,  on  February  7,  1902,  a  reissue  was 
made  '^  to  correct  commencement  of  increase,"  and  allow  the  same  from 
October  12, 1893.  Upon  a  request  for  a  reissue  to  allow  increase  from 
January  5,  1893,  it  was  held  that  the  claimant  had  no  title  to  pension 
prior  to  February  5,  1897,  and  no  title  to  increase  prior  to  April  23, 
190<).  From  that  decision  an  appeal  was  taken  by  claimant's  attornej^s 
on  December  19,  1903. 

The  action  appealed  from  was,  in  effect,  a  refusal  to  consider  a  claim 
for  arrears  of  increase,  said  refusal  being  based  on  the  ground  that  t^ 
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original  allowance  of  pension  was  illegal,  and  that  the  appellant  was 
not  properly  on  the  roll  at  the  time  of  the  passage  of  the  act  of  Janu- 
aiy  5,  1893,  nor  until  the  passage  of  the  act  of  February  5, 1897,  which 
reads  as  follows: 

Be  it  enacted y  etc..  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby  author- 
ized and  directed  to  place  on  the  pension  roll  the  names  of  all  the  honorably  «ii»- 
chargetl  surviving  officers  and  enlisted  men  of  Gray's  Battalion  of  Arkansas  Volunteers, 
raised  under  the  act  of  Congress  of  May  thirteenth,  eighteen  hundred  and  forty-eix, 
for  service  during  the  war  with  Mexico,  and  the  names  of  surviving  widows  of  such 
officers  and  enhsted  men,  subject  to  the  limitations  and  regulations  of  the  pension 
laws  of  the  United  States  for  pensioning  the  survivors  of  the  war  with  Mexico. 

The  act  of  January  29,  1887,  under  which  the  appellant  was  orig- 
inally pensioned,  provided  pensions  for  the  officers  and  enlisted  men 
and  widows  of  the  officers  and  enlisted  men  of  the  military  and  naval 
services  of  the  United  States — 

*  *  *  who,  being  <luly  enlisted,  actually  served  sixty  days  with  the  Army  or 
Navy  of  the  United  States  in  Mexicf»,  or  on  the  coasts  or  frontier  thereof,  or  en  route 
thereto,  in  the  war  with  that  nation,  or  were  actually  engaged  in  a  battle  in  said 
war,  and  were  honorably  discliarged,  and  to  such  other  officers  and  soldiers  and 
sailors  as  may  have  lx*en  personally  named  in  any  resolution  of  Congress  for  any 
specific  service  in  saitl  war. 

It  appears  from  the  evidence  that  the  organization  to  which  the 
appellant  was  attached  never  went  to  Mexico,  rendered  no  service  on 
the  coasts  or  frontier  thereof,  and  was  at  no  time  en  route  thereto, 
having  })een  stationed  during  the  whole  period  of  its  service  at  Fort 
Smith,  Ark.,  or  Fort  Gibson,  Cherokee  Nation.  It  is  not  claimed 
that  he  was  personally  named  in  any  resolution  of  Congress  for  any 
specific  service  in  the  war  with  Mexico.  He,  therefore,  plainly,  does 
not  come  within  the  provisions  of  the  act  of  January  21^  1887,  above 
(juoted.  The  allowance  of  pension  to  him  in  November,  1887,  seems 
to  have  been  due  to  oversight  or  ignorance  of  the  facts  in  regard  to 
his  service.  (No  report  as  to  his  service  was  obtained  from  the  War 
Department  until  181)8.) 

The  act  of  January  5,  181)8,  provided  as  follows: 

That  the  Secretary  of  the  Interior  l)e,  and  he  is  hereby,  authorized  to  increase  the 
pension  of  every  i)ensioner  who  is  now  on  tlie  rolls  at  eight  dollars  i>er  month  <»n 
account  of  services  in  the  Mexic^an  war  and  who  is  wholly  disabled  for  manual  lalx»r, 
and  is  in  sucli  destitute  circnnistances  that  eight  dollars  per  month  are  insufficient 
to  provide  him  the  nect^ssaries  of  life,  to  twelve  dollars  per  month. 

This  act  authorized  the  increase  of  pensions  of  such  persons  only  as 
were  then  *"  on  the  rolls  at  fi^8  per  month,''  etc.  This  must  be  construed 
to  mean  those  who  were  lawfully  on  th(»  rolls.  This  appellant  was  on 
the  rolls,  but  without  authority  of  law.  He  should  have  been  dropped 
in  accordance  with  the  recommendation  of  the  examiner  in  July,  1S93. 
He  was  continued  on  the  rolls  and  his  pension  increased,  but  such 
action  was  not  authorized  b}-  any  existing  law  and  was  clearly  errone- 
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ous.  Members'  of  Gray's  Battalion  of  Arkansas  Volunteers  first 
became  pensionable  on  account  of  service  during  the  war  with  Mexico, 
by  virtue  of  the  provisions  of  the  act  of  Februar}'  5,  1897  (supra). 
The\'  had  no  title  prior  to  that  date. 

The  appellant,  having  received  a  large  amount  of  pension  to  which 
he  was  not  entitled  under  the  law  (and  which  other  members  of  the 
organization  in  which  he  served  were  denied)  now  claims  additional 
pension  on  the  ground  that  the  refusal  of  the  Bureau  to  allow  the  same 
is  not  consistent  with  its  former  action.  As  the  former  action  was 
illegal  it  is  not  a  case  in  which  consistency  should  be  maintained. 

The  appellant's  attorne\^s  cite,  in  support  of  their  contention,  the 
causes  of  William  Wilson  (10  P.  D.,  232),  G.  W.  Lynch  (14  P.  D.,  155), 
and  Zachariah  Winkler  (9  P.  D.,  172).     None  of  these  is  in  point. 

Wilson  WHS  pensioned  under  a  practice  based  on  a  construction  of 
law  which  was  subsequently  held  to  have  been  erroneous,  but  was  con- 
tinued on  the  rolls  after  the  change  of  practice.  The  Department 
held  that  as  long  as  hi  name  was  kept  on  the  rolls  he  was  entitled  to 
increase  of  rating  upon  a  proper  showing  of  increase  of  the  disability 
for  which  he  was  pensioned. 

The  appellant,  Armstrong,  was  not  pensioned  as  a  result  of  errone- 
ous construction  of  the  law,  but  as  the  result  of  oversight  or  ignorance 
of  material  facts.  The  act  of  January  29,  1887,  has  never  been  con- 
strued by  this  Department  so  as  to  admit  of  the  pensioning  of  the 
members  of  Gray's  Battalion. 

Garry  W.  Lynch,  a  soldier  of  the  Mexican  War,  properly  pen- 
sioned under  the  act  of  January  29,  1887,  was  allowed  increase  under 
the  act  of  January  5,  1893,  but  from  a  date  which  the  Department 
subsequently  held  to  be  erroneous.  Upon  appeal  from  the  rejection 
of  his  claim  for  arrears  of  increa.se  from  the  proper  (earlier)  date  the 
Dei)artment  held  that  while  the  allowance  of  any  increase*  at  all  may 
have  been  a  misttike,  yet,  if  so,  it  was  one  of  judgment  merely,  and 
the  increase  having  been  allowed  it  should  be  made  to  commence  from 
a  lawful  date. 

In  the  case  now  under  consideration  it  is  not  a  question  of  judgment 
as  to  whether  the  original  allowance  and  subsequent  grants  of  increase 
and  arrears  of  increase  were  or  were  not  warranted  by  the  law  and  the 
evidence.  As  before  stated,  the  original  allowance  was  based  uix)n 
oversight  or  ignorance  of  material  facts,  while  the  subsequent  grants 
of  increase  were  without  authority  of  law.  If  the  facts  had  been 
known  in  1887,  the  claimant  would  not  have  been  })ensioned;  if  the 
law  had  been  observed  in  1898,  his  name  would  have  })een  dropped 
from  the  rolls. 

In  the  case  of  Zachariah  Winkler,  cited  in  the  appeal,  the  question 
was  whether  the  provisions  of  the  act  of  January"  5,  18iK3,  were  appli- 
cable to  the  survivors  of  Powell's  Battalion  of  Missouri  Mounted  Vol- 
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unteers,  who  were  made  pensionable  by  an  act  passed  March  3, 1891,  of 
the  same  nature  as  the  act  making  the  survivors  of  Gra3''s  Battalion  of 
Arkansas  Volunteers  pensionable,  passed  in  Februarv,  1897.  As  the 
provisions  of  the  act  of  Januar}'  5,  1893,  applied  only  to  persons  who 
were  then  on  the  pension  roll,  they,  of  course,  had  no  application  to 
persons  who  were  placed  on  the  roll  by  virtue  of  an  act  passed  subse- 
quent to  that  time. 

This  soldier  is  now  entitled  to  pension  under  the  provisions  of  the 
acit  of  February  5,  1897,  and  is  entitled  to  the  $12  rate  under  the  pro- 
visions of  the  act  of  April  23,  1900.  All  pension  allowed  him  prior  to 
Fe})ruary  5,  1897,  was  erroneously  allowed,  and  while  in  view  of  all 
the  circumstances  it  is  not  regarded  as  a  case  in  which  he  should  l)e 
required  to  refund  such  pension,  it  is  certainly  not  a  case  in  which  he 
can  justly  claim  any  additional  allowance.  The  action  appealed  from 
is  affirmed. 


M^IlRRIAGE-SECTIOX  4705,  REVISED  STATUTES-EVIDENCE-COLORED 

PERSONS. 

Adeline  Andrews  (minor). 

As  the  marital  relations  of  claimant's  mother  and  the  soldier  did  not  continue  up  to 
the  time  of  the  latter' s  enlistment,  slie  ran  not  be  deeme<l  the  lawful  child  of  the 
said  soldier  under  the  provisions  of  section  4705,  Revised  Statutes. 

Assistant  Secretary  Jf,  W,  MlUt^*  to  tht   Commissioner  of  Pensiom. 

January  lr>^  190 If, 

On  December  10, 18i)5,  Adeline  Andrews,  a  colored  woman,  filed  a 
claim  for  pension  under  the  general  law,  as  the  minor  child  of  Henry 
Whitehurst  alias  Whitish,  who  enlisted  as  a  private  in  Company  B, 
Fourteenth  United  States  Colored  Heavy  Artillery,  on  April  4,  1804, 
and  died  in  the  service  on  July  15,  18f)5.  Said  claim  was  rejected  by 
the  Pension  Bureau  in  December,  11)03,  on  the  ground  that  she  was 
without  title  under  the  provisions  of  section  4705,  Revised  Statutes,  as 
her  mother  and  the  soldier  did  not  live  together  up  to  the  date  of  the 
latter's  enlistment.  From  that  action  an  appeal  was  taken  by  attor- 
neys for  the  claimant  on  December  30,  11)03. 

It  appears  that  the  soldier  and  the  mother  of  this  claimant  were  mar- 
ried, according  to  slave  custom,  in  North  Carolina,  about  1848  or  1849, 
and  cohabited  as  man  and  wife  and  were  recognized  by  their  neighbors 
as  such  until  the  death  of  the  woman  in  1861,  The  claimant  was  born 
of  this  union  on  or  about  March  15,  1853.  The  soldier  did  not  re- 
marry. The  contention  of  the  appeal  is  that  the  separation  of  her 
parents  by  death  prior  to  the  enlistment  of  the  soldier  did  not  im- 
pair the  claimant's  title  to  recognition  as  the  lawful  child  of  the  latter 
under  the  provisions  of  section  4705,  Revised  Statutes.     In  support  of 
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this  contention  reference  is  made  to  the  decision  of  the  Department  in 
the  case  of  the  minors  of  Joseph  Crane  (4  P.  D.,  358),  which  is  alleged 
to  be  "  the  present  holding  of  the  Department  on  this  question."  This 
is  an  error.  The  decision  in  the  Crane  (*aso  was  overruled  on  Decem- 
ber 22,  1893,  in  the  case  of  the  minors  of  William  Toller  (7  P.  D., 
545).  The  question  came  up  again  on  a  motion  for  reconsideration  in 
the  Toller  case,  in  January,  1899,  and  after  a  full  discussion  of  the 
points  raised  the  motion  was  overruled  and  the  decison  of  December 
22,  1893,  reaffirmed.  The  latter  decision  is  ''the  present  holding  of 
the  Department  on  this  question."  The  gist  of  said  decision  is  tliat 
only  the  minor  children  of  a  colored  soldier  l)y  the  woman  with  whom 
he  lived  in  the  relation  of  husband  and  wife  up  to  the  date  of  his 
enlistment,  or  to  the  date  of  his  death  if  he  died  subsequent  to  his 
service,  are  entitled  to  pension  as  the  lawful  children  of  the  soldier 
under  the  provisions  of  section  4705,  Revised  Statutes. 

It  is  hardly  necessary  to  add  anything  to  the  discussion  of  the  ques- 
tion contained  in  the  two  decisions  rendered  in  the  Toller  case.  The 
argument  of  the  attorneys  in  support  of  the  pending  appeal  proceeds 
upon  the  assumption  that  a  strict  construction  of  section  4705  has  the 
effect  of  depriving  the  children  of  slave  marriages  of  a  pensionable  status 
that  they  would  have  had  in  the  absence  of  that  or  similar  legislation. 
It  is  said  that  by  the  action  complained  of  ''a  penal  t}-''  is  "visited 
upon  the  child  because  of  the  untimely  death  of  one  of  her  parents;" 
and  that  the  law  did  not  contemplate  that  the  involuntary  separation 
of  the  parents  before  the  father's  enlistment  should  ''bar  from  pen- 
sion" the  children  of  such  a  union.  Such  argument  is  fallacious 
because  based  on  false  premises.  In  the  absence  of  legislation  similar 
to  that  now  embodied  in  section  4705,  Revised  Statutes,  the  widows 
and  children  of  colored  soldiers  who  died  during  or  shortly  after  the 
war  would  not  have,  as  a  rule,  any  pehsionable  status  at  all,  owing  to 
the  impossibility  of  their  establishing  marriage  and  legitimacy  under 
the  laws  of  the  former  slave  States.  In  most,  if  not  all  of  said  States, 
the  assumption  of  marital  relations  by  slaves,  whether  following 
""some  ceremony  deemed  by  them  obligatory"  or  otherwise,  had  no 
legal  effect.  The  parties  to  such  union  acquired  thereby  no  rights  or 
re^jponsibilities  of  which  the  law  took  any  account,  and  established  no 
ties  that  might  not  be  dissolved  at  their  own  pleasure  or  at  the  will  of 
their  masters.  The  children  born  of  such  unions  stood  in  no  different 
position  before  the  law  from  that  occupied  b}'  the  offspring  of  tem- 
porary liaisons  without  any  pretense  of  marriage. 

Such  was  the  condition  of  things  when  the  Government  began  to 
enlist  negro  soldiers,  and  it  became  necessary  to  fix  their  status  and 
that  of  their  widows  and  children  with  respect  to  pensions.  Laws 
were  passed  which  finally  took  the  form  of  section  4705,  Revised 
Statutes,  defining  what  evidence  should  be  deemed  sufficient  to  estab- 
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lish  a  marriage  between  colored  people  for  pensionable  purposes,  and 
what  children  should  be  regarded  as  legitimate.  It  is  a  pervei-sion  of 
language  to  speak  of  such  legislation  as  inflicting  a  '•penalty''  upon 
those  whom  it  did  not  admit  to  pensionable  rights.  It  did  not  put  up 
a  "  bar"  to  pension  against  any  class;  it  took  down  a  bar.  The  mis- 
fortune of  the  appellant  is  that  it  did  not  take  down  enough  bars  to 
let  her  in.  It  was  necessary  to  draw  a  line  somewhere  in  regard  to 
"marriages'"  so  unstable  as  those  contracted  during  slavery,  and  Con- 
gress chose  to  dra\ar  it  so  as  to  exclude  those  in  which  the  marital 
relation  did  not  continue  up  to  the  time  of  the  soldier's  enlistment, 
where  he  died  in  the  service.  It  did  so  in  language  too  plain  to  admit 
of  doubt  as  to  its  meaning. 

The  widows  of  colored  and  Indian  soldiers  and  sailors — 

It  said — 

*  *  *  shall  be  entitled  to  receive  the  pension  provided  by  law  without  other 
evidence  of  marriage  than  satisfai'tory  proof  that  the  parties  were  joined  in  marriage 
by  some  ceremony  deemed  by  them  obligatory,  or  habitually  recognized  each  other 
as  man  and  wife,  and  were  recognized  by  their  neighbors,  and  lived  together  as  such 
up  to  the  date  of  enlistment,  when  such  soldier  or  sailor  died  in  the  8er\ice,  or,  if 
otherwise,  to  date  of  death;  and  the  children  born  of  any  marriage  so  proved  shall 
be  deemed  and  held  to  be  lawful  children  of  such  soldier  or  sailor,  etc. 

This  appellant  is  not  the  child  of  a  marriage  ^'so  proved;"  conse- 
quently she  is  not  within  the  provisions  of  the  law  and  her  claim  was 
properly  rejected. 

The  rejection  is  affirmed. 


MARKIA6E  ANI>  DIVORCE-DECItEE  OF  NULLITY— EVTDENCB. 

Hannah  A.  Rumsey  (widow). 

The  claimant  obtained  a  decree  of  nullity  out  of  a  court  of  competent  jurisdiction,  the 
effect  of  which  was  to  annul  the  second  marriage  ab  initio  and  restore  her  to 
her  status  as  the  widow-of  the  soldier;  and  there  is  an  utter  absence  of  any  fraud 
on  the  part  of  either  party  to  the  decree.  Held:  This  department  has  no  \%-ar- 
rant  in  pension  claims,  and  in  the  absence  of  fraud  against  the  Government  to 
question  the  soundness  of  the  judgment  of  a  court  of  competent  jurisdiction  as  t4» 
a  question  of  fact,  said  judgment  being  a  part  of  the  evidence  in  such  claim. 
The  decree  of  nullity  in  this  case  is  accepted  as  conclusive  as  to  the  facts  and 
law  therein  recited. 

Assistant  Secretary  M,    W.  Miller  to  tlie  Commissioner  of  Pcn^^ion^^ 

JanuiiTij  15^  lOOIf,, 

Hannah  A.,  as  widow  of  Easman  Rumsey,  formerly  a  private  in 
Company  D,  One  hundred  and  seventy-ninth  New  York  Volunteer 
Infantry,  having  been  a  pensioner  under  the  general  law,  and  her  pen- 
sion having  ceased  by  reason  of  her  remarriage,  filed  her  application 
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for  restoration  on  January  17,  1902,  claim  being  rejected  on  Septem- 
ber 5,  1903,  in  the  following  stated  language: 

Approved  for  rejection  on  the  ground  that  the  facte  shown  in  evidence  do  not  war- 
rant the  assumption  that  claimant's  marriage  with  A.  M.  Holly  on  December  29, 1881, 
was  void  or  invalid,  and  this  Bureau  is  therefore  not  bound  by  the  decree  of  annul- 
ment of  said  marriage  obtained  by  claimant  on  January  10,  1902,  for  the  manifest 
purpose  of  securing  pension.    (See  S.  E.  reports  and  opinion  of  chief  of  law  division. ) 

An  appeal  filed  November  27,  1903,  contends  that  the  rejection  was 
contrary  to  law. 

It  appears  from  an  inspection  of  the  evidence  that  this  claimant  on 
the  6th  day  of  January,  1902,  obtained  a  decree  of  nullity  out  of  the 
supreme  court  of  the  State  of  New  York,  the  material  part  of  said 
decree  being  as  follows: 

And  it  is  further  ordered  and  adjudged  that  because  of  the  lunacy  aforesaid  of  said 
defendant  the  said  marriage  between  the  plaintiff,  Hannah  Augusta  Holly,  and  the 
defendant,  Anson  Newman  Holly,  be,  and  the  same  is  hereby,  declared  null  and 
void  ab  initio  and  of  no  effect,  and  that  no  marriage  or  contract  or  relation  exists  or 
has  ever  existed  between  said  plaintiff  and  defendant. 

A  transcript  of  all  the  proceedings  in  this  case  is  on  file,  together 
with  all  the  testimony  given  at  the  trial  of  the  cause.  The  defendant 
was  represented  by  a  guardian  ad  litem,  and  the  Bureau  raises  no 
question  as  to  the  jurisdiction  of  the  court;  and,  in  fact,  no  exceptions 
to  the  jurisdiction  could  be  lawfully  taken. 

The  opinion  of  the  chief  of  the  law  division  is  of  considerable  length, 
and  not  only^  goes  into  the  evidence  adduced  at  the  trial  of  the  cause, 
but  also  disusses  the  warrant  of  the  court,  in  law,  for  issuing  the 
decree.     In  said  opinion  the  following  is  found: 

Claimant  never  attacked  the  validity  of  her  marriage  until  a  month  before  she 
filed  this  claim.  It  does  not  appear  that  she  contemplated  remarriage,  and  the  fact 
that  she  executed  the  declaration  only  four  days  after  the  rendition  of  the  decree 
shows  that  the  real  object  of  her  suit  was  to  enable  her  to  procure  additional  pension 
from  the  Government 

The  opinion  then  goes  on  to  give  the  following  quotation  from  the 
opinion  in  the  case  of  Mary  Gem  be  (13  P.  D.,  131)  as  part  authority 
for  the  conclusions  reached: 

The  true  object  of  the  petitioner  was  speciously  concealed ;  and  a  deliberate  fraud 
perpetrated  on  the  court  *  *  *  .  *'He  who  seeks  equity  must  do  equity.'* 
This  proposition  is  not  one  of  law,  but  one  of  equity.  The  Department  will,  in  the 
exercise  of  its  valid  jjowers,  refuse  to  allow  the  Government  to  be  mulcted  in  a  claim 
based  upon  fraud.  The  foregoing  is  of  itself  reason  enough  for  the  Department  to 
refuse  to  be  bound  by  a  decree  ot  nullity. 

After  several  other  quotations  the  opinion  concludes: 

From  these  facts  one  of  three  conclusions  must  be  drawn:  (1)  That  she  married 
Holly  when  he  was  capable  of  making  a  valid  contract;  (2)  That  she  elected  to 
keep  the  contract  as  a  valid  and  subsisting  one;  or,  (3)  That,  knowing  her  marriage 
to  him  was  illegal,  the  relation  she  sustained  toward  him  was  not  bona  fide  marital. 
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but  one  of  mere  concubinage.  Either  conclusion  is  inconnis^tent  with  the  claim  that 
she  has  been  the  true  legal  widow  of  the  poldier  ever  since  her  marriage  to  Holly  in 
1881. 

After  a  consideration  of  all  the  facts  and  circumstances  of  this  case,  and  of  the  law 
applicable  to  the  issues  involved,  it  is  concluded  that  claimant,  in  view  of  her  entire 
conduct  in  connection  with  this  case,  has  failed  to  prcTv^e  that  her  marriage  to  Holly 
was  void  at  the  time  of  its  consummation,  and  that,  even  if  said  marriage  to  Holly 
was  void,  claimant's  conduct,  after  she  learne<l  of  said  Holly's  insanity,  either  ef»tojw» 
or  ])n)hibit8  her- from  receiving  pension  on  the  soldier's  a<'count  after  renouncing 
status  as  his  widow  for  so  many  years;  hence  it  is  believed  that  the  decree  imllifjing 
and  declaring  claimant's  marriage  to  Holly  void  ab  initio  can  not  Ije  regarcie<l  as 
having  any  weight  in  this  case,  and,  consecjuently,  her  claim  to  x>ension  as  the  widoT.- 
of  the  soldier  must  fail,  and  it  is  so  held. 

Thii«  it  is  seen  that  a  decree  of  the  supreme  court  of  the  State  of 
New  York,  which  shows  full  jurisdiction  and  due  consideration  of  all 
aspects  of  the  case,  is  brushed  aside  as  having  no  force  whatever;  and 
the  Bureau  of  Pensions  assumes  the  right  to  go  into  the  merits  of  the 
case  and  decide  that  the  judgment  of  the  court  was  not  warranted  })y 
the  evidence  and  was  contrar}-  to  law. 

It  is  observed,  although  it  is  not  entireh'  germane  to  the  issue  which 
is  to  be  decided  by  the  Department,  that  the  plaintiff  in  this  case  made 
full  proof  that  her  husband  was  insane,  non  compos  mentis,  and  abso- 
lutely incapable  of  entering  into  a  marriage  contract  at  the  date  on 
which  he  married  claimant.  She  had  some  reasonable  grounds  for 
suspicion  that  he  was  insane,  but  the  husband's  family  prevailed  upon 
her  to  run  the  risk  of  his  making  an  entire  recovery.  Within  a  very 
short  time  after  the  marriage  he  exhibited  continued  signs  of  insanity, 
and  his  condition  grew  gradually  worse  until,  eleven  yeai*s  after  the 
marriage,  he  was  sent  to  the  Insane  Asylum.  She  cared  for  him  all 
of  this  time,  and  conducted  herself  as  a  true  wife  should,  and  did  not 
give  him  up  until  his  case  appeared  to  be  hopeless.  So  far  as  the  facts 
in  this  case  go,  the  Department  is  thoroughly  of  the  opinion  that 
Holly  was  insane  at  the^  date  of  his  marriage  with  claimant,  and  had 
been  for  years  prior  thereto. 

All  this,  however,  is  somewhat  wide  of  the  mark;  for  the  supi*eme 
court  of  New  York  passed  upon  this  phase  of  the  case,  and  it  only 
remains  to  decide  as  to  whether  or  not  the  Department  will  accept 
the  decree  of  nullit}'  as  conclusive.  It  was  held,  in  the  opinion  in 
the  case  of  Melissa  Boyd  (14  P.  D.,  279),  that  a  decree  of  divorce, 
valid  in  the  State  in  which  it  was  rendered,  would  be  accepted  by  this 
Department  as  conclusive;  although  it  reserves  for  itself  the  right  to 
inquire  into  any  indication  of  fraud  pra<;ticed  by  either  party  to  the 
decree,  for  the  purpose  of  affecting  the  pensionable  rights  of  any 
person.  And  what  is  true  regarding  a  decree  of  divorce,  as  has  just 
been  stated,  is  equalh'  true  of  a  decree  of  nullity,  which  l)eai's  a  strong 
resemblance,  in  its  basic  principles,  to  a  divorce  decree;  though  in  one 
respect  the  decree  of  nullity  is  far  more  reaching  in  its  effect  than  a 
decree  of  divorce;  for  a  decree  of  nuUitv  restores  a  partv-to  his  ar  her 
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original  status,  the  same  as  if  no  marriage  had  ever  taken  place;  while 
a  decree  of  divorce  simply  severs  the  marriage  relation,  and  may  not 
affect,  in  many  instances,  past  acts. 

The  evidence  in  the  case  under  consideration  fails  to  disclose  the 
t*lighte«t  indicia  of  fi"aud  on  either  party  to  the  decree  of  nullity. 
There  is  no  ground  for  a^ssuming  the  claimant  applied  for  a  decree  of 
nullity  solely  for  the  purpose  of  obtaining  a  pension;  but  if  she  did, 
^<he  had  full  right  to  so  do,  and  was  clearh^  within  her  legal  preroga- 
tives. Is  fraud  against  this  Government  to  be  presumed  because  one 
attempts  to  establish  a  status  whereby  he  or  she  may  receive  a  pen- 
sion? The  proposition  is  too  unsound  to  merit  discussion.  There  may 
he  very  good  reason  why  this  claimant,  or  any  other  claimant,  who  was 
entitled  to  a  decree  of  nullity,  would  never  attempt  to  obtain  such  a 
decree  unless  she  could  obtain  some  pecuniary  benefit  thereby.  Indi- 
viduals are  not  bound  to  assert  all  the  rights  they  have,  under  the  law, 
until  such  time  as  they  see  fit  to  do  so;  and  their  actions,  in  such 
respect,  are  usually  governed  by  the  circumstances  surrounding  them- 
selves. 

Tt  is  difficult  to  see  how  the  Bureau  arrived  at  the  conclusion  it  did; 
for,  as  the  facts  in  this  case  show,  there  is  an  utter  absence  of  even 
indicia  of  fraud  on  the  part  of  the  claimant,  and  the  holding  in  the 
Gembe  case,  if  it  is  of  any  value  in  the  present  case,  practically  over- 
throws the  conclusion  of  the  Bureau  on  the  issue  involved,  fraud  being 
entirely  absent. 

It  is  not  a  matter  of  the  slightest  moment  officially  to  any  branch  of 
this  Department,  or  to  any  person  connected  therewith,  whether  or 
not  a  claim  is  rejected  or  admitted.  The  law  applicable  is  to  be  admin- 
istered as  it  is  found,  and  a  claim  shall  stand  or  fall  according  as  the 
law  to  be  applied  to  each  particular  case  demands.  A  valid  decree  of 
nullity  or  a  valid  decree  of  divorce  is  as  legally  binding  and  conclu- 
sive as  is  a  valid  marriage,  and  is  entitled  to  an  equal  degree  of  respect. 
If  by  virtue  of  a  valid  decree  of  nullity  one  esttiblishes  a  pensionable 
status,  that  status  is  just  as  unassailable  and  legal  as  it  would  have 
l)een  had  the  annulled  marriage  never  taken  place.  This  D<*partment 
h&^  no  warrant,  in  pension  claims  and  in  the  absence  of  fraud  against 
the  Government,  to  question  the  soundness  of  the  judgment  of  a  court 
of  competent  jurisdiction  as  to  a  question  of  fact,  said  judgment  being 
a  part  of  the  evidence  in  such  claim. 

The  evidence  in  this  case  shows  a  decree  of  nullity  granted  by  a 
court  of  proper  jurisdiction,  the  record  shows  all  necessary  jurisdic- 
tional facts,  and  no  issue  is  taken  upon  this  point.  There  was  no 
fraud,  actual  or  constructive,  of  any  kind  or  nature,  and  this  Depart- 
ment is  certainly  bound  in  all  good  conscience  to  respect  the  said 
decree.  Its  legal  effect  is  to  restore  the  claimant  to  her  status  as  the 
widow  of  Easman  Rumsey,  and  she  is  hereby  held  to  be  his  wndow. 

Action  reversed. 
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DEPENDENT  RELATIVES-ILLIXOIS-IIUSIIAXD  AND  WIFE. 

Thomas  J.  Dolan  (father). 

By  statutory  enactment  the  State  of  Illinois  has  made  the  separate  estate  of  husband 
and  wife  liable  for  the  '^expe^ises  of  the  family,"  whether  incurred  by  husband 
or  wife.  Reflexively  this  s«tatute,  while  defining  a  creditor's  rights,  operates  to 
give  to  a  husband  such  an  interent  in  his  wife's  estate  that  the  extent,  character, 
and  value  of  her  said  estate  become  material  in  the  determination  of  the 
dependency  of  a  father. 

Amwtant  Secretary  M,   W,  JliUer  to  the  Co7n7n!ssi^mer  of  Pensirms^ 

Jamiary  15^  1901^. 

John  A.  Dolan  served  in  Company  C,  Thirt^^-seventh  United  States 
Volunteer  Infantry,  in  the  war  with  Spain,  dying  in  service  on  October 
20,  1900. 

lie  was  survived  by  a  father,  Thomas  J.  Dolan.  His  own  mother 
died  in  1885.  On  July  22,  1901,  the  father  applied  for  a  dependent 
father's  pension  (No.  745572)  under  section  4707  Revised  Statutes,  as 
amended  by  the  act  of  June  27,  1890.  The  claim  was  rejected  April 
80,  1902,  on  the  ground  that  he  is  not  dependent  within  the  meaning 
of  the  law,  being  possessed  of  an  income  which,  together  with  a  home, 
owned  by  his  wife,  affords  him  an  adequate  support.  He  appealed 
April  29,  1903.     The  appeal  was  made  special. 

There  is  no  dispute  as  to  the  facts  germane  to  the  issue  so  far  as  they 
are  in  evidence.  The  claimant  is  an  old  man,  about  70  3' ears  of  age. 
Hi^i  present  wife,  the  soldier's  step  mother,  is  possessed  of  some 
property — a  home  at  least.  Husband  and  wife  live  in  this  house,  her 
property.  The  claimant  has  no  regular  employment,  but  from  com- 
missions, etc.,  he  earns  about  $200  a  year.  This,  he  says,  is  inade- 
quate to  provide  a  support.  The  home  must  not  be  considered,  he 
maintains.  It  is  the  property  of  his  wife;  it  belonged  to  her  in  fee 
simple  before  they  were  married.  She  may  dispose  of  it,  he  says, 
without  his  knowledge  or  consent  under  the  law  of  the  State  in  which 
they  reside  (Illinois).  He  could  not  retain  any  part  of  the  proceeds  of 
said  sale  for  himself.  She  is  under  no  legal  obligation  to  furnish  him 
a  support, ''  notwithstanding  she  may  be  in  possession  of  ample  means."' 

This  is  his  contention. 

It  is  true  that  the  right  of  curtesy  has  been  abolished  by  legislation 
in  Illinois,  but  the  statute  abrogating  this  common-law  right  espi^eially 
provides  that  husband  and  wife  shall  be  each  endowed  of  the  third  part 
of  the  lands  of  the  other.  It  is  not  true  that  the  wife  in  the  case  at 
bar  can  dispose  of  her  realty  to  defeat  his  interest  therein.  His  statu- 
tory interest  in  her  real  estate  can  not  be  involuntarily  lost  by  him. 
For  the  wife  to  pass  good  title  to  her  real  estate  the  signature  of  the 
husband  to  the  instrument  of  convevance  is  as  essential  as  is  her  relin- 
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quishnient  of  dower  in  the  enfeoffing  of  others  in  his  estate.  wSoctlon  9 
of  chapter  68,  Revised  Statutes,  Illinois,  gives  to  the  wife  the  same 
control  over  her  property — e.  g.,  the  selling  of  it— that  the  husband 
has  over  his~i.  e.,  the  dower  right  in  real  estate  must  be  considered. 
Her  rights  are  limited  to  this  extent. 

The  statutes  of  Illinois  endeavor  to  place  husband  and  wife  upon  the 
same  plane  in  respect  to  property  rights.  The  common  law  obligation 
on  the  part  of  the  husband  to  support  his  wife  survives.  But  the 
statutes  also  give  to  creditors,  under  certain  circumstances,  rights 
against  the  wife's  separate  estate  even  where  the  obligation  is  incurred 
by  the  husband. 

Neither  husband  ncir  wife  shall  be  liable  for  the  debts  or  liabilities  of  the  other 
incurred  before  marriage,  and  (except  as  herein  otherwise  provided)  they  shall  not 
be  liable  for  the  separate  debts  of  each  other,  nor  shall  the  wages,  earnings,  or 
property  of  either;  nor  the  rent  or  income  of  said  property  lye  liable  for  the  separate 
debts  of  the  other.     (Rev.  Stat. -Illinois,  ch.  68,  sec.  5.) 

The  exception  above  noted  is  provided  })v  sec.  15  of  said  chapter: 

The  expenses  of  the  family,  and  of  the  education  of  the  children,  shall  be  charge- 
able upon  the  property  of  both  husband  and  wife^  or  of  either  of  them,  in  favor  of 
creditors  therefor,  and  in  relation  thereto,  they  may  be  sued  jointly  or  separately. 

There  is  no  statute  by  which  a  wife  incurs  penal  consequences  if  she 
does  not  support  her  husband  such  as  there  is  in  the  event  of  his  delin- 
quency in  this  respect.  But  for  practical  purposes — for  all  purposes 
with  which  we  are  concerned — the  effect  is  the  same.  The  husband  is 
a  part  of  the  ''  family.''  He  may  incur  bills  for  necessities  of  life,  his 
support,  his  adequate  support;  if  he  has  no  estate  the  creditor  may 
proceed  against  the  property  of  his  wife.  Certain  articles,  such  as  a 
ring,  have  been  declared  b}'  decisions  of  the  court  of  last  resort  in  that 
State  not  to  be  a  family  expense. 

An  article  is  not  a  family  expense,  within  the  meaning  of  the  statute,  where  it  in 
no  way  conduces  to  the  welfare  of  the  family  generally,  though  at  times  used  or 
displayed  in  the  family  by  the  member  for  whom  it  was  purchased.  (Hyman  r. 
Harding,  162  111.,  ;i57.) 

But  common  necessities  of  life  clearly  come  within  the  purview  of 
the  act.  Doctor's  bills  for  medical  services  rendered  the  husband 
personally  were  declared  to  be  chargeable  against  the  wife's  separate 
estate,  under  this  statute,  in  the  case  of  Glanbensklee  r.  Low  (29  111. 
Ap.,  408);  goods  purchased  by  the  husband  for  his  own  personal  use 
(clothing,  for  example)  were  brought  within  its  purview  by  the  decision 
in  the  case  of  Hudson  v.  King  (23  111.  Ap.,  118),  and  the  rent  of  a  house 
occupied  by  the  family  was  also  viewed  as  a  family  expense  in  the  case 
of  Illingsworth  r.  Bailey  (33  111.  Ap.,  394). 

It  is  clear,  then,  that  claimant's  wife  may  not  sell  her  real  estate  so 
as  to  bar  his  endowed  interests  therein  without  his  formal  acquies- 
cence in  her  act.     If  the}^  do  dispose  of  it,  the  proceeds,  in  whatever 
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fonn  it  may  be,  real  or  personal,  will  be  holden  by  creditors  for  the 
rent  of  any  house  they  may  occupy.  While  they  are  living  together, 
be  still  enjoys  his  common-law  right  of  using  said  propert}'.  If  she 
abandons  him,  he  is  not  helpless,  for  another  section  of  the  chapter 
above  mentioned  provides,  in  that  event,  that  the  property  may  be 
sold  or  disposed  of  by  order  of  court  "'for  the  support  and  mainte- 
nance of  the  family  and  for  the  purpose  of  paying  debts  of  the  other, 
or  debts  contracted  for  the  support  of  the  family.''  (Rev.  Stat.  Ill, 
ch.  t>8,  sec.  11.) 

In  short,  the  husband's  interest  in  his  wife's  property,  his  ''rights" 
therein  (to  use  the  same  expression  employed  with  reference  to  the 
wife's  interests  in  the  husband's  estate),  in  Illinois  is  so  much  the  same 
as  her  interest  is  in  his  estate,  ttat,  in  determining  this  question  of 
dependency,  it  h  essential  that  this  Department  should  have  more 
information  as  to  the  wife's  financial  status  in  this  case.  It  will  be 
noted,  })oth  in  this  case  and  in  others  arising  within  the  jurisdiction  of 
that  State,  hereafter,  where  the  claim  is  for  a  dependent  fathers  pen- 
sion, that  it  is  as  essential  in  the  adjudication  of  such  claims  to  know 
the  value,  character,  and  extent  of  the  wife's  property  (if  there  be  a 
wife),  as  it  is  in  relation  to  the  husband's  estate  in  the  case  of  a 
mother's  claim. 

.These  people  reside  in  Chicago.  If  the  wife  owns  a  house,  merely 
a  shelter,  and  the}^  are  dependent  for  their  support  in  other  respects 
upon  his  earnings,  i.  e.,  $200  per  annum,  one  situation  is  presented. 
If,  on  the  other  hand,  she  has  a  home  and  a  personal  separate  income, 
adequate  for  the  family  expenses,  another  situation  is  presented.  In 
view  of  the  laws  of  the  State,  the  extent  of  her  possessions  is  material 
to  the  present  issue.     That  is  not  in  evidence. 

The  papers  in  the  case  are  therefore  returned  to  you,  with  directions 
to  order  a  special  examination  immediately,  to  ascertain  the  extent, 
nature,  and  value  of  her  estate,  real  and  personal.  The  scope  of  the 
inquiry  might  be  enlarged  to  include  his  physical  condition  and  earn- 
ing capacity. 

Upon  the  conclusion  of  this  examination  you  will  return  the  papers 
in  the  case,  with  your  report,  to  this  Department  for  final  adjudica- 
tion.    In  the  meantime  the  appeal  will  be  held  in  abeyance. 


service  acts  of  .july  27,  1802,  and  .tune  27.  1902— indian  wars. 

John  L.  Johnson. 

'  The  act  of  June  27,  1902,  extending  the  proviaionn,  limitations,  and  benetit?  of  the 
act  of  July  27,  1892,  does  not  limit  its  benefits  to  those  who  served  and  were 
discharj]^ed  under  the  immediate  military  authority  of  the  United  States  only, 
>)ut  to  tho^Je  who  served  and  were  discharged  under  State,  Territorial,  or  pro%a- 
Hional  authority  as  well."     (See  case  of  Lewis  I^wley,  14  P.  D.,  13.) 
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Held:  That  for  pensionable  purpoees  the  roll  pn  file  in  the  Office  of  the  Auditor  for 
the  War  Department,  showing  the  date  and  place  of  muster  in  and  muster  out, 
and  that  claimant  served  more  than  thirty  days,  is  sufficient  evidence  of  service 
to  the  Government  of  the  United  States,  within  the  meaning  of  the  terms  of  the 
act  of  June  27,  1902. 

Assistant  Secretary  M.   W.  Miller  to  the  Ofynimmioner  of  Pensions^ 

January  19^  1901^, 

John  L.  Johnson,  of  Capt.  F.  M.  P.  Goffs  company,  K,  Second 
Washington  Territory  Mounted  Volunteers,  Indian  wars,  1851-1856, 
filed  a  claim  for  pension  under  the  provisions  of  the  act  of  June  27, 
1902.  The  claim  was  rejected  May  22,  1903,  on  the  ground  that  the 
official  records  fail  to  show  that  the  soldier's  service  with  Captain 
Goff'a  company,  K,  Second  Washington  Mounted  Volunteers,  was  in 
the  emplo}"  of  the  United  States  Government,  or  that  payment  has 
been  made  for  such  service  by  said  Government. 

The  recognized  attorneys  appealed  from  this  action  October  26, 1903, 
contending  that  the  departmental  decision  in  the  case  of  Lewis  Lawley 
(14  P.  D.,  13)  governs  in  all  claims  for  pension  based  on  service  in  the 
Indian  wars  from  1817  to  1858. 

The  report  of  the  Auditor  of  the  War  Department,  who  has  custody 
of  the  rolls  of  volunteers  employed  in  the  Indian  wars  or  disturbances, 
shows  that  the  claimant  was  mustered  in  April  28,  and  was  discharged 
August  13,  1856,  the  period  of  service  being  108  days. 

The  act  of  June  27,  1902,  which  is  fully  quoted  in  the  case  of  Lewis 
Lawley  (14  P.  D.,  13),  extends  the  provisions  of  the  act  of  July  27, 
1892,  so  as  to  include  those  persons: 

who  served  for  thirty  davH  or  more  and  were  honorably  discharged  under  the  United 
States  military,  State,  Territorial,  or  provisional  authority  in  *  *  *  the  Oregon 
and  Washington  Territory  Indian  wars  from  eighteen  hundred  and  fifty-one  to 
eighteen  hundred  and  fifty-six,  inclusive. 

It  is  evident  that  in  considering  this  claim  the  Bureau  set  up  as 
a  primar}^  obstacle  that  the  official  records  fail  to  show  that  the  serv- 
ice rendered  b}^  the  claimant  was  in  the  employ  of  the  United  States 
Government. 

The  only  official  records  of  service  in  this  case,  and  all  similar  cavses 
where  volunteers  were  called  out  to  meet  sudden  emergencies  arising 
in  Indian  disturbances,  are  the  rolls  in  the  custody  of  the  Auditor  for 
the  War  Department,  showing  the  date  and  place  of  muster  in  and 
muster  out. 

The  Bureau  appears  to  be  somewhat  inconsistent  in  raising  this  bar- 
rier, for  in  cases  where  these  same  official  records  show  that  the 
soldier  did  not  serve  thirty-  days,  the  claim  is  promptly  rejected,  on 
the  ground  that  the  record  shows  the  soldier  did  not  serve  thirty  days, 
as  required  by  the  act.  If  this  record  is  sufficient  authority  for  the 
rejection  of  the  claim,  why  is  it  not  sufficient  authority  upon  which  to 
allow  a  claim?  C c^c^rAo 
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As  to  whether  or  not  the  records  show  that  these  men  rendered 
service  to  the  United  States  Government,  the  Congress,  by  its  enact- 
ment of  a  law  providing  pensions  for  sei*vice  rendered  by  them,  deter- 
mined that  question  in  the  affirmative.  Independent  of  that,  whenever 
troops  or  volunteers  were  called  out  to  quell  Indian  disturbances  on 
the  frontier,  the  Indians  being  the  wards  of  the  nation,  these  troops 
necessarily  rendered  service  to  the  United  States  Government.  To 
hold,  therefore,  that  they  did  not  serve  the  United  States  Govern- 
ment would  he  equivalent  to  saying  that  the  Congress  did  not  mean 
what  is  said  in  the  act  of  June  27,  1902,  extending  the  provisions  of 
the  act  of  July  27,  1892,  so  as  to  include  those  persons  who  rendered 
service  that  this  claimant  did. 

In  the  case  of  Lewis  Lawley  (14  P.  D.,  13),  the  Department  held: 

The  act  of  Juiu»,  27,  1902,  extending  the  provisions,  limitations,  and  benefits  of  the 
act  of  July  27,  1892,  does  not  limit  its  lx»netits  to  those  who  served  and  were  dis- 
charged under  the  immediate  military  authority  of  the  United  States  only,  but  to 
those  who  served  and  were  discharged  under  State,  Territorial,  or  provisional  authority 
as  well. 

The  official  records,  the  rolls  on  tile  in  the  Office  of  the  Auditor  of 
the  War  Department,  show  that  Lawle}"  served  in  Company  D  of  the 
same  regiment  as  this  claimant. 

Section  3,  of  the  act  of  July  27,  1S92,  the  provisions  of  which  are 
extended  by  the  act  of  June  27,  1902,  provides  among  other  things: 

That  before  the  name  of  any  j^reon  shall  be  placed  on  the  pension  roll  under  this 
a<;t,  proof  shall  l>e  made,  under  such  rules  and  regulations  as  the  Secretary  of  the 
Interior  may  prescribe,  of  the  right  of  the  applicant  to  a  i)ension. 

It  is  therefore  held,  that  for  pensionable  purposes  the  rolls  on  file 
in  the  Office  of  the  Auditor  for  the  War  Department,  showing  the  date 
and  place  of  muster  in  and  muster  out  of  this  claimant,  and  that  he 
served  108  days,  is  sufficient  evidence  of  service  to  the  Government  of 
the  United  States  within  the  meaning  of  the  terms  of  the  act  of  June 
7,  1902.  The  action  appealed  from  is  accordingly  reversed,  and  you 
are  directed  to  readjudicate  the  claim  in  harmony  with  this  opinion. 


SERVICE— RECORI>—EVrDEXCE— ACT  OF  .TtrXE  87,  190S. 

Samuel  T.  Curtis. 

There  is  no  record  evidence  to  show  that  the  claimant  ever  rendered  the  service 
alleged,  or  that  he  was  paid  for  such  service  })y  the  United  States.  Hence  the 
Department  is  without  authority  to  grant  pension  under  the  act  of  June  27, 1902. 

Assistant  Seci^etary  M,   ^V,  Miller  to  the  Commissioner  of  Pensiom^ 

January  19,  190^. 

Samuel  T.  Curtis  filed  a  claim.  No.  7641,  December  2,  1902,  for 
pension  under  the  provisions  of  the  act  of  June  27,  1902,  extending 
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the  provisions  of  the  act  of  July  27,  1892,  alleging  that  he  served  as  a 
private  in  Captain  Caldwell's  company,  Utah  Volunteer  Cavalr}',  dur- 
ing the  Utah  Indian  disturbances  in  1853,  for  more  than  thirty  days. 
The  claim  was  rejected  June  1,  1903,  on  the  ground  of  no  record  of 
the  service  alleged  and  no  record  of  payment  therefor  by  the  United 
States  Government. 

November  21,  1903,  the  recognized  attorney  entered  an  appeal,  con- 
tending that  the  service  rendered  by  the  claimant  seems  to  have  been 
performed  under  the  same  circumstances  and  conditions  as  that  of 
Lewis  Lawley  (14  P.  D.,  13),  both  under  Territorial  organizations  of 
the  same  character  and  nature  and  so  recognized  by  the  Government 
of  the  United  States  by^  appropriating  money  to  meet  the  expenses  in 
suppressing  Indian  hostilities. 

The  departmental  decision  in  the  case  of  Lewis  Lawley  (14  P.  D.,  13), 
referred  to  in  the  appeal,  was  based  upon  the  record  on  file  in  the  office 
of  the  Auditor  for  the  War  Department,  showing  that  the  claimant 
served  more  than  thirty  days  under  the  Territorial  authorities  of  Wash- 
ington Territory,  and  that  consequently  he  came  within  the  provisions 
of  the  act  of  June  27, 1902,  extending  the  provisions  of  the  act  of  July 
27,  1892,  so  as  to  include  those  persons  who  served  for  thirty  days  or 
more  and  were  honorably  discharged  under  the  Oregon  and  Washing- 
ton Territory  authorities  in  the  Indian  wars  from  1861  to  1856. 

The  act  of  June  27,  1902,  reads  as  follows; 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  (.'ongress  assembled,  That  the  provisions,  limitations,  and  benefits  of  the  act  entitled 
'*An  act  granting  pensions  to  survivors  of  the  Indian  wars  of  eighteen  hundred  and 
thirty-two  to  eighteen  hundred  and  forty-two,  inclusive,  known  as  the  Black  Hawk 
war,  Greek  war,  Cherokee  disturbances,  and  the  Seminole  war,"  approved  July 
twenty-seventh,  eighteen  hundred  and  ninety-two,  be,  and  the  same  are  hereby, 
extended,  from  the  date  of  the  passage  of  this  act,  to  the  surviving  officers  and 
enlisted  men,  including  marines,  militia,  and  volunteers  of  the  military  and  naval 
service  of  the  United  States  who  served  for  thirty  days  or  more  and  were  honorably 
discharged  under  the  United  States  military,  State,  Territorial,  or  provisional  author- 
ities in  the  Florida  and  Georgia  Seminole  Indian  war  of  eighteen  hundred  and  seven- 
teen and  eighteen  hundred  and  eighteen;  the  Fevre  River  Indian  war  of  Illinois  of 
eighteen  hundred  and  twenty -seven ;  the  Sac  and  Fox  Indian  war  of  eighteen  hun- 
dred and  thirty -one;  the  Sabine  Indian  disturbances  of  eighteen  hundred  and  thirty- 
six  and  eighteen  hundred  and  thirty-seven;  the  Cayuse  Indian  war  of  eighteen 
hundred  and  forty -eight  on  the  Pacific  coast;  the  Florida  wars  with  the  Seminole 
Indians,  from  eighteen  hundred  and  forty-two  to  eighteen  hundred  and  fifty-eight, 
inclusive;  the  Texas  and  New  Mexico  Indian  war  of  eighteen  hundred  and  forty- 
nine  to  eighteen  hundred  and  fifty-six;  the  California  Indian  disturbances  of  eighteen 
hundred  and  fifty-one  and  eighteen  hundred  and  fifty-two;  the  Utah  Indian  disturb- 
ances of  eighteen  hundred  and  fifty  to  eighteen  hundred  and  fifty-three,  inclusive, 
and  the  Oregon  and  Washington  Territory  Indian  wars  from  eighteen  hundred  and 
fifty-one  to  eighteen  hundred  and  fifty-six,  inclusive;  and  also  to  include  the  surviv- 
ing widows  of  such  officers  and  enlisted  men:  Provided,  That  such  widows  have  not 
rt-married:  And  prorided further,  That  where  there  is  no  record  of  enlistment  or  mus- 
ter into  the  service  of  the  United  States  in  any  of  the  wars  mentioned  in  this  act  the 
record  of  pay  by  the  United  States  shall  be  accepted  as  full  and  satisfactory  proof  of 
Fuch  enlistment  and  service.  Digitized  by  GoOqIc 
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It  will  be  observed  that  this  act  also  extends  its  provisions  so  as  to 
include  those  persons  who  served  thirty  days  or  more  in  the  Utah 
Indian  disturbances,  from  1850  to  1853,  inclusive.  Up  to  this  point 
the  case  of  Lawley  and  this  case  are  analogous,  but  here  the  analogy 
ceases;  for  while  in  the  Lawley  case  there  is  a  record  in  the  office  of 
the  Auditor  for  the  War  Department,  the  muster  roll  showing  that 
the  claimant  served  more  than  thirty  days,  while  in  the  case  under  con- 
sideration neither  the  records  of  the  Auditor  for  the  War  Department 
nor  the  records  of  the  War  Department  itself  show  that  the  claimant 
rendered  the  service  alleged. 

•  The  Auditor  for  the  War  Department  reports,  under  date  of  April 
21,  1903,  that  there  arc  no  rolls  of  Captain  CaldwelFs  company  of 
Utah  Volunteers  on  file  in  his  office.  The  Record  and  Pension  Office, 
War  Department,  also  reports,  under  date  of  March  9,  1903,  that 
there  are  no  rolls  on  file  in  that  office  of  Captain  Caldwell's  company, 
Utah  Volunteers  (1853-54). 

A  service  pension  under  any  law  must  be  based  upon  some  evidence 
satisfactory  to  this  Department,  showing  that  the  person  claiming 
pension  thereunder  rendered  the  service  alleged. 

If  there  ever  existed  a  muster  roll  of  the  company  in  which  this 
claimant  alleges  he  served,  it  is  not  in  evidence  and  not  accessible  to 
this  Department,  and  until  such  muster  roll  showing  that  the  claimant 
rendei-ed  the  service  alleged  or  a  record  of  pay  by  the  United  States 
is  in  evidence,  the  Department  is  without  authority  of  law  to  grant  a 
pension  in  this  case. 

The  Bureau  action  appealed  from  was  proper,  and  the  same  is  hereby 
affirmed. 


death  cause-predisposing  cause— epilepsy. 
Laura  E.  Carrier  (widow). 

The  evidence  shows,  in  soldier's  temperament  and  const itational  tendencies,  a  pre- 
disposition to  epilepsy  which  developed  in  the  service  as  the  result  of  an  attack 
of  otitis  media  (suppurative)  contracted  in  line  of  duty.  The  predisposition  is 
not  a  bar  to  pension;  and  the  \vidc»w  is  entitle<i  under  the  general  law,  it  Ix^ing 
admitted  that  soldier's  death  cau^e  was  epilepsy. 

Mere  aggravation  in  service  of  a  preexisting  disease  is  not  pensionable;  but  where  a 
disease  develops  in  service,  starting  with  some  injury  or  ailment  incident  to  line 
of  duty  as  the  proximate  efficient  cause  thereof,  albeit  there  is  a  preexisting 
tendency,  a  natural  predisposition,  to  the  disease  thus  developing,  said  pre- 
disposition does  not  operate  as  a  bar  to  pension,  if  claimant  is  otherwise  entitled. 

Assistant  Secretary  M,   TF.  Miller  to  the  Comntissioner  of  Pensions^ 

January  21^  190 Jf.. 

The  appellant  in  this  ease  is  Laura  E.  Carrier,  the  widow  of  Stephen 

B.  Carrier,  who  served  in  Corapan}"  K,  Fortieth  United  States  Volun- 

eer  Infantry,  in  the  war  with  Spain.     The  soldier  enlisted  September 
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20,  1899,  and  was  discharged  on  Deceinl>er  18,  ISt^D,  on  a  certificate 
of  disability.  He  applied  for  a  pension  on  December  23,  1S99,  allow- 
ing epilepsy  and  deafness,  as  of  service  origin.  Before  this  claim  was 
adjudic^ated,  however,  the  soldier  died.  The  date  of  his  death  is  May 
1,  1000,  and  the  cause  was  unquestionably  epilepsy. 

On  August  24,  liHH)^  the  widow  filed  her  declaration  for  a  pension 
under  the  general  law  (725280).  After  an  exhaustive  special  examina- 
tion the  claim  was  rejected  April  17, 1902,  on  the  ground  of  claimant's 
inability  to  furnish  satisfactory  proof  that  the  fatal  epilepsy  originated 
during  soldier's  service  and  in  line  of  duty, ''  the  soldier  having  suffered 
from  a  blow  on  the  head,  delirium,  fever,  and  affection  of  the  ears 
prior  to  his  military  service.""  From  this  action  an  appeal  was  tiled 
April  25,  1902.  Before  considering  the  clinical  history  of  soldier's 
case  furnished  by  the  medical  reco'rds  of  the  War  Department,  there 
are  certain  questions  raised  b}-  the  action  of  rejection  requiring  atten- 
tion and  disposition.  For  the  whole  inquiry  in  this  case  must  ])e  into 
the  etiology  of  soldier's  fatal  epilepsy.  It  is  suggested  in  the  action 
of  rejection  that  epileps}'  was  not  incurred  in  service,  but  was  due  to 
preexisting  causes:  '^blow  in  the  head,  delirium,  fever,  and  affection 
of  the  ears."  At  least,  if  that  is  not  the  theory  upon  whid)  the  rejec- 
tion of  the  claim  is  based,  it  is  utterly  inmiaterial  to  the  present  issue 
whether  he  had  these  diseases  prior  to  his  acceptance  into  the  military 
service  of  the  United  States,  or  not. 

Mention  is  jnade  of  a  ''blow  on  the  head."  It  appears  that  in  Sep- 
tember, 1898,  the  soldier  had  an  altercation  with  a  negro,  ending  in  an 
assault  by  the  latter.  The  testimony  of  those  who  heard  about  it  is 
ver\'  confusing;  some  understood  that  he  was  struck  on  the  breaat; 
others  in  the  shoulder;  others  on  the  face;  others  on  the  head.  All 
agree,  however,  that  no  serious  results  followed — soldier  was  more 
scared  than  hurt. 

As  a  matter  of  fact,  as  shown  by  the  testimony  of  those  not  relying 
upon  hearsay  knowledge  only,  the  negro  struck  soldier  with  his  fist  on 
the  chin,  for  which  assault,  it  is  of  record,  he  was  fined  the  sum  of  $1. 

John  L.  King  saw  the  fight  between  soldier  and  the  negro.  The 
negro  struck  Carrier  on  the  "side  of  his  chin'' — hit  him  with  his  fist 
'•  ]>ut  one  lick.''  It  did  not  knock  soldier  over,  but  "  it  frightened  him 
prett}^  bad  at  the  time."  The  blow  "grazed  a  little  skin  of  his  face 
but  did  not  cut  deep."  He  was  not  hit  on  the  head.  A  few  days  after 
this  soldier  had  a  bilious  attack.  He  never  knew  of  soldier  having  fits 
of  any  kind  before  sei"vice. 

Perry  Best  said  that  the  negro  did  not  hurt  him  very  much — hit  him 
on  the  side  of  his  face  with  his  fist. 

Jesse  Carrier,  an  uncle,  saw  soldier  the  evening  of  his  row  with  the 
negro.  He  was  more  frightened  than  hurt,  in  deponent's  opinion. 
He  was  hit  on  the  side  of  his  face.     About  a  week  after,  soldier  was 
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ill  -  Stomach,  head,  and  fever.  He  was  subject  to  sick  headaehe.s  and 
was  slightly  hard  of  hearing.  He  never  knew  of  him  having  fits 
before  sei*vice. 

The  soldier  went  to  work  the  next  day,  but  returned  with  a  chill, 
followed  by  feVer.  It  will  appear  later  in  evidence  that  soldier  had 
malaria  and  was  subject  to  bilious  attacks.  The  party  evidently 
responsible  for  this  theory  that  the  blow  caused  the  trouble  is  one 
Francis  W.  McKee,  who  knew  nothing  whatever  about  the  facts. 
HLs  testimony  was  founded  on  hearsay,  and  is  contradicted  by  all  the 
testimony  in  the  case.  There  is  a  good  deal  of  testimony  on  the  part 
of  those  who  knew  soldier  that  the  blow  on  the  chin  had  no  conse- 
quences whatever.  Witnesses  who  have  no  interest  in  the  claim  make 
light  of  the  assault. 

Of  course  epilepsy  may  be  due  to  ti-auma.  But  it  will  later  be 
shown  that  there  is  a  much  more  reasonable  theory  as  to  the  causation 
of  the  disease  in  this  particular  case. 

Again,  reference  is  made  to  delirium  and  fever  which  soldier  had 
prior  to  enlistment. 

This  undoubtedly  refers  to  an  attack  which  soldier  had  in  Augast, 
1899,  when  his  parents  were  living  on  what  is  referred  to  in  the  evidence 
as  the  Mackey  place.  The  soldier,  who  was  a  railroad  employee  at 
that  time,  came  home  with  a  high  fever,  preceded  by  a  chill.  He 
became  very  ill  and  was  delirious,  according  to  the  testimony'  of  his 
father,  mother,  and  brother.     The  latter  went  for  Doctor  Oatman. 

This  incident  would  have  been  of  little  consequence  in  this  case  if 
it  had  not  been  for  the  hearsay  testimony  of  George  Haskins. 

George  Haskins  first  knew  soldier  in  1898.  There  was  a  time^  he 
said,  when  they  lived  on  the  Macke}''  place,  that,  he  understood,  soldier 
came  near  dying,  ^*  as  he  had  spasms,  and  it  took  two  or  three  men  to 
hold  him  in  bed.'-  This  was  before  he  enlisted.  The  Rev.  Mr.  McPhee 
and  others  went  to  the  house  and  prayed  with  soldier.  The  deponents 
statement  is  mere  hearsay.  The  deponent's  wife  testified  in  the  same 
vein,  but  her  knowledge,  like  that  of  her  husband,  was  founded  on 
hearsa3\ 
This  yarn  is  entirely  disproved  by  those  who  were  present- 
Mrs.  Mary  A.  Jackson  accompanied  Mr.  McPhee  to  the  house  to 
pray  with  the  soldier.  The}^  found  him  suffering  with  a  severe  pain 
in  his  head — "  so  bad  that  he  couldn't  stand  the  least  noise."  He  had  a 
fever,  but  he  was  not  unconscious.  She  understood  that  it  was  due  to 
a  partial  sunstroke.  He  had  no  spasms  or  convulsions  while  she  was 
there,  and  she  never  heard  from  any  source  that  he  had  spasms  or  fits 
before  his  discharge  from  service.  This  sick  spell  was  in  August,  1899, 
and  lasted  a  few  days. 

Jennie  Pine  was  a  member  of  the  party  that  went  to  pray  at  soldier's 
bedside  on  this  occasion.     They  were  there  about  five  hours.     He  was 
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unconscious  when  they  got  there.  He  had  a  high  fever  and  was  deliri- 
ous. He  complained  of  pain  in  his  head.  He  had  no  spasms  or  con- 
vulsions. She  did  not  understand  that  it  was  due  to  any  sunstroke. 
She  saw  him  during  his  epileptic  attack  after  the  war,  and  she  is  sure 
he  had  nothing  of  that  kind  when  she  went  to  see  him  on  the  Mackey 
place. 

The  Rev.  Moses  McPhee  corroborates  the  statements.  He  had  a 
high  fever  and  suffered  pain  in  his  head,  but  there  were  no  convul- 
sions or  anything  of  that  kind  at  all.  He  was  sick  a  short  time  only. 
The  cause  of  the  attack  was  unknown  to  deponent.  He  never  heard 
that  soldier  had  "  fits "'  before  the  war. 

If  there  existed  any  doubt  as  to  the  nature  of  this  illness  at  the 
Mackey  place  in  the  summer  of  1899,  the  testimony  of  Dr.  Homer  C 
Oatman,  then  of  Kansas,  where  these  parties  lived,  and  now  of  Cali 
fomia,  removes  it.     He  was  called  to  see  the  soldier  on  August  2, 
1899. 

He  had  a  pernicious  type  of  malaria,  I  think,  in  the  attack  when  I  saw  him.  He 
was  very  sick  and  was  wild.  They  had  to  hold  him  in  bed.  He  had  had  a  chill, 
and  this  was  the  reaction.  Fever  was  high — an  excessive  temperature — and  he  was 
in  wild  delirium  from  that  cause.    *    *    * 

There  were  no  spasms  or  convulsions — simply  delirious,  such  as  is  common  in 
violent  malarial  cases. 

There  were  no  complications  and  no  results  so  far  as  the  doctor  knew. 

The  above  testimony  definitely  negatives  the  idea  that  soldier  had 
any  spasms  or  epileptic  convulsions  on  that  occasion.  His  delirium 
was  due  to  fever— fever  of  a  malarial  type.  And  malaria  can  not  be 
regarded  as  a  factor  in  causing  epilepsy. 

What,  then,  was  the  state  of  soldier's  health  prior  to  enlistment? 
Upon  that  point  the  testimony  of  those  who  knew  him  is  herein 
introduced. 

Laura  E.  Carrier,  the  widow,  thus  described  her  husband's  physical 
condition  prior  to  enlistment:  He  was  subject  to  sick  headaches,  but 
did  not  become  unconscious  or  "out  of  his  head;"  but  he  did  have 
"  awful  headaches"  for  a  day  at  a  time,  and  "  his  head  would  pain 
him  awfully."  He  had  bilious  attacks,  accompanied  by  high  fever  and 
delirium.  He  talked  a  great  deal  in  his  sleep,  was  restless,  and  subject 
to  nightmares.  He  had  catarrh,  and  his  breath  was  offensive.  ''  He 
also  had  gatherings  in  his  ears  off  and  on,  as  long  as  I  knew  him." 

Sometimes  he  would  suffer  a  good  deal  of  pain  when  the  gatherings  were  coming 
on,  and  would  get  relief  when  they  would  break  and  discharge  from  his  ears;  some- 
times one  ear  and  sometimes  both. 

Soldier  was  nervous,  but  no  more  so  when  he  had  these  "gather- 
ings" than  at  other  times.  Sometimes  his  hearing  was  bad.  The 
soldier  never  had  "fits"  or  epilepsy  before  service. 

James  L.  Carrier,  soldier's  father,  deposed  that  soldier  never  had 
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an}'  illness  except  such  as  is  incidental  to  childhood.  But  he  did  have 
a  ''gathering''  in  one  ear  when  he  was  about  3  years  old,  and  ague 
the  summer  of  1899.  He  was  subject  to  chills  and  fever  and  to  head- 
aches. His  hearing  was  })ad  at  times,  attributed  by  the  witness  to  the 
use  of  (|uinine  for  malaria.  He  was  naturally  nervous  and  excitable. 
He  never  had  ''tits"  or  anything  akin  to  epilepsy  before  service.  After 
service  he  had  epilepsy.  There  was  a  swelling  under  one  ear.  A  doc- 
tor told  the  soldier,  so  soldier  told  him,  that  he  should  go  to  a  hospital 
and  have  '^  some  kind  of  a  tube  or  drain  in  the  swelling  on  his  neck." 
The  boy  ''  complained  at  times  of  a  pressure  on  the  inside  of  his  head 
and  at  the  root  of  his  tongue."' 

Nancy  J.  Carrier,  the  mother,  testified  that  soldier  never  had  fits  or 
convulsions  before  enlistment.  He  had  eamche  "  once  in  a  while" 
and,  the  summer  of  1899,  chills  and  fever.  When  he  was  a  small 
child,  "not  more  than  3  years  old,"  he  had  a  ''gathering'' in  one 
ear,  due  to  a  cold.     As  a  bo}'  he  was  subject  to  chills  and  fever. 

Sarah  K.  Carrier,  a  sister,  said  that  the  ''onh' ailment"  that  she  ever 
itnew  soldier  to  have  ])efore  enlistment  was  '•  catarrh  of  the  head,  which 
he  had  from  the  time  he  was  a  small  boy."  It  affected  his  hearing. 
When  he  was  18  or  19  years  old,  he  had  a  gathering  in  his  ears.  He 
suffered  from  earache  a  good  deal.  '*  It  was  caused  from  the  gath- 
ering in  his  head.''     But  he  never  had  tits,  or  spasms,  or  convulsions, 

Daniel  S.  Carrier,  a  brother,  said  that  his  brother  was  subject  to 
chills  and  fever  and  to  headaches,  but  never  to  fits,  before  his  service. 

Robert  B.  Carrier,  an  uncle,  never  knew  that  he  had  any  ailment 
before  service  except  an  attack  of  malaria  during  the  summer  of  1S99. 
He  was  a  restless  sleeper;  would  "thrash  about"  and  talk  in  his  sleep, 

Margaret  Carrier,  an  aunt,  said  that  he  occasionally  had  nightmares, 
but  she  never  knew  of  his  having  any  disease  before  service;  he  cer- 
tainly did  not  have  fits. 

John  J.  Craig,  claimant's  father,  deposed  that  his  son-in-law,  the  sol- 
dier, had  bilious  attacks  before  enlistment.  "He  would  be  taken  with 
blind,  sick  headaches,  and  he  would  go  to  bed  and  be  delirious  at  times." 
When  he  would  get  "his  liver  working,''  he  would  be  all  right.  He 
was  nervous  and  excitable,  "and  would  get  awful  mad."  He  was 
"a  little  hard  of  hearing  from  the  time  he  was  a  small  boy." 

Mary  L.  Thompson  deposed  that  soldier  had  an  attack  of  malaria  in 
1898,  and  was  delirious  during  the  fever.  She  never  knew  of  him 
having  any  trouble  with  his  head  except  "simple-mindedness."  She 
never  knew  that  he  had  fits  before  service,  and  never  heard  that  he  had. 

Alfred  A.  Bowen  knew  soldier  in  the  spring  of  1899,  when  soldier 
worked  for  him.  His  hearing  was  "not  extra  good" — noticeably  so 
at  times.  He  knew  nothing  of  an}'  gatherings  in  his  ears  and  he  never 
had  fits.     He  was  a  rugged,  healthy  fellow. 

John  W.  Lawson  knew  soldier  from  the  spring  of  1898,  and  deposed 
that  he  was  a  "very  healthy,  rugged-looking  fellow,"   Jle  toLd  him 
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that  he  hurt  his  back  while  working  for  Mr.  Boweu.  Soldier  worked 
for  depoueut  several  months.  He  never  had  ''tits"  of  any  kind. 
After  service,  however,  he  had  epileptic  fits.  Soldier's  hearing  was 
all  right  before  sei-vice,  when  he  worked  for  deponent. 

Mrs.  Lawson's  testimony  corroborated  her  husband's  account. 

Charles  H.  Harris,  a  section  ''boss''  on  the  Union  Pacific  Bailroad, 
under  whom  soldier  worked  in  1898,  deposed  that  he  was  a  good  worker 
and  was  in  good  health.  '•'  He  had  nothing  the  matter*  with  him."  He 
did  have  nightmares  and  would  talk  in  his  sleep  and  at  times  "get  to 
pounding  the  sides  of  the  car"  in  which  they  bunked.  He  would  stop 
when  thej^  touched  him.     "He  had  no  fits  of  an}'  kind." 

Scott  Scovell,  another  railroad  "boss,"  wrote  that  he  (soldier)  never 
had  fits,  but  that  during  the  nighttime  he  would  ''moan  and  tumble 
around"  in  his  bunk. 

The  special  examiner  reports  that  the  soldier's  family  are  people  of 
good  repute  for  truth,  "but  are  not  considered  overly  bright." 

'Sone  of  the  Carrier  faiuily  are  consiilered  mentally  strong,  as  there  is  a  peculiarity 
that  runs  through  the  family,  indicating  a  mental  irresponsibility. 

The  evidence  collected  by  this  examiner  warmnts  this  conclusion,  so 
far  a.s  soldier  at  least  is  concerned.  The  nightmares,  his  restlessness 
during  sleep,  his  talking  in  his  sleep,  the  easily  excited  delirious  con- 
dition caused  by  rise  of  temperature,  his  nervousness,  his  excitabilit}', 
his  headaches:  all  point  to  degeneracy — to  the  existence  of  a  neurotic 
condition.  But  they  do  not  point  to  epilepsy;  they  simply  point  the 
way. 

It  is  certain  from  this  evidence  that  the  soldier  never  had  epilepsy 
prior  to  enlistment.  His  general  health  was  good.  He  was  subject 
to  attacks  of  malaria.     But  none  of  these  things  cause  epilepsj. 

Aside  from  the  fact  that  soldier  was  neurotic,  the  only  thing  in  his 
history,  prior  to  enlistment,  of  significance  in  this  case  is  his  trouble 
with  his  ears.  His  hearing,  due  to  catarrh,  perhaps,  was  not  acute  at 
all  times.  Certainly,  in  childhood  and  when  he  was  18  or  19  years  of 
age  (he  was  23  at  enlistment)  he  had  "  gatherings"'  in  his  ears.  It  is  also 
in  evidence  that  he  was  subject  to  earaches  at  times,  and  it  is  probable 
that  he  had  these  gatherings  occasionally.  It  is  not  in  evidence,  how- 
ever, that  he  liad  any  special  ear  trouble  at  or  for  a  long  time  prior 
to  enlistment.  Certainly  he  did  not  have  any  chronic  suppurative 
disease  of  the  ears.  Aside  from  the  tendency  to  trouble  with  his  ears, 
it  must  be  presumed  that  he  was  physically  sound  at  enlistment.  He 
enlisted  subsequent  to  the  war  with  Spain  in  a  volunteer  organization 
raised  to  serve  in  the  Philippines.  The  presumption  is  that  he  was 
subjected  to  a  thorough  medical  examination  at  the  time  of  his 
enlistment. 

We  now  come  to  the  medical  history  of  the  soldier  during  his 
service.     He  enlisted  September  20,  1899.     He  stated  in  his  claim  for 
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pension  that  he  contracted  a  cold  which  resulted  in  impaired  hearing^ 
and  in  epilepsy,  the  first  "fit"  occurring  on  October  8,  1899.  The 
record  shows  that  from  October  8  to  December  18,  1899,  the  soldier 
was  in  the  hospital  at  San  Francisco  for  acute  gastritis  and  *"' otitis 
media,  suppurative,  acute,  both  ears,  in  line  of  duty."  He  was  Al<- 
charged  December  18,  1899,  on  a  surgeon's  certificate  of  disability. 
The  cause  of  disability  is  stated  to  be  "otitis  media  suppurative,  right 
and  left."  It  was  further  stated  that  the  disability  was  incurred  in 
line  of  duty.  But  the  cause  of  otitis  was  unknown  and  the  condition 
unchanged  (he  had  been  in  the  hospital  since  October  9).  The  follow- 
ing most  significant  statement  is  made: 

This  HoMier  has  regular  attacks  of  hysterical  convulsions. 

In  view  of  his  clinical  history  there  is  no  question  as  to  the  nature 
of  these  **  hysterical  convulsions."  The  diagnosis  properly  should 
have  been  epilepsy. 

From  that  time  on  until  his  death  there  is  a  history  of  epilepsy,  to 
which  he  finally  succumbed. 

Epilepsy,  then,  developed  while  he  was  a  -soldier  and  continued  to 
exist  until  his  death. 

The  question  is,  what  caused  his  epilepsy  ?  From  the  histor}^  of  the 
ca.se,  there  can  be  but  little  doubt.  It  was  in  his  ca.se  organic,  not 
idiopathic.  Epilepsy,  it  must  be  remembered,  is  a  symptom,  not  a 
disease.  In  this  c^ase  it  is  undoubtedl}'  symptomatic  of  a  brain  l(»sion 
caused  by  disease  of  the  middle  ear.  This  pathology  is  well  recog- 
nized. "Abscesses  of  the  brain"  and  **ear  disease"  are  given  among 
the  causes  of  organic  epilepsy  by  Dr.  L.  C.  Gray  in  his  article  in 
Dercum's  work  on  ''Nervous  diseases."  An  abscess  formed  in  the 
middle  ear  in  service;  a  secondary  abscess  formed  in  the  brain.  Epi- 
lepsy followed — the  more  easily  perhaps  because  l)v  nature  soldier  was 
neurotic. 

It  is  stated  in  Dercum's  work,  to  which  reference  has  been  made, 
that— 

the  most  (!onnnon  cause  of  abscess  in  the  cerebrum  is,  however,  not  traumatism,  but 
chronic  suppurative  otitis  media. 

The  blow  on  the  chin  in  September,  1898,  diminishes  vastly  in  impor- 
tance in  view  of  the  suppurative  otitis  media  of  October-Dec*eml>er, 
1899. 

This  suppurative  condition  of  the  ears  resulted  from  a  severe  cold 
contracted  in  the  service.  Line  of  duty  must  be  presumed  from  the 
record. 

The  evidence  shows  a  condition  in  service  and  after  service  differing 
entirely  from  soldier's  ante-service  clinical  history.  Yet  it  is  a  fact 
that,  prior  to  enlistment,  soldier  was  so  constituted  in  temperament 
and  in  physical  disposition  that  this  development  of  disea^se  in  the 
service  is  not  surprising.     Soldier  had  a  natural  tendency  in  the  direc- 
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tion  both  of  disease  of  ear  and  of  some  form  of  neurosis.  The  ques- 
tion is,  under  the  circumstances,  in  view  of  this  inherent  constitutional 
tendency,  is  his  epilepsy  so  chargeable  to  his  military  service  that  his 
widow  is  entitled  to  a  pension  ? 

The  question  is  not  a  new  one.  The  principle  involved  has  been  con- 
sidered by  this  Department  in  other  cases  and  has  been  well  defined. 

In  the  case  of  Rudolph  M.  Montgomery  (3  P.  D.,  41)  the  evidence 
showed  that  soldier,  prior  to  enlistment,  had  a  "lame  back"  (lumbago) 
*'for  four  years  until  within  one  3'ear  previous  to  enlistment,''  accord- 
ing to  one  statement,  and  for  that  period,  '"except  one  interval  of  a  few 
months,"  according  to  other  testimony.  The  soldier  enlisted  Septem- 
ber 23^  18H2.  In  January  or  February,  1868,  he  fell,  injuring  his  back; 
and  said  accident  ''  did  revive  and  aggravate  the  original  disability, 
from  which  he  had  apparently  recovered  at  the  date  of  enlistment."  It 
was  held  that  soldier  was  pensionable: 

Where  a  disability,  which  originated  prior  to  enlistment,  but  was  apparently  cured 
prior  to  and  at  the  date  of  enlistment,  is  revived  and  aggravated  as  the  immediate 
result  of  an  accident  or  of  an  incident  in  the  line  of  duty,  the  injurious  consequences 
of  such  aggravation  may  be  pensionable  under  a  liberal  construction  of  the  law. 

The  principle  stated  in  the  above  syllabus  was  reaffirmed  in  the  case 
of  James  Shaffer  (5  P.  D.,  6). 

In  the  case  of  Joseph  M.  Potter  (3  P.  D.,  82)  it  was  in  evidence 
that  soldier  had  had  rheumatism  prior  to  enlistment.  The  surgeon's 
certificate  of  disability  for  discharge,  based  upon  rheumatism,  con- 
tained a  statement  to  that  effect.  As  a  matter  of  fact,  the  claimant 
did  have  rheumatism  in  1857.  He  apparentl}'  recovered  therefrom 
and  was  accepted  into  the  military  service  in  1861.  In  1863  he  had  an 
attack  of  rheumatism  and  was  discharged  as  unfit  for  duty.  It  was 
held  that  he  ^was  pensionable.  The  prior  attack  of  rheumatism  might 
have  created  a  predisposition  to  the  later  attack.  The  rheumatic 
diathesis  might  have  been  present.     But  it  was  held: 

Where  it  appears  that,  prior  to  enlistment,  claimant  had  a  disease  which  may 
have  created  a  predisposition  to  the  recurrence  of  the  same,  rendering  his  system 
more  liable  than  otherwise  to  a  second  attack  from  exposure  or  unusual  hardship, 
and  yet,  when  it  appears  that  there  had  been,  prior  to  enlistment,  a  complete  recov- 
ery from  the  first  attack,  and  the  circumstances  necessary  to  produce  the  disease,  or 
a  recurrence  of  the  same,  are  due  to  the  performance  of  claimant's  duty  as  a  soldier, 
and  were  legitimately  incidental  to  the  service,  it  is  held  that  the  recurring  disability 
is  pensionable  under  the  law. 

Bernard  Bruner  (3  P.  D.,  228)  applied  for  a  pension,  through  his 
guardian,  on  account  of  insanity.  The  surgeon's  certificate  of  disa- 
bility for  discharge  was  based  upon  ''  mental  imbecility,  with  symptoms 
of  insanity.  *  *  *  Disability  existed  prior  to  enlistment.""  The 
evidence  showed  that  soldier  was  •'peculiar"  and  "simple"  before 
.service.  He  enlisted  August  22,  18G2.  Three  or  four  months  later 
he  developed,  with  no  apparent  existing  cause,  sj^mptoms  of  insanity, 
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leading  to  his  discharge.  It  is  probable  that,  as  in  the  ease  at  bar,  the 
soldier  was  of  neurotic  temperament — a  degenerate.  Yet  it  was  held 
in  that  case  that  soldier  was  pensionable: 

It  is  a  rule  of  practice  that  an  unusual  susceptibility  to  some  form  of  disease,  exist- 
ing before  enlistment,  is  no  bar  to  pension,  if  the  disease  did  not  develop  until  after 
the  claimant's  admission  to  the  service. 

In  the  case  of  Daniel  Dailey  (4  P.  D.,  337),  it  appeared  from  the  sur- 
geoirs  certificate  of  disability  for  discharge  that  soldier  was  unfit  for 
the  performance  of  his  duties  ''  because  of  necrosis  of  tibia  of  left  leg."' 

The  disease  made  its  appearance  in  early  life,  which  recovered  with  bad  deformity. 
The  symptoms  serve  to  indicate  a  return  of  the  disease. 

But  it  was  manifest  that  soldier  was  sound  at  enlistment;  at  least, 
the  trouble  was  latent  and  not  disabling,  nor  did  it  become  so  for  a 
number  of  months  after  enlistment.  It  was  held  that  the  claimant 
was  entitled  to  a  pension. 

In  the  case  of  Andrew  J.  Fleener  (9  P.  D.,  133)  it  appeared  that 
from  a  child  he  was  subject  to  ''frequent  attacks  of  what  is  called 
phthisic,  sore  throat  and  a  cough,  and  these  spells  continued  through 
several  years  as  he  grew  older,  recurring  almost  ever}'  winter."  He 
was  apparently  sound,  however,  at  enlistment,  August  15,  1862.  In 
November  of  that  year  he  contracted  measles;  at  least  he  so  claimed. 
He  was  discharged  in  January  following,  because  of  ^'tuberculosis, 
with  cavity  of  the  right  lung,  extreme  emaciation,  night  sweats,  and 
severe  cough.  Disease  contracted  prior  to  enlistment."  In  part,  his 
claim  for  pension  was  based  upon  chronic  bronchitis,  result  of  mea^slcs. 
Pension  was  denied  on  the  ground  that  the  evidence  did  not  show 
recovery  from  the  old  trouble  prior  to  enlistment,  and  that  the  "  recur- 
rence of  the  same  after  an  attack  of  measles  in  service  is  not  such 
aggravation  as  would  make  the  disability  pensionable.''  The  action 
was  based  squarely  upon  the  insufficienc}'  of  the  evidence  to  show  that 
he  ever  recovered  from  his  chronic  throat  disease  before  enlistment. 
It  was  said  that  there  was  nothing  in  evidence  to  indicate  "that  this 
disability  since  discharge  has  been  anything  more  than  a  periodical 
recurrence  of  the  weakness  of  the  bronchi,  originating  in  claimant's 
childhood." 

The  cases  of  Jesse  Lovel  (3  P.  D.,  187),  George  H.  Stakes  (4  P.  D., 
158),  John  M.  Chandler  (4  P.  D.,  276),  and  Stephen  Horton  (7  P.  D., 
369)  distinguish  between  predisposition  to  disease  and  the  mere  natural 
aggravation  of  an  already  existing  disability.  In  the  Lovel  case 
soldier  sought  pension  for  an  injured  right  ankle,  the  result  of  a 
spmin.  There  was  no  evidence  to  show  any  particular  incident  or 
accident  causing  this  sprain.  It  was  in  evidence,  however,  in  his  dis- 
charge papers,  that  he  received  a  compound  fracture  of  the  leg  about 
twelve  years  previous  to  discharge,  "  which  w^as  not  set  well,"  and  that 
hence  he  complained  of  weakness  and  pain  in  said  leg  and  ankle  while 
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on  imirch  or  duty.  The  surgeon  diagnosed  his  disability  as  due  to 
the  fracture,  not  to  an}'  cause  in  any  way  connected  with  his  military 
service. 

In  the  case  of  George  H.  Stakes,  the  soldier  wanted  pension  on 
account  of  deafness.  The  evidence  showed  that  ''deafness  had  been 
coming  on  for  eighteen  years,  but  has  increased  much  faster  since 
being  exposed  in  the  service/'  This  was  a  well  defined  case  of  ''mere 
aggravation  in  the  service  of  a  disease  existing  prior  to  enlistment" — 
a  natural  development  in  degree  of  deafness  which  would  have  taken 
place  in  any  event,  without  military  service. 

John  M.  Chandler  was  discharged  on  account  of  "  contraction  of  the 
toes  of  left  foot  from  an  incised  wound  received  prior  to  enlistment." 
The  evidence  did  not  show  any  cause  for  the  disability  incurred  in 
the  service — forced  marching,  assigned  by  the  claimant,  not  being 
in  any  sense  a  reasonable  explanation. 

Stephen  Horton  alleged,  in  his  application,  that  he  had  injured  his 
left  foot  "by  his  boot  rubbing  his  ankle  while  on  a  march."  It  was 
shown,  however,  that  soldier  had  a  severe  fever  in  1852,  resulting  in  a 
"  fever  sore,"  and  a  suppui-ative  condition  of  the  leg  which  continued 
for  some  years.  Some  witnesses  claimed  that  the  leg  became  healed  in 
1860;  other  witnesses  claimed  that  he  had  a  sore  on  his  leg  just  before 
enlistment  in  1862.  One  said  that  there  was  a  sore  on  his  leg  when  he 
enlisted.  The  surgeon  who  certified  to  his  disability  at  discharge 
reported  him  disabled  "  because  of  an  ulcerated  leg,  which  he  had  a  long 
time  previous  to  entering  the  service."  The  doctor  "had  tried  vari- 
ous plans  of  treatment,  but  failed  to  cure  permanently  or  render  him  fit 
for  duty."  Soldier  claimed,  in  his  effort  to  secure  pension,  that  the 
trouble  was  caused  by  his  boot  rubbing  on  his  leg.  The  explanation 
is  unreasonable. 

The  line  of  demarkation  between  those  cases  wherein  it  has  been 
decided  that  the  claimant  is  entitled  and  those  in  which  he  is  not 
entitled  to  a  pension  is  this:  mere  aggravation  in  service  of  a  pre- 
existing disease  is  not  pensionable;  but  where  a  disease  develops  in 
.service,  starting  with  some  injury  or  ailment  incident  to  line  of  duty 
as  the  immediate  efficient  cause  thereof,  albeit  there  is  a  preexisting 
tendency,  a  natural  predisposition,  to  the  disease,  said  predisposition 
is  not  a  bar  to  pension. 

In  the  case  on  appeal,  it  can  not  be  gainsaid  that  soldier  was  predis- 
posed, upon  taking  cold,  to  ear  trouble,  and  that  his  neurotic  tempera- 
ment rendered  him  more  susceptible  to  epilepsy  than  he  otherwise 
would  have  been;  but  he  did  not  have  a  specific  chronic  ear  disease  at 
the  time  of  enlistment,  and  if  he  ever  had  a  chronic  disease  of  the 
middle  ear,  he  had  recovered  therefrom.  His  acceptance  into  the 
service  evinced  that  fact — which  is  in  harmony  with  the  evidence. 
While  in  line  of  duty,  as  the  result  of  a  cold,  he  sustained  an  acute 
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attack  of  otitis  media,  which  developed  to  the  suppurative  stage.  A 
secondary  abscess  formed  in  the  brain,  causing  the  lesion  of  which  his 
epilepsy  was  symptomatic. 

The  only  diseavse  with  which  we  are  concerned  is  the  brain  lesion 
evinced  bv  epilepsy.  It  may  be  admitted  that  the  tendency'  to  disease 
of  the  middle  ear  and  his  neurotic  temperament  predisposed  soldier  to 
epilepsy.  But  under  the  decisions  (and  especial  reference  is  had  to 
the  Potter  and  Bruner  cases),  the  widow  must  be  deemed  to  be  entitled 
to  a  pension,  as  epileps\\  it  is  admitted,  caused  his  death.  Epilepsy 
developed  in  the  service  as  the  immediate  sequela  of  otitis  media  sup- 
purative, which,  in  turn,  was  due  to  a  cold  contracted  in  line  of  duty. 
The  predisposition  to  l)oth  troubles  was  present;  but  the  said  predis- 
position is  not  a  bar  to  the  widow's  right. 

Your  action  is  therefore  reversed,  and  you  will  readjudicate  this 
claim  in  accordance  with  this  decision  upon  the  return  of  the  papers. 


MARRIAGE  AND  DIVORCE— VOID  MARRIAGE— IMPEDIMENT. 

Emma  A.  Morrilt.  (widow). 

The  evidence  clearly  shows  that  the  marriage  between  claimant  and  Parsons  was* 
consummated  w^hen  Parsons  had  a  livinjif  and  undivorced  wife,  and,  under  the 
facts  in  evidence,  no  common  law  marriage  could  possibly  have  sprung  into 
existence  after  tl  e  death  of  said  wife. 

The  marriage  with  Parsons  was  void  ab  initio,  and  claimant's  status  is  the  same  as  if 
no  marriage  had  ever  taken  place  between  herself  and  Parsons. 

Assistant  Secretary  M.  W,  Miller  to  the  Coinmissioner  of  Petisio7if(. 

July  21,  IQOJf.. 

Emma  A.,  as  widow  of  Charles  H.  Morrill,  formerly  a  sergeant 
in  Company  G,  Thirty-fourth  Massachusetts  Volunteer  Infantry,  tiled 
her  application  for  restoration  April  25,  1900,  claim  being  rejected 
October  22,  1902.     An  appeal  was  filed  November  17,  1902. 

This  claim  was  rejected  under  instructions  of  the  Commissioner,  as 
evidenced  by  the  following,  which  is  a  copy  of  a  slip  over  his  personal 
signature: 

The  claimant's  marriage  to  Benjamin  F.  Parsons  July  6,  1889,  is  shown  hy  the  rei'- 
ords  of  Middlesex  County,  Mass.,  and  the  evidence  shows  that  they  lived 
together  in  the  relation  of  husband  and  wife  from  that  time  until  after  November 
27,  1896,  when  the  former  wife  of  Parsons  died  in  Wichita,  Kans.,  and  the  mar- 
riage became  a  lawful  one  under  the  laws  of  Massachusetts,  if  it  was  not  in  fact  a 
lawful  marriage  when  entered  into. 

During  all  the  time  it  is  proposed  to  now  pension  this  claimant  she  wa.»?  living  as 
the  wife  of  another  man,  after  a  marriage  to  him  believed  by  her  to  have  been  lawful. 

She  married  Parsons  in  1889,  and  lived  with  him  until  a  short  time  l>efore  hia 
death  in  1899;  and  now,  when  he  is  dead  and  no  longer  able  to  speak  for  himself. 
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upon  the  evidence  presented,  she  will  not  be  permitted  to  deny  the  legality  of  her 
marriage  to  him,  simply  in  order  to  obtain  a  i)en8ion  as  the  widow  of  the  first  husband. 
You  may  reject  the  claim  for  restoration  on  the  ground  that  claimant  remarried  to 
one  Benjamin  F.  Parsons  July  6,  1889,  and  lived  with  him  as  his  wife  from  that  time 
until  a  short  time  before  his  death  in  1899,  and  she  iv*«  now  his  lawful  widow  and  not 
the  widow  of  the  soldier  Charles  H.  Morrill. 

This  claim  has  been  subjected  to  a  thorough  special  examination,  a 
considerable  number  of  witnesses  have  been  examined,  all  of  them  of 
most  excellent  reputation,  and  the  following  facts  are  gleaned  from 
the  testimony: 

This  claimant  married  Charles  H.  Morrill  at  Millbury,  Mass.,  on 
November  16,  1869,  neither  of  them  having  been  previously  married. 
They  lived  together  as  man  and  wife  until  Morrill's  death  on  Septem- 
ber 17,  1877.  She  was  granted  pension  under  the  general  law  as  the 
widow  of  Morrill,  and  this  ceased  on  July  6,  1889,  on  which  last-men- 
tioned date  she  married  one  Benjamin  F.  Parsons.  She  had  known 
Parsons  for  about  five  years,  and  he  represented  himself  to  be  a  bach- 
elor, but  a  short  time  after  marriage  he  infomied  claimant  that  he  had 
had  a  former  wife,  Sophonia,  who  died  in  the  State  of  Maine,  in  1862, 
a  child  by  this  first  marriage  of  Parsons  also  having  died  at  the  age 
of  5  years.  About  the  year  1896  Parsons  left  claimant,  claimant  hav- 
ing provided  most  of  the  support  for  herself  and  husband  during  their 
married  life,  and  went  to  his  own  family's  residence,  in  the  State  of 
Maine,  dying  there  on  December  7,  1899. 

A  little  over  a  year  prior  to  Parsons'  death  the  claimant  found  a 
paper  in  a  bureau  drawer  which  appeared  to  be  a  partial  histoiy  of 
Parsons'  life,  and  contained  mention  of  his  having  been  married  at  one 
time  to  a  Mrs.  Phillips.  Investigation  was  made  at  Wichita,  Kans., 
and  Charles  A.  Phillips  testified  that  his  mother,  Ellen,  was  born  near 
Catskill,  N.  Y.,  and  married  Peter  G.  Phillip  in  the  year  1833 — witness 
being  boi:n  in  1840 — Phillip  dying  in  1847.  This  afliant  lived  with  his 
mother  in  the  eastern  part  of  the  State  of  New  York,  keeping  house 
in  Catskill  until  the  fall  of  1863,  when  they  went  to  St.  Catharine,  Mo., 
and  while  there  the  mother  met  Benjamin  F.  Parsons.  In  the  fall  of 
1863  the  mother  went  to  Troy,  N.  Y.,  and  in  the  latter  part  of  1864 
married  Parsons  and  the  husband  and  wife  went  to  affiant's  home  in  St. 
Catharine,  Mo.  In  1870  Parsons  and  his  wife  and  affiant  moved  to  Wich- 
ita, Kans.,  and  lived  there  until  Jul}'  18,  1876,  when  Parsons  and  his 
wife  went  to  Catskill,  N.  Y.  In  1877  Mrs.  Parsons  returned  to  affiant's 
house  in  Wichita,  Kans.,  and  stated  that  her  husband.  Parsons,  had  left 
her  one  evening  at  Catskill,  N.  Y.,  without  cause  or  notice  and  that  she 
had  never  seen  him  since.  Some  }•  ears  after  she  obtained  some  trace 
of  him  through  his  own  family,  but  remained  with  her  son  until  1888, 
when  she  was  taken  to  the  asylum,  in  Topeka,  Kans.  She  was  afflicted 
with  softening  of  the  brain,  and  died  November  27, 1896.  This  affiant 
swears  that  his  mother  never  heard  or  knew  that  Parsons  had  remar- 
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ried,  and  that  she  never  obtained  a  divorce  from  him.  His  knowledge 
is  based  upon  the  fact  that  she  lived  with  him  practically  all  of  the 
time  after  Parsons  deserted  her,  often  talked  the  affair  over,  and  he 
was  evidently  in  a  position  to  know  had  there  ever  been  a  divorce 
anticipated  by  his  mother.  An  intimate  friend  of  affiant's  mother 
testifies  that  Mrs.  Parsons  was  never  divorced  from  her  husband,  and 
the  basis  of  her  knowledge  is  her  intimacy  with  Mrs.  Parsons  and  a 
thorough  knowledge  of  her  domestic  affairs. 

Parsons's  sisters,  brother,  and  another  relative  were  inter\'iewed, 
and  they  unhesitatingly  state  that  the  claimant  herein  married  Parsons 
in  good  faith.  Parsons  used  to  visit  them  occasionally  after  his  mar- 
riage with  the  claimant,  and  the  sisters  and  brother  accused  him  more 
than  once  of  having  married  the  claimant  when  he  had  a  living  undi- 
vorced  wife.  He  never  denied  these  accusations,  generally  remaining 
silent,  although  once  he  remarked  that  Ellen  was  dead. 

The  above  is  a  summary  of  the  evidence  in  the  case,  and  the  law 
applicable  thereto  is  very  easily  determined  and  quickly  applied. 

It  is  a  universal  principle  of  law  independent  of  statute,  although 
there  is  a  statute  in  Massachusett.s  to  this  effect,  that  a  marriage  con- 
tracted while  either  of  the  parties  have  a  living  or  undivorced  husband 
or  wife  is  void  ab  initio. 

There   is  evidence,  well-nigh   conclusive,   that   Parsons  when   he 
married  claimant  had  a  living  wife  and  that  she  was  not  divorced  from 
him,  either  before  his  marriage  to  claimant  or  after.    Claimant  did 
not  cohabit  with  Parsons  after  she  discovered  the  memorandum  re- 
garding his  fomier  marriage,  neither  had  she  for  sometime  previous, 
and  there  was  no  necessity  on  her  part  to  obtain  an  annulment  of  her 
marriage  unless  she  saw  fit  to  so  do.     There  was  no  common-law  mar- 
riage possible,  under  the  facts  in  this  case,  after  the  death  of  the  second 
wife  of  Parsons,  and  it  is  evident,  without  an\^  further  discussion 
that  the  marriage  of  claimant  and  Parsons  was  absolutely  null  and 
void,  and  that  from  its  very  date  of  consummation.     Never  having 
been  Parsons's  wife  she  can  not  now  be  held  to  be  his  widow,  and 
inasmuch  as  this  marriage  with  Parsons  was  of  no  effect  whatever, 
legally,  she  is  unquestionabty  in  the  same  status  that  she  would  have 
been  had  the  marriage  with  Parsons  never  been  celebrated;  and  .such 
status  is  that  of  the  widow  of  the  soldier  Morrill  by  which  she  seeks 
her  restoration. 

The  facts  in  this  case  are  clear  and  undisputed,  the  law  applicable 
thereto  is  elementary,  and  it  is  difficult  to  discover  by  what  process 
of  reasoning  the  conclusion  was  arrived  at  whereby  this  claim  was 
rejected  on  grounds  stated. 

Action  reversed. 
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division  of  pension-pkactice— rule  16— act  of  mabch  «,  1899. 

White  v.  White. 

Where  a  claim  for  division  of  pension  based  upon  a  declaration  alleging  six  months' 
desertion,  under  the  first  proviso  of  the  act  of  March  3,  1899,  was  properly 
rejected  on  the  ground  that  the  statutory  desertion  of  six  months  was  not 
established,  and  claimant  was  subsequently  allowed  a  claim  under  a  subsequent 
declaration  based  upon  the  second  proviso  of  said  act,  the  question  of  desertion 
was  not  in  issue  under  said  second  declaration,  and  can  not  be  considered  on 
appeal. 

A  declaration  based  upon  the  second  proviso  of  the  act  of  March  3,  1899,  will  not 
justify  an  allowance  of  a  claim  for  division  of  pension  under  the  first  proviso  of 
said  act. 

Rule  16  of  Practice  does  not,  and  was  not  designed  to,  deprive  either  party  of  the 
right  of  appeal  after  thirty  days;  but  unless  the  appeal  is  filed  within  thirty  day 
from  the  receipt  of  notice  of  the  Bureau  action,  payments  of  pension  made  in 
accordance  with  such  Bureau  action  will  not  be  affected  by  the  appeal,  in  the 
absence  of  fraud  or  mistake  of  fact. 

Assistant  Secretary  M.  W,  Miller  to  the  Commissioner  of  Pensions y 

January  21^  1904,, 

Mrs.  Sarah  J.  White  appealed  December  1,  1903,  from  Bureau 
action  of  July  17,  1903,  allowing  her  claim  filed  April  25,  1903,  for 
one-half  the  pension  of  her  husband,  Casper  White,  a  pensioner  under 
certificate  No.  786532,  at  $8  per  month,  wherein  the  Bureau  held  that 
he  was  an  inmate  of  the  Michigan  Soldiers'  Home,  and  that  she  was  a 
woman  of  good  moral  character  and  in  necessitous  circumstances,  and 
terminating  the  division  of  her  husband's  pension,  August  13,  1903, 
the  date  on  which  he  was  discharged  from  said  Home.  Her  appeal 
also  involves  a  prior  rejection  of  a  claim  filed  by  her  February  17, 
1902,  wherein  the  Bureau  held,  June  26,  1902,  that  her  said  husband 
was  not  chargeable  with  desertion  for  statutory  period,  and  also  a 
prior  Bureau  adjudication,  January  3,  1902,  of  a  claim  filed  by  her 
May  20,  1901,  which  was  rejected  on  the  ground  that  she  had  failed 
to  furnish  evidence  necessary  to  show  her  title  under  the  act  of 
March  3, 1899. 

Claimant  contends  in  her  said  appeal  in  substance  as  follows: 

First,  that  her  husband  deserted  her  in  1897,  and  that  her  subse- 
quent cohabitation  with  him,  temporarily,  after  she  had  fi^ed  her 
declaration  in  1902  did  not  break  the  continuity  of  his  said  desertion, 
as  such  cohabitation  was  the  result  of  a  trick  on  his  part,  under  advice 
of  his  attorney,  in  order  to  defeat  her  claim. 

Second,  that  in  her  application  in  1903  she  had  no  intention  to  base 
her  claim  on  the  ground  that  her  said  husband  was  an  inmate  of  a 
soldiers'  home,  and  merely  gave  his  place  of  residence  in  order  that 
the  Bureau  might  be  advised  as  to  his  address;  that  this  fact  should 
not  bar  her  right  to  one-half  his  pension  by  reason  of  his  said  deser- 
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tion,  a8  more  than  six  months  had  elapsed  since  their  last  cohabitation 
prior  to  the  tiling  of  her  said  last  application  in  11>03;  that  under  her 
first  application  in  1901  she  furnished  all  the  evidence  called  for  bv 
the  Bureau,  including  a  decree  of  the  court  dismissing  her  husband's 
bill  for  divorce  and  showing  that  he  was  the  part}"  at  fault  for  the 
sepai-ation. 

'Pensioner  answered  the  said  appeal,  contending,  in  brief,  that 
claimant's  first  application  for  one-half  his  pension  was  rejected  Janu- 
ary 3,  1902;  her  second,  June  26,  1902,  and  her  third  application  was 
allowed  July  17,  1903;  that  her  appeal  was  not  tiled  until  December 
1,  1903,  and  was  unauthorized  by  rule  16  of  Practice,  which  required 
her  to  enter  her  appeal  within  thirty  days  from  receipt  of  notice  of 
the  Bureau  action  sought  to  be  appealed  from. 

He  also  contends  that  claimant's  allegation  as  to  his  cohabitation 
with  her,  as  alleged,  is  false,  and  that  her  allegation  as  to  her  last  appli- 
cation is  also  false,  as  she  was  aware  at  the  time  that  he  had  left  the 
Michigan  Soldiers'  Home  and  was  residing  with  his  son. 

He  also  contends  that  claimant  was  not  in  necesSjitous  circumstances. 

It  appears  from  the  records  of  this  case  that  claimant  filed  her  first 
application  or  declaration  May  20,  1901,  wherein  she  alleged  that  her 
said  husband  "is  not  an  inmate  of  any  Home,  but  he  deserted  her  four 
j'^ears  ago  and  spends  his  money  for  drink." 

This  application  was  rejected  January  3,  1902,  on  the  ground  that 
"she  fails  to  furnish  the  evidence  necessary  to  show  her  title  under 
the  act  of  March  3,  1899." 

No  appeal  was  taken  from  this  action,  but  on  February  17,  19(»2, 
claimant  filed  a  second  application  wherein  she  alleged  as  a  basis  for 
her  claim  for  one-half  her  husband's  pension  that  "he  left  her  lat-t 
Octol^er  or  Ist  of  November,  1897." 

This  application  was  rejected  by  the  Bureau  June  26,  1902,  after 
special  examination,  on  the  ground  that  ''pensioner  not  chargeable 
with  desertion  for  statutory  period." 

No  appeal  was  taken  from  this  action,  but  on  April  25,  1903,  claim- 
ant filed  her  third  and  last  application,  in  which  she  alleged,  as  the 
ground  on  which  she  based  her  claim  for  one-half  her  husband's  pen- 
sion, that  "he  is  an  inmate  of  the  Grand  Rapids  Home  of  Michigan." 

This  claim  was  allowed  by  the  Bureau  July  17,  1903,  as  hereinbe- 
fore stated,  and  the  Bureau  action  was  appealed  from  b}-  the  pensioner 
and  aflSrmed  by  this  Department  September  30,  1903,  wherein  it  wa^ 
held  that— 

The  question  of  desertion  is  not  neoessarily  involved  in  this  case,  as  the  claim  was 
allowed  under  the  second  proviso  of  the  act  of  March  3,  1899.  The  only  question, 
therefore,  for  consideration  is  whether  claimant  is  shown  to  be  in  necessitous  cin^um- 
stances,  and  whether,  at  the  date  of  filing  her  application  and  subsequent  thereto, 
pensioner  was  an  inmate  of  a  Stat«  soldiers'  home. 

Claimant  and  pensioner  were  married  in  1867.  She  is  56  years  of  age,  not  in  good 
health,  and  with  comparatively  a  small  amount  of  property.  The  evidence  fairly 
shows  her  to  be  in  necessitous  circumstances  within  the  meaning  of  said  act 
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In  reference  to  the  second  question,  it  appears  that  at  the  date  of  filing  her  said 
apphcation  and  up  to  August  3,  1903,  pensioner  was  an  inmate  of  the  Michigan 
Soldiers'  Home.  The  commandant  of  said  Home  reported  to  the  Bureau  July  3, 
1903,  that  pensioner  entered  said  Home  February  13,  1903,  and  was  still  an  inmate 
thereof.  Even  assuming  that  i)ensioner  was  absent  at  times  on  a  temporary  leave 
of  absence,  he  would  still  be  held  to  he  an  inmate  of  said  Home  within  the  meaning 
and  intent  of  the  act  of  March  3,  1899. 

The  question  of  necessitous  circumstances  of  claimant  was  fully  and 
caif^fully  considered  by  the  Department  in  said  former  appeal  and 
will  not  be  again  considered  or  discussed.  That  question  is  now  res 
adjudicata. 

Considering  now  the  questions  raised  under  claimant's  present 
appeal,  it  appears  that  her  first  and  second  applications  for  one-half 
her  husband's  pension  were  based  upon  the  first  proviso  of  the  act  of 
March  3,  1899,  which  provides  that — 

In  case  a  resident  pensioner  *  *  »  shall  for  a  period  of  over  six  months  desert 
his  lawful  wife,  she  being  a  woman  of  good  moral  character  and  in  necessitous  cir- 
cumstances, *  *  *  the  Commissioner  of  Pensions  is  hereby  directed,  upon  Ijeing 
satisfied  by  competent  evidence  of  said  desertion,  to  cause  one-half  the  pension  due 
or  to  become  due  said  pensioner  during  the  continuance  of  such  desertion  to  be  paid 
to  the  wife    *    *    *    . 

The  second  proviso  to  said  act  is  as  follows: 

That  when  a  soldier  or  sailor  enters  into  a  State  home  for  soldiers  or  sailors  as  an 
inmate  thereof  one-half  his  pension  accruing  during  his  residence  therein  shall  be 
paid  to  hie  wife,  she  being  a  woman  of  good  moral  character  and  in  necessitous  cir- 
cumstances, or  if  there  be  no  wife,  then  to  his  child  or  children  under  sixteen  years 
of  age,  or  his  permanently  helpless  and  dependent  child,  if  any,  unless  such  wife 
and  children  shall  also  be  inmates  of  the  same  institution  or  some  home  provided 
for  the  wives  and  children  of  soldiers  and  sailors. 

It  was  therefore  incumbent  upon  claimant  to  entitle  her  to  one-half 
her  husband's  j>ension  under  said  first  proviso  to  show  continuous 
desertion  for  six  months  preceding  the  filing  of  her  said  first  and 
second  applications  and  existing  at  the  date  on  which  said  applica- 
tions were  filed. 

Claimant  testified  before  a  special  examiner  June  20, 1902,  that  she 
had  at  intervals  cohabited  with  her  said  husband  as  his  wife  ever  since 
their  separation;  that  he  would  come  to  her  home  and  she  would  go 
to  his  place  for  the  purpose  of  cohabitation  as  husband  and  wife,  and 
that  this  had  occurred  during  the  winter  of  1902. 

In  view  of  this  testimony,  the  Department  is  of  the  opinion  that  the 
rejection  of  her  said  first  and  second  application,  under  said  first  pro- 
viso of  said  act,  was  not  error,  as  she  had  failed  to  establish  a  con- 
tinuous desertion  for  a  period  of  over  six  months  prior  to  the  date  of 
the  filing  of  either  of  her  said  applications. 

Claimant's  last  application  was  based  solely  upon  the  second  proviso 
of  said  act.  Pensioner's  desertion  of  claimant  was  neither  alleged  in 
her  said  application  nor  was  it  necessarilv  involved  in  order  to  entitle 
her  to  an  allowance.  ^  t 
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Where  a  claim  for  a  division  of  pension,  based  upon  a  declaration 
alleging  six  months  desertion,  under  the  first  proviso  of  the  act  of 
March  3, 1899,  was  properl}^  rejected  on  the  ground  that  the  statutory 
desertion  of  six  months  was  not  established,  and  claimant  was  subse- 
quently allowed  a  claim  under  a  subsequent  declaration  based  upon 
the  second  proviso  of  said  act,  the  question  of  desertion  was  not  in 
issue  under  said  second  declaration,  and  can  not  be  considered  on 
appeal. 

As  held  in  the  case  of  Medley  v.  Medley  (12  P.  D.,  490)— 

Where  a  wife  bases  her  application  for  a  division  of  her  husband's  pension  on  the 
sole  ground  that  he  is  an  inmate  of  a  State  home  for  soldiers  or  soldiers,  the  question 
of  desertion  is  not  involved.  • 

While  a  declaration  alleging  desertion  under  said  first  proviso  may 
warrant  the  allowance  of  a  claim  under  the  second  or  third  provisos 
of  said  act  of  March  3,  1899,  it  by  no  means  follows  that  the  converse 
of  this  proposition  is  true  and  that  a  declaration  under  the  second  or 
third  proviso  will  justify  the  allowance  of  a  claim  under  the  first 
proviso. 

As  stated  in  the  case  of  Livengood  v.  Livengood  (13  P.  D.,  134)— 

The  first  proviso  of  said  act  is  much  broader  in  its  provisions  than  the  second  and 
third  provisos  and  grants  one-half  the  husband's  pension  to  the  wife  on  the  gruunti 
that  he  has  deserted  her  for  six  months,  regardless  of  the  fact  whether  he  is  or  is 
not  an  inmate  of  a  State  or  national  home. 

A  declaration  based  upon  the  second  proviso  of  said  act  will  not 
justify  an  allowance  of  a  claim  for  division  of  pension  under  the  first 
proviso  of  said  act. 

The  fact  that  claimant  had  alleged  desertion  in  her  first  and  second 
applications,  which  were  rejected  because  the  statutory  desertion  was 
not  pix)ved,  in  no  manner  aids  or  enlarges  the  scope  of  her  third 
application.  The  question  of  an  amendment  of  an  application  is  not 
involved  in  this  case. 

In  response  to  so  much  of  pensioner's  contention  as  relates  to  the 
eflfect  of  this  appeal  not  being  filed  within  thirty  days,  as  required  by 
Rule  16  of  Practice,  it  is  proper  to  state  that  said  rule  does  not,  and 
was  not  designed  to,  deprive  either  party  of  the  right  of  appeal  after 
thirty  days.  Unless  filed  within  thirty  days  from  the  receipt  of  notice 
of  the  Bureau  action,  payments  of  pension  made  in  accordance  with 
such  Bureau  action  will  not  l)e  affected  or  disturbed  by  the  appeal,  in 
the  absence  of  fraud  or  mistake  of  fact,  even  though  said  action  should 
on  appeal  be  reversed. 

The  object  of  this  rule  was  to  secure  prompt  appeal  from  Bureau 
action  in  case  either  party  had  been  denied  their  legal  right  by  any 
error  on  the  part  of  the  adjudicating  oflScer  of  the  Bureau,  either  in 
law  or  of  fact,  thus  enabling  the  Department  to  promptly  correct  any 
error  upon  attention  being  specifically  called  thereto  in  the  appeal,  and 
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at  the  same  time  continue  the  suspension  of  payment  of  the  one-half 
pension  in  controversy  for  thirty  days,  which  was  deemed  a  reason- 
able time,  ordinarily,  in  which  an  appeal  could  be  perfected  and  filed 
as  provided  by  Rules  17  and  19  of  Practice.  If  at  the  expiration  of 
thirty  days  after  receipt  of  notice  of  Bereau  action,  no  appeal  is  filed 
or  attempted  to  be  perfected  in  good  faith,  the  suspension  of  payment 
is  revoked  by  the  Bureau  in  accordance  with  Order  No.  69  of  Bureau 
Practice  (see  appendix  to  Bowman  v.  Bowman,  14  P.  D.,  120)  and 
payment  is  resumed  in  accordance  with  the  Bureau  adjudication  in 
the  case. 

Another  reason  for  Rule  16  was-,  to  protect  the  Government  against 
repayment  of  one-half  the  pension  money  in  controversy  in  cases 
where  payments  were  erroneously  made,  and  to  estop  the  party  who 
by  their  own  laches  or  unreasonable  delay  had  failed  to  call  attention, 
by  appeal,  to  the  Bureau  error. 

As  stated  in  case  of  Sherman  v,  Sherman  (13  P.  D.,  203) — 

This  role  only  limits  the  right  of  appeal  to  the  extent  stated  therein.  An  appeal 
may  be  filed  by  either  party  subsequent  to  the  thirty  days  designated  in  the  rule, 
but  the  effect  of  such  appeal,  if  sustained,  would  not,  in  the  absence  of  fraud  or 
mistake  of  fact,  revoke  or  disturb  any  payment  or  division  of  payments  made  by  the 
Bureau  or  its  agents  under  or  in  accordance  with  the  Bureau  action  appealed  from 
after  the  expiration  of  the  thirty  days  allowed  for  appeal.  The  appeal,  when  filed 
after  the  expiration  of  thirty  days  from  the  date  on  which  the  appellant  received 
notice  of  the  Bureau  action,  operates  to  suspend  payment  of  one-half  pension  in 
controversy  only  from  the  date  on  which  the  appeal  to  the  Secretary  is  filed  in  this 
Department  and  pending  the  consideration  of  the  appeal. 

While,  therefore,  a  party  may  appeal  from  Bureau  action  at  any 
time,  yet  if  the  appeal  is  delayed  for  over  thirty  days,  payments  found 
to  have  been  made  in  pursuance  of  the  Bureau  adjudication  appealed 
from,  after  the  expiration  of  said  thirty  days,  will  not,  in  the  •absence 
of  legal  fraud  or  mistake  of  fact,  be  disturl)ed. 

Claimant's  appeal  in  this  case  is,  therefore,  not  in  violation  of  Rule 
16,  although  if  her  appeal  had  been  sustained  and  the  Bureau  actions 
had  all  been  reversed,  she  could  not  have  recovered  the  one-half  of 
her  husband's  pension  which  had  in  the  meantime  been  paid  him 
pursuant  to  said  Bureau  adjudications  prior  to  her  appeal. 

The  Department  is,  however,  of ,  the  opinion  that  all  three  of  the 
adjudications  by  the  Bureau  in  her  said  claim  were  justified  by  the 
evidence  and  the  law  applicable  thereto. 

Said  actions  are  accordingly  affirmed. 
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restoration— act  of  >rarch  3,  1901— fraud  and  mistake- 
evidence. 

Sarah  Mathers,  formerly  Miller  (widow). 

1.  The  act  of  March  3,  1901,  predicates  title  to  restoration  upon  these  conditions: 

(1)  That  claimant  was  the  wife  of  soldier  during  his  military  service;  (2)  that 
pension  had  been  allowed  her  under  the  provisions  of  the  general  law;  (3)  that 
her  name  was  dropped  from  the  roll  on  aC(;ount  of  her  remarriage;  (4)  that  said 
remarriage  has  been  dissolved  by  death,  or  by  divorce  "upon  her  own  applica- 
tion and  without  fault  on  her  part; "  (5)  that  she  is  dependent  within  the  niean- 
ing  of  the  acts  of  June  27,  1890,  and  May  9,  1900.  If  these  essential  facts  are 
shown  affirmatively,  the  claimant  "shall  be  entitled  to  have  her  name  again 
placed  on  the  pension  roll,"  and  it  is  error  to  adjudicate  the  claim  de  novo. 

2.  In  cases  where  the  Commissioner  of  Pensions,  in  the  exercise  of  his  discTction,  has 

passed  upon  given  facts,  has  admitt^i  the  title  of  claimant  to  a  pension,  and  has 
issueti  a  certificate  therefor,  it  is  contrary  to  public  policy  for  a  successor  in  his 
office,  the  material  facts  being  the  same,  again  to  place  claimant's  title  in  issue, 
unless  there  he  newly  discovered  evidence  of  facta  material  to  said  issue,  or 
evidence  of  fraud,  or  error  in  law,  or  plain  mistake  of  fact — not  mistake  of  judg- 
ment in  matters  involving  the  exercise  of  <iiscretion  on  the  part  of  an  officer. 

3.  Evidence,  merely  cumulative  in  its  character,  is  not  "  newly  discovered  evidence  '* 

warranting  the  reopening  of  a  claim. 

Amistant  Sen^etary  M.  W.  2tiller  to  the  Commismyn^  of  Pensions^ 

January  25^  190^,. 

This  is  an  appeal  from  your  action  whereby  you  refuse  to  restore 
the  name  of  Sarah  Mathers,  widow  of  James  Miller,  Company  F, 
Fiftieth  Indiana  Volunteer  Infantry,  to  the  rolls  under  the  provisions 
of  the  act  of  March  3,  1901. 

The  claimant  was  married  to  James  Miller  on  September  5,  1850, 
and  lived  with  him  as  his  wife  until  June  2,  1866,  when  he  died  of 
bronchitis.  On  November  3,  1870,  she  was  pensioned  under  the  gen- 
eral law  (certificate  No.  145972). 

On  September  1,  1876,  she  was  remarried  to  one  William  Mathers. 
In  consequence  of  this  marriage  she  was  dropped  from  the  rolls. 
William  Mathers  died  July  19,  1899. 

On  May  9,  1901,  she  applied  for  a  restoration  under  the  act  of 
March  3, 1901.  Restoration  was  refused  on  February  9,  1903,  on  the 
following  stated  ground: 

Rejection  of  claim  for  renewal  under  the  act  of  March  3,  1901,  on  the  ground  of 
no  title,  as  the  soldier's  death  from  bronchitis  existed  prior  to  enlistment,  as  shown 
by  the  certificate  of  disability  and  by  the  evidence  obtained  on  special  examination. 
Claimant  was  originally  erroneously  pensioneil. 

The  Department  construes  the  above  recital  of  the  grounds  of  rejec- 
tion to  signif}'  that  bronchitis,  rather  than  soldier's  death,  existed 
prior  to  enlistment. 

On  October  8,  1903,  she  appealed.  She  claims  that  she  has  com- 
plied fully  with  all  the  requirements  of  the  act  of  March  3,  1901,  and 
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that  she  is  entitled  to  restoration.  She  was  put  upon  the  rolls  origi- 
nally "because  of  her  husband's  death  as  a  result  of  disabilities  con- 
ti-acted  in  the  service,"  and  she  has  proved  all  other  things  prescribed 
by  the  act  under  which  her  claim  is  tiled. 

The  Department  is  of  the  opinion  that  the  action  adjudicating  the 
claim  de  novo  was  error.     The  act  in  question  provides: 

That  any  widow  who  wa«  the  lawful  wife  of  any  officer  or  enlisted  man  in  the 
Army,  Navy,  or  Marine  Corps  of  the  United  States  during  the  period  of  his  service 
in  any  war,  and  whose  name  was  placed  or  shall  hereafter  be  placed  on  the  pension 
roll  because  of  her  husl>and*a  death  as  the  result  of  wound  or  injury  received  or 
disease  contracteti  in  such  military  or  naval  service,  and  whose  name  has  been  or 
shall  hereafter  be  droppe<l  from  said  jwnsion  roll  by  reason  of  her  marriage  ta 
another  person  who  has  since  died  or  shall  hereafter  die,  or  from  whom  she  has  been 
heretofore  or  shall  be  hereafter  divorced,  upon  her  own  application  and  without  fault 
on  her  part,  and  if  she  is  without  means  of  support  other  than  her  daily  labor  as 
define<l  by  the  acts  of  June  twenty-seventh,  eighteen  hundred  and  ninety,  and  May 
ninth,  nineteen  hundred,  shall  be  entitleci  to  have  her  name  again  placed  on  the 
pension  roll  at  the  rate  now^  provided  for  widows  by  the  acts  of  July  fourteenth, 
eighteen  hundre<i  and  sixty-two,  Manih  third,  eighteen  hundred  and  seventy-three, 
and  March  nineteentli,  eighteen  hundred  and  eighty-six,  such  pension  to  commence 
front  the  date  of  filing  of  her  application  in  the  Pension  Bureau  after  the  approval  of 
this  act. 

A  claim  filed  under  this  act  is  not  an  original  claim  for  pension;  it 
is  a  claim  for  restoration  to  a  stiitus  once  enjoyed  by  the  applicant, 
whereof  she  was  deprived  by  a  single  act,  that  of  remarriage.  The 
applicant  is  not  lK)und  to  prove  all  those  facts  required  of  her  in  her 
original  claim.  The  act  predicates  her  title  to  restoration  (^' shall  be 
entitled  to  have  her  name  again  placed  on  the  pension  roll")  upon 
these  conditions,  and  upon  these  alone: 

1.  That  she  was  the  wife  of  soldier  during  his  military  service. 

2.  That  pension  had  been  allowed  her  under  the  provisions  of  the 
general  law, 

3.  .That  her  name  was  dropped  from  the  roll  on  account  of  her 
remarriage. 

4.  That  said  remarriage  has  been  dissolved  by  death,  or  by  divorce 
''upon  her  own  application  and  without  fault  on  her  part." 

5.  That  she  is  dependent  within  the  meaning  of  the  acts  of  June  27, 
18110,  and  May  9,  1900. 

It  can  not  be  disputed  that  she  has  responded  to  all  the  requirements 
of  the  act,  and  she  is  therefore  entitled  to  restoration. 

Whether  her  pension  should  continue  is  another  matter.  But  the 
law  provides  the  manner  in  which  her  name  may  be  dropped  from 
the  rolls.     The  act  of  December  21,  1893,  provides: 

That  any  pension  heretofore  or  that  may  hereafter  he  granted  to  any  applicant 
therefor  under  any  law  of  the  United  States  authorizing  the  granting  and  payment 
of  pensions,  on  application  made  and  adjudicated  upon,  shall  be  deemed  and  held 
by  all  officers  of  the  United  States  to  be  a  vested  right  in  the  grantee,  to  that  extent 
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that  payment  thereof  shall  not  be  withheld  or  suspended  until  after  due  notice  to 
the  grantee  of  not  less  than  thirty  days,  the  Commissioner  of  Pensions,  after  hearing 
all  the  evidence,  shall  decide  to  annul,  vacate,  modify,  and  set  aside  the  decision 
upon  which  such  pension  was  granted.  Such  notice  to  grantee  must  contain  a  full 
and  true  statement  of  any  charges  or  allegations  upon  which  such  decision  granting 
such  pension  shall  he  sought  to  be  in  any  manner  disturbed  or  modified. 

This  is  the  oiil>'  manner  in  which  the  widow  may  be  deprived  of  her 
pension,  once  granted,  unless  she  bars  her  right  to  further  pension  by 
remarriage,  which  ipso  facto  strikes  her  name  from  the  roll.  No  such 
notice  was  given  in  this  case,  the  reason  being  that  her  name  is  not 
now  upon  the  roll.  The  act  of  March  3,  1901,  entitling  her  to  have 
her  name  again  placed  upon  the  roll,  takes  no  notice  of  any  fact  that 
bars  her  right  to  a  pension  once  granted,  except  her  remarriage.  That 
impediment  being  removed  under  the  specific  conditions  defined  by  the 
act,  her  name  must  be  restored  to  the  roll.  Then,  if  there  be  other 
reasons  to  bar  her  right,  proceedings  nuist  be  had  in  accordance  with 
the  law  as  defined  by  the  act  of  December  21, 1893.  And  in  the  future, 
in  this  class  of  cases,  this  procedure  must  be  followed. 

It  is  true  that  under  your  rules  of  practice,  sanctioned  by  this 
Department, 

in  reviewing  claims  for  restoration  the  same  scrutiny  is  required  as  in  original  ones; 
and  if  for  any  reason  it  is  found  that  the  claim  was  improperly  allowed  in  the  firt*t 
instance,  it  should  be  specially  examined  or  rejected,  as  the  evidence  in  the  case 
may  indicate. 

This  obvioush'  refers  to  cases  where  the  pensioner's  name  w^as 
dropped  for  cause  shown — cessation  of  disabilit}",  fraud,  adulterous 
cohabitation,  etc.  The  statutes  do  not  provide  in  terms  the  conditions 
under  which  such  a  claimant  may  be  restored  to  the  roll,  as  it  does  in 
the  act  of  March  3,  1901.  Where  an  act  of  Congress  specifically  states 
the  conditions  under  which  a  person  is  to  be  restored  to  the  roll,  such 
act  must  control.  This  act  simply  restores  her  name  to  the  roll. 
Then,  if  there  is  suflScient  cause  for  depriving  her  of  her  pension^ 
another  act  of  C!ongress  provides  the  manner  in  which  it  may  be  done. 

It  is  true  that  section  4719,  Revised  Statutes,  provides  the  manner 
in  which  a  pensioner  may  have  his  name  restored  to  the  roll  after  his 
failure  for  three  years  to  claim  his  pension.  It  may  be  that  in  the 
adjudication  of  claims  for  restoration  under  this  statute  you  have 
gone  into  the  merits  of  the  claim  de  novo.  It  will  be  noticed,  how- 
ever, that  his  failure  to  claim  pension  is  treated  by  said  statute  as  pre- 
sumptive evidence  that  his  pension  has  legally  terminated  bj'^  reason 
of  death,  remarriage,  recover}^  from  disability,  or  otherwise — an 
expression  broad  enough  to  include  all  those  things  which  operate  to 
bar  or  forfeit  pension.  In  claims  for  restoration  under  such  circum- 
stances, it  is  incumbent  upon  claimant  to  overcome  said  presumption; 
his  whole  title,  ab  initio,  may  be  involved  in  the  issue.     Nothing, 
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then,  is  to  be  inferred  from  the  fact  that  such  a  practice  has  not  here- 
tofore been  subject  to  animadversion  by  this  Department. 

Even  if  your  procedure  in  this  case  was  not  open  to  the  objections 
above  noted,  the  Department  holds  that  you  erred  in  the  action  taken 
on  other  grounds. 

You  refuse  her  pension  on  the  ground  of  the  existence  of  soldier's 
fatal  disease  prior  to  enlistment.  No  fraud  on  her  part  is  found;  no 
concealment  of  facts  material  to  the  issue;  no  newly  discovered  evi- 
dence showing  the  error  of  the  Bureau's  former  action  in  allowing  her 
claim — none  of  these  things  are  found.  There  are  no  material  facts 
in  evidence  in  1903  that  were  not  in  evidence  in  1870  and  in  1876,  for 
the  Bureau  allowed  pension  to  the  minor  children  after  claimant's 
remarriage.  On  the  same  facts  you  form  a  conclusion  differing  from 
that  of  1870  and  1870. 

The  soldier  enlisted  October  1,  1861,  and  was  discharged  June  24:, 
1862.  The  surgeon's  certificate  of  disability  for  discharge  was  in  evi- 
dence when  you  adjudicated  her  claim  in  1870  and  her  children's  claim 
in  1876.  It  shows  disability  ^'  because  of  chronic  bronchitis  contracted 
before  enlistment.''  Moreover,  in  1870,  and  again  in  1876,  the  testi- 
monj'  of  Dr.  Joel  Vandever  wason  tile.  In  his  aflSdavit,  filed  February  5, 
1870,  he  stated  that  he  had  been  soldier's  family  physician  for  twelve 
3'ears  before  his  death,  both  before  enlistment  and  after  discharge. 
He  testified: 

That  said  James  Miller  was  slightly  affected  with  the  bronchitis  at  the  time,  and 
for  about  two  or  three  years  before  he  entered  said  service,  which  was  princi- 
pally caused  by  attacks  of  cold,  and  when  the  attacks  of  cold  would  wear  off  he 
would  be  apparently  well  again  until  another  such  attack,  and  his  health  was 
suflQcient  for  ordinary  labor  and  business,  although  he  could  not  l>e  called  a  perfectly 
sound  and  healthy  man.  And  after  he  entered  the  service  the  change  in  way  of 
living  and  labor,  and  the  exposure  to  all  kinds  of  Imd  weather  and  sleeping  in  o])en 
air  and  doing  guard  duty  at  all  hours  of  night,  caused  him  to  contract  more  and  more 
violent  colds,  each  of  which  aggravated  said  disease  more  or  less  until  it  finally  over- 
came his  constitution  and  death  was  the  result.  And  that  he  died  of  said  disease  on 
the  2d  day  of  June,  1866.  And  from  all  the  surrounding  circumstances  of  his  case, 
I  am  well  satisfied  that  if  he  had  remained  at  home,  following  his  usual  avocations, 
lie  would,  so  far  as  said  disease  is  concerned,  very  likely  have  been  alive  yet  and 
able  to  assist  his  family  in  procuring  a  living;  and  although  he  would  in  all  proba- 
bility never  have  finally  recovered  from  said  disease,  yet  he  would  with  profH»r 
treatment  have  been  in  all  probability  living  for  many  years  yet.  And  that  said 
service  did,  in  my  opinion,  greatly  aggfavate  said  disease  and  hasten  his  death  V)y 
many  years,  I  have  no  doubt. 

There  is  no  concealment  or  evasion  here — a  square  statement  of 
material  facts. 

There  was  just  one  other  affidavit  in  the  case,  that  of  Lieut.  Isaac 
A-  Craig,  who  testified: 

That  James  Miller  was  a  corporal  in  said  company;  that  he  enlisted  in  said  service 
at  the  time  of  the  organization  of  said  company  about  the  8th  of  September,  1861; 
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that  at  the  time  he  entered  said  service  he  was  apparently  able  for  duty,  and  that  he 
was  a  good  man  and  made  a  good  soldier,  always  obeying  orders  and  performing  his 
duty  well  and  cheerfully;  and  although  some  soldiers  were  inclined  to  shirk  duty, 
he  never  was.  He  was  put  on  duty  in  his  turn  the  same  as  any  other  soldier  and 
subjected  to  cold  and  wet  w^eather,  doing  guard  duty  and  marching,  etc.,  an<l,  like 
the  other  soldiers,  he  fre(iuently  had  to'  sleep  without  a  tent,  and  had  to  eat  coarse 
food  badly  cooked,  for  the  soldiers  of  said  regiment  had  but  few  of  the  necessary 
comforts  of  life  while  he  was  in  the  service.  I  do  not  recollect  exactly  how  long  it 
was  before  he  l)egan  to  fail,  but  it  was  after  he  had  served  for  a  considerable  time 
and  undergone  a  good  deal  of  hardship  and  exposure.  He  first  took  cold,  which 
appeared  to  hang  on  to  him  till  he  would  take  another  and  another,  and  so  on,  till 
he  finally  gave  down  in  health  and  was  unfit  for  duty,  and  was  honorably  dischaiiged 
from  the  service  on  that  account  about  the  24th  day  of  June,  1862.  Not  being  a 
physician,  I  am  unable  to  say  technically  what  was  his  disease,  but  it  was  so  aggra- 
vated by  colds  brought  about,  as  I  believe,  by  exposure  to  cold  and  wet  weather,  and 
sleeping  in  damp  places  and  in  open  air,  that  it  hasteneil  his  death  by  many  years, 
all  of  which  I  am  satisfied  waa  without  any  fault  of  his,  l:)ecau8e  the  fatigues  and 
exposures  were  incidental  to  the  service  at  that  time  and,  under  the  circumstancefj, 
he  could  not  have  avoided  it  without  shirking  his  duty.  That  I  know  the  foregoing 
statement  to  be  substantially  correct  and  true  of  my  own  personal  knowledge,  except 
the  matter  of  his  discharge,  and  of  that  I  have  been  officially  informed. 

This  comprises  all  the  evideuce,  which  is  digested  upon  the  face- 
brief  of  1870  and  that  of  187«. 

It  is  obvious  that  the  Bureau  of  Pensions  adopted  the  theory  advanced 
in  the  ingenuous  statement  of  Doctor  Vandever,  i.  e.,  that  while  soldier 
was  prone  to  attacks  of  bronchitis  prior  to  enlistment,  his  military 
service  so  aggravated  the  condition,  or  so  set  up  a  chronic  condition  of 
bronchial  affection,  that  the  soldier's  life  was  materially  shortened,  and 
that  his  death  in  1866  was  largely,  at  least,  due  to  his  military  service. 

At  the  risk  of  repetition,  it  may  be  remarked  that  these  fiu^ts  were 
in  the  case  in  1870,  and  yet  pension  was  allowed;  that  they  were  in  the 
case  in  1876,  and  yet  pension  was  allowed  to  the  minor  children;  and 
that  they  were  in  the  case  in  1903,  and  pension  was  not  allowed.  Why  ? 
Because  there  were  new  facts  in  evidence?  There  were  none.  There 
was,  to  be  sure,  new  testimony — cumulative  in  nature,  but  no  new 
facts.  In  January,  1903,  the  case  was  specially  examined  and  the 
depositions  of  claimant,  H.  R.  Miller,  Wilson  S.  Gregory,  John  Gregory, 
Cynthia  J.  Longest,  Thomas  B.  Cummins,  Martin  H.  Tucker,  and  Robert 
L.  Sloan  were  taken.  All  the  witnesses  save  Miller  and  Wilson  J.  Greg- 
ory testify  to  soldiers  prior  soundness;  none  remember  that  he 
coughed,  was  short  of  breath,  or  subject  to  bronchitis.  On  the  other 
hand,  Miller  testified  that  soldier  told  him  that  he  was  ''at  times  short 
of  breath,"  before  service.  He  did  not  cough;  never  knew  him  to 
quit  work;  no  recollection  of  him  being  sick  prior  to  enlistment — simply 
complained  of  being  short  of  breath  at  times.  Gregory  said  he  was 
''an  ordinary  sound  man"  at  enlistment,  only  he  had  a  hacking  coiigh 
before  service;  never  knew  him  to  quit  work,  however;  thought  at 
times  that  consumption  or  bronchitis  was  "setting  in  on  him." 
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Not  a  single  new  fact  appeal's  in  the  case  now  that  was  not  there  in 
1870.  If  Gregory  thought  that  bronchitis  was  "setting  in  on  him" 
prior  to  enlistment,  Doctor  Vandever  knew  that  it  was  and  so  testified. 

The  question  now  arises  as  to  the  justice  of  disturbing  this  fonner 
action.  If  there  was  newly  discovered  evidence  in  the  case  presenting 
facts  which  if  known  in  1870  might  have  resulted  in  a  different  action, 
or  if  there  was  evidence  of  fraud,  there  would  be  no  question  as  to  the 
propriety  of  reopening  the  case  and  reversing  the  former  action.  But 
where  action  is  taken  deliberately,  with  full  knowledge  of  all  the  essen- 
tial facts,  in  a  matter  addressed  to  the  discretion  and  judgment  of  an 
officer,  such  action  should  not  be  subjected  to  revision  from  time  to 
time  simply  because  another  officer,  in  the  exercise  of  his  judgment, 
dissents  from  the  conclusions  of  his  predecessors. 

There  are  many  departmental  precedents  for  this  position,  notwith- 
standing the  fact  that  the  doctrines  of  res  adjudicata  or  stare  decisis, 
as  such,  have  never  been  adopted  by  the  Department. 

The  same  principle  is  common  to  the  case  at  bar,  and  to  the  case  of 
the  minors  of  Daniel  M.  Easley  (12  P.  D.,  179). 

The  widow  of  Daniel  M.  Eksley  was  granted  a  pension  under  the 
general  law  in  1897,  the  service  origin  of  soldier's  fatal  disease  being 
accepted.  Her  pension  terminated  by  her  remarriage.  An  application 
was  filed  in  behalf  of  minor  children.  This  claim  was  rejected  because 
the  evidence  failed  to  show  service  origin  of  the  fatal  disease.  The 
claim  came  to  this  Department  on  appeal  and  your  action  was  reversed.' 

It  was  said: 

No  new  facts  have  come  to  light  since  the  widow's  claim  was  allowed.  Upon  the 
same  evidence  the  judgment  of  the  Bureau  in  1897  w^as  that  the  origin  of  the  soldier's 
fatal  disease  in  the  service  was  proved,  and  in  1900  that  it  was  not  proved;  and  because 
of  this  difference  of  opinion  the  minors  are  denied  pensionable  rights  while  the  title 
of  the  widow  has  lx?en  conce<led. 

The  evidence  has  l)een  exami^ied  with  sufficient  ciire  to  ascertain  that  it  afforded 
reasonable  ground  for  the  judgment  rendered  in  1897  in  the  cane  of  the  widow.  It 
is  readily  perceived  that  there  might  bean  honest  diffen^nce  of  opinion  as  to  whether 
said  evidence  established  the  service  origin  of  the  soldier's  fatal  disease  or  not,  but 
the  question  haying  Ixjen  adjudicate<l  it  should  not,  in  the  opinion  of  the  I)e[)artment, 
have  been  subsequently  reopened  in  connection  with  the  minors'  claim.  Public 
policy  and  a  due  regard  for  the  rights  of  claimants  require  that  there  shall  be,  at 
some  time,  a  final  decision  and  an  end  to  litigation.  Where  an  invalid  pensioner 
has  died  of  some  disease  or  disability  for  which  he  was  pensioned,  it  would  be  a 
manifest  hardship  to  require  his  widow  to  reoi)en  and  prove  his  title  de  novo  in  order 
to  establish  her  own  right  to  pension;  and  the  same  ol)jection8  apply  to  reciuiring  a 
minor  to  prove  title  in  the  widow.  Not  only  would  such  a  rule  of  practice  work 
preat  hardship  and  injustice  to  claimant*?,  but  it  would  also  greatly  increase  the  work 
of  the  Bureau  and  resulting  expense  to  the  Government  in  the  adjustment  of  claims. 

Of  course,  where  fraud  is  shown,  or  a  plain  mistake  of  fact,  or  error  of  law,  the 
case  would  be  different.  But,  in  the  absence  of  such  showing,  the  Department  is 
clearly  of  the  opinion  that  a  matter  of  fact  which  has  been  admitted  as  proved  in 
the  claim  of  a  soldier  or  his  widow  should  not  be  called  in  question  under  a  subse- 
quent application  filed  by  the  j^erson  who  »uc(;eed8  to  his  or  her  pensionable  rights. 
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In  the  case  at  bar  no  fniud  has  been  shown.  No  error  of  law 
appears.  Nor  was  there  a  plain  mistake  of  fact.  The  facts  were  un- 
mistakably manifest  in  I8T0  and  in  1876.  Your  position  may  be  that 
there  was  a  mistake  in  the  Commissioner's  conclusions  from  the  facts. 
But  that  is  a  different  matter,  addressed  simply  to  a  former  Conimis- 
sioner's  wisdom — the  correctness  of  his  judgment  in  matters  ap|>er- 
tiiining  solely  to  his  discretion.  Mistake  of  fact  means  the  overlooking 
or  misapprehension  of  some  fact,  material  to  the  issue,  not  an  error  in 
judgment  as  to  the  significance  of  the  fact. 

Another  case,  not  unlike  the  one  on  appeal,  is  that  of  Charles  F. 
Borthwick,  who  was  pensioned  by  Bureau  action  of  June  22, 1867,  for 
gunshot  wound  of  right  arm.  He  w^as  allowed  an  increase  in  1872, 
again  in  1883.  and  once  more  in  1886.  From  the  last-mentioned  jear 
until  1898  he  was  receiving  $30  per  month.  In  1898  his  name  was 
dropped  from  the  roll  on  tlie  ground  that  he  had  deserted  from  one 
enlistment  and  that  the  record  had  failed  to  show  discharge  from  said 
service.  He  appealed.  It  appeared  that  he  was  specially  examined 
in  1884,  at  which  time  he  deposed  to  the  facts  above  stated,  regarding 
his  first  enlistment  and  desertion.  Yet  with  these  facts  in  its  posses- 
sion the  Bureau  not  only  continued  his  name  upon  the  roll,  but  twice 
thereafter  awarded  him  an  increase  (the  increase  from  1883  being 
allowed  in  1884).  In  the  decision  in  said  case  (10  P.  D.,  249)  the 
Department  said: 

The  question  of  claimant's  right  to  increase  of  pension  having  been  several  times 
pa«»e(l  upon  since  1884  by  previous  administrations,  I  am  of  the  opinion  that  it  was? 
error  to  disturb  such  action  and  drop  claimant's  name  from  the  rolls,  because  the 
law,  AA  now  construed,  would  not  entitle  him  to  a  i^ension. 

The  material  facts  in  this  case  were  the  same  in  1898  as  in  1884. 

These  facts,  it  will  be  noted,  were  in  evidence  before  the  Bureau  as 
early  as  1884.  The  Bureau,  notwithstanding,  neither  in  1884  nor  in 
1886,  regarded  the  facts  sufficient  to  constitute  a  bar  to  pension.  In 
1898,  however,  a  different  construction  was  placed  upon  the  legal  effect 
of  these  facts. 

Continuing,  the  decision  reads: 

A  long  line  of  decisions,  however,  are  uniform  and  harmonious  to  the  effect  that 
cases  long  since  adjudicated  by  previous  administrations  will  not  be  disturbed  for 
slight  or  trivial  reasons,  nor  upon  any  mere  matter  of  opinion  as  to  the  weight  of 
evidence,  nor  upon  any  matter  involving  merely  an  exercise  of  judgment  or  discretion, 
but  only  when  glaring  error,  mistake,  or  manifest  injustice  is  apparent  from  the  reconl 
or  the  evidence. 

The  following  cases  were  cited  in  support  of  this  principle: 

Birney  Hoyt  (1  P.  I).,  70);  Isaac  Sell  (2  P.  D.,  177);  Wallace  G.  Bone 

(2  P.  D. ,  310)^Fohn  Burnham  (4 P.  D.,  93);  Jackson  Martin  (7  P.  D. , 2t>r»; 

Mary  E.  Eastridge  (8  P.  D.,  5);  George  W.  Amos  (8  P.  D.,  271):  James 

M.  Marshall  (8  P.  D.,  895);  James  Duval  (9  P.  D.,  218);  William  Wilson 

(10  P.  D.,  232). 
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The  same  principle  was  early  enunciated  in  the  case  of  Alfred  Kite 
(9  P.  D.  (o.  s.),  232).     Secretary  Teller  said: 

Where  the  right  to  pension  had  been  determined  by  this  Office  in  1866,  and  the 
allowance  of  the  same  was  not  disturbed  in  the  adjudication  of  applications  for  increase 
in  1872  and  1879,  and  no  evidence  having  been  presented  to  alter  the  facts  as  they 
existed  at  the  time  of  the  original  adjudication,  or  to  show  that  the  action  then  tiiken 
was  based  upon  any  false  or  fraudulent  representations  on  the  part  of  the  claimant, 
the  propriety  of  the  original  allowance  of  pension  should  not  now  be  questioned  (in 
a  pending  appeal  for  increase). 

In  the  case  of  Jackson  Martin  (supi-a),  it  was  said: 

Cases  long  since  adjudicated  by  previous  administrations  should  not  be  reopened, 
re<x)nsfdere<l,  nor  readjudicated,  except  (1)  upon  discovery  that  the  pension  was  pro- 
cured through  fraud;  (2)  when  under  the  statutes  the  pension  is  required  to  be 
increased  or  reduced  in  accordance  with  the  degree  of  pensionable  disability;  (3)  when 
indisputable  or  manifest  error  in  law  or  fact  is  apparent  in  the  record;  or  (4)  when, 
on  presentation  of  new  and  material  evidence,  it  is  indubitably  shown  that  through 
mistake  the  pension  was  in  whole  or  in  part  illegally  reduced  or  granted. 

The  most  recent  published  case  is  that  of  Eliza  J.  Eveland  (14  P.  D., 
141): 

Appellant  was  pensioned  under  the  general  law  from  May  17,  1871,  to  February 
16,  1874,  when  her  name  was  dropped  from  the  rolls  l)ecau8e  of  her  supposed  mar- 
riage with  one  Gray.  Subsequently  the  minors'  application  was  rejected  on  the 
ground  that  the  widow  was  still  living,  her  marriage  to  Gray  being  declared  null  an<l 
void  on  the  ground  that  he  had  a  wife  living  and  undivorced  at  the  time  of  his  pre- 
tended marriage  to  claimant.  Whereupon  the  widow  applied  for  restoration,  but 
her  claim  was  rejected  on  the  ground  of  no  record  nor  other  satisfactory  evidence 
showing  origin  of  fatal  disease,  and  no  satisfactory  evidence  of  the  existence  of  the 
same  at  discharge  or  for  a  long  time  thereafter,  and  that  claimant,  though  aided  by 
special  examination,  had  failed  to  establish  the  claim. 

Held:  That  claimant  having  once  established  her  claim  and  having  been  allowed  and 
paid  the  pension,  that  finding  can  not  be  legally  set  aside  unless  positive  affirmative 
testimony  is  produced  showing  fraud,  or  that  the  testimony  on  which  the  claim  was 
allowed  was  not  true. 

The  doctrine  of  res  adjudicata  has  been  applied  by  the  Department 
to  the  reopening  of  cases  on  cumulative  evidence. 

Evidence  merely  cumulative  will  not  justify  a  reconsideration  of  a  claim.  (Louis 
Ruch,  1  P.  D.,  390.) 

See,  also,  James  Sconey  (1  P.  D.,  272);  John  H.  Gleason  (2  P.  D.,  106); 
Widow  of  Louis  S.  Lake^(2  P.  D.,  Ill);  Simeon  White  (2  P.  D.,  210), 
and  cases  cited. 

The  new  testimony  in  this  case  is  merely  cumulative.  The  testi- 
mony of  Miller  and  Gregory  does  not  change  the  situation  an  iota. 
It  tends  merel}'^  to  prove  that  of  which  there  was  already  better  evidence 
in  the  case.  The  certificate  of  disability  and  the  affidavit  of  Doctor 
Vandever,  as  evidence,  are  much  stronger  than  the  testimony  of  Miller 
and  Gregory. 

The  action  of  rejection  is  reversed. 

Upon  return  of  the  papers  herewith  you  will  restore  claimant's 
name  to  the  pension  roll. 
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service— act  junk  »7,  1890— teilminatrox  of  avar  of  the  rebel- 

lion— volunteers. 

Placida  M.  de  Ortega  (widow). 

The  termination  of  the  war  of  the  rel)ellion  did  not  oiiemte  aa  a  constructive  dis- 
charge of  volunteers  enHsted  during  said  war,  a8  was  the  case  of  officers  and  men 
in  tlie  regular  establishment,  and  the  soldier  or  sailor  u]K)n  whose  service  the 
ai)plication  is  based  must  be  shown  to  have  l)een  honorably  diachargeii  froiii  the 
linal  contract  of  service  entered  into  by  him  during  the  war  of  the  rebellion. 

Assistant  Sec7'eta7y  JH.   W,  21111  &)'  to  the   CimimisHumer  of  Penaupn^^ 

January  ^5, 1901^,, 

This  is  an  appeal,  filed  September  12, 1902,  by  Placida  M.  de  Ortega, 
the  widow  of  Jose  Ortega,  late  of  Compan}^  A,  Battalion  New  Mexican 
Volunteers;  claim  No.  654,500. 

From  the  records  on  file  with  the  War  Department  it  appears  that 
the  deceased  soldier  enlisted  in  the  above-named  organization  on  .ruly 
2,  1861,  reenlisted  as  a  veteran  August  1,  1864,  and  deserted  said 
service  December  26,  1866.  Ma}^  2,  1902,  the  Secretary  of  War 
refused  to  remove  the  charge  of  desertion  and  grant  a  discharge  under 
the  provisions  of  the  act  of  March  2,  1889. 

May  14,  1897,  the  claimant  applied  for  a  pension  under  the  act  of 
June  27,  1890,  and  on  February  3, 1898,  her  claim  was  rejected  by  the 
Bureau,  as  follows: 

Approved  for  rejection  on  the  ground  that  the  soldier  deserted  from  rebellion 
service  November  26,  1866,  as  shown  by  records  of  War  Department. 

In  the  appeal  from  this  action,  which  was  filed  September  12,  19l>2, 
it  is  contended  "that  the  soldier's  desertion  after  clo.se  of  war  is  no 
bar  to  a  pension"  under  the  act  of  June  27,  1890. 

In  the  case  of  John  Norton  (9  P.  D.,  382),  wherein  the  former  deci- 
sions of  the  Department  were  exhaustively  considered,  it  was  held: 

In  claims  for  pension  under  the  acta  of  *  *  *  June  27,  1890,  *  *  *  an 
honorable  discharge  from  all  enlistments  for  service  in  the  particular  war  to  which 
these  acts  refer  is  a  prereciuisite  to  pension. 

In  a  still  later  decision  of  the  Department  (Anna  Hetherington,  10 
P.  D.,  355),  it  was  said: 

The  first  condition  of  her  title  to  pension  under  said  act  (June  27,  1890)  is  that 
her  husband  shall  have  served  ninety  days  or  more  in  the  Army  or  Navy  of  the 
United  States  during  the  late  war  of  the  rebellion  and  been  honorably  discharjined ; 
and  it  has  been  uniformly  held  by  this  Department  that  soldier  must  have  been  hon- 
orably discharged  from  all  service  contracted  to  be  performed  during  the  war  of  the 
rebellion  to  entitle  his  widow  to  a  pension  under  the  said  act. 

In  the  case  at  issue  it  is  at  once  apparent  that  the  soldier  was  not 
*' honorably  discharged  from  all  service  contracted  to  be  performed 
during  the  war  of  the  rebellion,"  unless  the  termination  of  the  war 
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operated  as  an  honorable  discharge  at  that  date,  and  in  such  case  the 
subsequent  desertion  must  necessarily  have  been  from  some  other 
or  different  service. 

Following  the  decision  of  the  United  States  Supreme  C^urt  in  the 
case  of  the  United  States  v.  North  (112  V.  S.,  510),  the  Department 
has  made  some  such  a  distinction  in  cases  of  officers  and  enlisted  men 
of  the  Regular  Army  and  Navy.  (See  cases  of  William  B.  Johns, 
2  P.  D.,  393;  Helen  M.  Leslie,  6  R  D.,  255;  and  Evelyn  S.  Tallman, 
ibid.,  261.) 

It  is  obvious,  however,  that  the  distinction  thus  made  is  not  applica- 
ble to  the  facts  in  this  case.  Officers  and  enlisted  men  of  the  regular 
establishment  are  commissioned  or  enrolled  for  general  duty,  and  any 
particular  war  or  duty  is  merely  incidental  to  their  general  service; 
volunteers,  on  the  contrary,  are  enlisted  for  a  particular  purpose,  and 
their  service  relates  only  to  that  purpose.  In  construing  laws  relating 
to  a  particular  service,  as  in  this  case,  the  war  of  the  rebellion,  it  has 
been  found  necessary  to  differentiate  in  the  cavses  of  men  of  the  regu- 
lar e^stablishment  between  their  general  service  and  their  service  in 
a  particular  war. 

The  act  of  June  27,  1890,  under  which  claimant  applies,  relates 
solely  to  service  during  the  war  of  the  rebellion,  and  one  of  the  pre- 
requisites to  a  pension  under  said  act  is  proof  of  the  honorable  dis- 
charge from  said  service  of  the  soldier  or  sailor  upon  whose  service 
the  application  is  based,  and  under  the  decisions  of  this  Department 
said  soldier  or  sailor  must  have  been  honorably  discharged  from  all 
contracts  of  service  entered  into  by  him  during  said  war,  except  as 
provided  by  the  joint  resolution  of  Congress  approved  July  1,  1902. 
In  the  case  of  regulars,  however,  the  commencement  or  termination  of 
the  war  of  the  rebellion  had  no  effect  upon  their  service,  hence  it  has 
been  held  by  the  Department  that  the  termination  of  said  war  oper- 
ated as  a  constructive  discharge  from  service  "  during  the  war  of  the 
rebellion,"  and  that  their  subsequent  service  had  no  relation  to  the 
particular  service  named  in  that  act. 

In  the  case  of  volunteers  no  such  constructive  discharge  will  be 
assumed.  They  were  commissioned  or  enrolled  under  laws  which 
related  solely  to  the  war  of  the  rebellion,  or  to  the  use  of  volunteers 
during  the  existence  of  war,  and  they  were  enlisted  for  service  during 
or  in  connection  with  said  war.  It  is  true  that  some  of  them,  as  was 
the  case  with  claimant's  husband,  were  retained  in  the  service  after 
the  termination  of  the  war,  but  they  never  became  a  part  of  the  regu- 
lar establishment,  and  their  retention  was  due  to  conditions  the  out- 
growth of  the  war,  and  its  termination  in  no  wise  changed  the  character 
of  their  service.  Their  discharge  followed  as  rapidly  as  was  compati- 
ble with  the  existing  conditions. 
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Claimant's  husband  deserted  from  the  last  contract  entered  into  by 
him  during  the  war  of  the  rebellion,  and  the  War  Department  declines 
to  grant  him  an  honorable  discharge.  Therefore  she,  as  his  widow,  is 
not  pensionable  under  the  provisions  of  the  act  of  June  27,  1890. 
Rejection  is  affirmed. 


attorneyship— fee— rule  18— appeals— practice. 
Luther  C.  Kane  (claimant). 

Patrick  H.  Coney  (attorney). 

When,  upon  the  rejection  of  a  claim  for  pension,  evidence  is  filed  by  a  contesting 
attorney,  bearing  upon  the  ground  of  rejection  within  the  time  allotted  by  rule 
13  to  the  attorney  of  record  to  file  such  evidence,  the  filing  thereof  inures  to  his 
benefit  the  same  as  though  he  himself  had  performed  the  service. 

Assistant  Secretary  M.    W,  Miller  to  the  Commissio7ier  of  Pefisioyis^ 

Ja/nuary  28^  190^, 

Patrick  H.  Coney,  of  Topeka,  Eans.,  on  December  14, 1903,  entered 
an  appeal  from  the  action  of  the  Bureau  denying  him  a  fee  on  the  issue 
of  ScJptember  18,  1903,  in  the  claim  (certificate  No.  1049062),  for  pen- 
sion, under  the  general  law,  of  Luther  C.  Kane,  who  served  in  Company 
K,  Fourteenth  United  States  Infantry,  war  with  Spain. 

In  behalf  of  the  soldier,  on  January  25,  1899,  Butts  &  Phillips,  of 
Washington,  D.  C,  filed  a  declaration  for  pension  under  the  general 
law  on  account  of  disability  due  to  disease  of  kidneys,  result  of  malaria 
and  anaemia,  resulting  in  chronic  cystitis.  The^^  filed  January  25, 
1899,  articles  of  agreement  stipulating  for  the  payment  of  a  fee  of  $25, 
and  on  November  1,  1899,  and  Januarj'  9,  1900,  filed  evidence.  A 
medical  examination  was  held  March  14, 1900.  The  claim  was  rejected 
September  20,  1900,  upon  the  ground  of  no  pensionable  disability 
shown  since  date  of  filing  due  to  disease  of  kidneys,  malaria,  anaemia, 
or  cystitis.  Messrs.  Butts  &  Phillips  were  advised  October  3, 1900,  of 
this  action. 

The  appellant,  December  5,  1900,  filed  another  declaration  in  the 
claim  which  contained  a  power  of  attorney  in  his  favor,  and  in  which 
cystitis  and  anaemia  as  results  of  malarial  fever  were  alleged  as  of 
service  origin.  On  the  same  date  he  filed  articles  of  agreement  stipu- 
lating for  the  payment  of  a  fee  of  $25.  He  filed  January  9, 1901,  the 
evidence  of  two  physicians  showing  treatment  and  existence  of  cystitis. 

Messrs.  Butts  &  Phillips,  also,  on  March  7,  1901,  filed  evidence  the 
same  as  adduced  by  appellant. 

A  medical  examination  was  held  February  12,  1902.  The  Bureau, 
March  20,  1902,  adhered  to  its  adverse  action  upon  the  ground  that 
the  additional  evidence  did  not  outweigh  the  report  of  the  board  of 
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examining  surgeons.  Of  this  action  Messrs.  Butts  &  Phillips  were 
not  advised.  The  claimant  was  notified  thereof  on  March  25,  1902, 
and  again  on  April  17,  following. 

The  appellant  on  May  16,  1902,  entered  an  appeal  from  the  action 
of  the  Bureau  in  rejecting  the  claim,  and  on  July  28,  1902,  filed 
evidence  to  make  the  claim  special.  The  Bureau  receded  from  its 
adverse  action  and  the  appeal  was  (iismissed  August  1, 1902. 

Certificate  issued  September  18,  1902,  to  allow  pension  under  the 
general  law  at  the  rate  of  $6  per  month  on  account  of  disability  due  to 
disease  of  bladder  from  January  25,  1899,  date  of  filing  declaration  by 
Messrs.  Butts  &  Phillips.  On  this  issue  a  fee  of  $25  was  certified  to 
Mr.  Coney.  He  has  been  required  to  refund  the  same  in  favor  of 
Messrs.  Butts  &  Phillips,  hence  this  appeal. 

Messrs.  Butts  &  Phillips,  who  were  the  original  attorneys  in  the 
claim,  were  in  good  standing  when  the  claim  was  rejected  on  Septem- 
ber 20,  1900,  of  which  action  they  were  advised  October  3,  1900. 
Under  rule  13  of  the  rules  of  practice  they  were  entitled  to  ninety 
days  from  October  3,  1900,  in  which  to  file  a  motion  for  reconsidera- 
tion to  reopen  the  claim  sustained  by  evidence  or  to  enter  an  appeal  to 
this  Department.  Within  their  allotted  time  they  took  no  action 
whatever.  However,  the  appellant  within  the  period  filed  medical 
evidence  bearing  upon  the  ground  of  rejection,  and,  under  the  deci- 
sions of  the  Department  this  service  inured  to  the  benefit  of  Messrs. 
Butts  &  Phillips.  Several  decisions  by  this  Department  are  to  the 
effect  that  when  service  is  rendered  by  one  attorney  within  the  time 
allotted  to  the  attorney  of  record  to  perform  such  service,  the  service 
rendered  by  the  former  inures  to  the  benefit  of  the  latter.  (Catharine 
S.  Leighton,  7  P.  D.,  88;  Amelia  L.  Brewster,  7  P.  D.,  290;  Malvin 
B.  Whitehead,  7  P.  D.,  427,  syllabus;  428,  text;  Martha  J.  Craiglow, 
7  P.  D.,  517,  and  Albert  Huber,  8  P.  D.,  80.)  The  case  of  Malvin  B. 
Whitehead,  supra,  is  directly  in  point.  In  the  case  of  Albert  Huber, 
supra,  the  Department  held  that — 

When  an  appeal  from  the  rejection  of  a  case  is  filed  in  the  time  allotted  by  rule  13 
to  the  attorney  of  record,  it  inures  to  his  benefit  the  same  as  though  he  himself  had 
taken  such  action. 

By  rule  13  ninety  days  are  allotted  to  an  attorney  from  date  of  notice 
of  rejection  in  which  to  file  evidence  looking  to  a  reconsideration  or 
reopening  of  the  case,  or  in  which  to  enter  an  appeal.  It  is  in  strict 
accord  with  the  rule  laid  down  in  the  Huber  case,  supra,  to  hold  that 
the  filing,  by  an  attorney,  of  evidence  within  the  time  allotted  by  rule 
13  to  the  attorney  of  record  in  which  to  file  such  evidence  would  inure 
to  his  benefit. 

As  the  filing  of  evidence  by  appellant  to  reopen  the  claim  inured  to 
the  benefit  of  Messrs.  Butts  &  Phillips  for  the  reason  that  it  was  filed 
within  their  time,  they  were  entitled  to  notice  of  the  action  of  the 
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Bureau  of  March  20, 1902,  adhering  to  its  adverse  action;  they  were 
never  advised  thereof.  Notice  was  sent  to  the  claimant,  but  notice  to 
him  was  not  notice  to  them  (Calista  M.  Hardy  7  P.  D.,  391).  There 
was,  therefore,  no  date  from  which  their  allotted  time,  under  rule  13, 
-could  run  in  which  to  enter  an  appeal  from  the  action  of  the  Bureau  of 
March  20,  1902.  The\'  were  in  good  standing  when  the  appellant,  on 
May  16,  1902,  entered  such  an  appeal  which,  under  the  recited  rule, 
inured  to  the  benefit  of  Messrs.  Butts  &  Phillips.  As  this  was  all  that 
was  required  to  secure  a  favorable  action,  so  far  as  the  servic/C  of  an 
Attorney  is  concerned  in  the  prosecution  of  the  claim,  there  remained 
nothing  further  for  them  to  do.  The}^  were,  therefore,  in  good  stand- 
ing when  the  claim  was  allowed  and  were  entitled  to  the  fee.  Under 
the  recited  conditions  the  power  of  attorney  in  favor  of  the  appellant 
never  became  operative  b}'^  reason  of  the  prior  rights  of  Messrs.  Butts 
&  Phillips  and  upon  that  ground  he  was  properlj-  denied  a  fee. 

The  appellant  states  that  Messrs.  Butts  &  PhiHips  were  in  default 
when  he  appeared  in  the  claim  on  December  5,  1900.  It  appears,  as 
has  been  shown,  that  they  were  then  in  good  standing.  He  also  states 
in  effect  that  the  claim  filed  by  Messrs.  Butts  &  Phillips  was  based  on 
four  causes  of  disability  alleged  by  them  while  the  claim  filed  by  him 
was  based  but  upon  one.  If  such  were  the  facts  it  is  immaterial.  The 
facts  are  that  the  claim  filed  by  Messrs.  Butts  and  Phillips  was  based 
on  a  strict  construction  upon  a  single  cause,  while  in  the  declaration 
filed  by  appellant  two  causes  of  disability  were  alleged.  He  further 
states  that  it  was  not  obligatory  upon  the  part  of  the  Bureau  to  advise 
Messrs.  Butts  &  Phillips  of  its  action  rejecting  the  claim.  His  atten- 
tion is  invited  to  the  first  provision  of  rule  13  of  the  rules  of  practice 
before  the  Commissioner  of  Pensions  which  reads — 

Upon  the  rejection  of  a  claim  for  pension  or  bounty  land  the  duly  constituted 
attorney  of  record  shall  be  notified  of  such  rejection  and  the  reason  there- 
for.    *    *    ♦ 

and  to  the  decision  of  the  Department  in  the  case  of  Charles  H.  Lamed 
(7  P.  D.,  162). 

Appellant  contends  that  it  is  through  error  on  the  part  of  the  Bureau 
that  Messrs.  Butts  &  Phillips  have  title  to  the  fee  if  at  all.  Said 
attorneys  are  entitled  to  a  fee  under  the  well  and  long  established 
rules  of  practice.  It  was  through  error  of  the  Bureau  that  appellant 
was  recognized  in  the  case  in  the  first  instance. 

Appellant  cites  several  decisions  of  the  Department  none  of  which 
is  in  point. 

Action  affirmed. 
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HEX.PI.E8S  MINOR— ACrr  Jl'NE  27,  1890-SPECIAL.  ACT. 

Mattie  Graziani  (Widow). 

The  claimant's  name  havinj?  l)een  placed  on  the  rolls  subject  to  the  provisions  and 
limitations  of  the  pension  law,  by  special  act,  she  is  entitled  to  the  two  dollars 
increase  provided  for  in  the  third  section  of  the  act  of  June  27, 1890,  if  the  minor 
on  whose  account  claim  is  made  is  shown  to  he  helpless. 

The  evidence  in  the  claim  making  out  a  prima  facie  case,  the  papers  are  returned  for 
special  examination  and  medical  examination  on  the  question  of  the  minor's 
helplessness. 

Ai<isUtant  Seci^etary  M.   W.  Miller  to  the  Cojiimmionei'  of  Peiuioixs^ 

January  30^  190^. 

Mattie,  as  widow  of  Lawrence  L.  Graziani,  formerh^  private  in 
Company  A,  Third  United  States  Cavalry,  was  pensioned  by  a  special 
act  of  Congress,  approved  June  25,  1888.  The  act  referred  to  is  in 
the  following  terms: 

Be  it  enactedj  dc.y  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  author- 
ized and  directed  to  place  on  the  pension  roll,  subject  to  the  provisions  and  limita- 
tions of  the  pension  law,  the.  name  of  Mattie  (iraziani,  widow  of  Lawrence  L. 
Graziani,  late  of  Company  A,  Third  Rejfiment  United  States  Cavalry. 

In  accordance  with  the  above  act  the  widow  and  present  claimant 
was  granted  a  pension  of  $12  per  month  and  $2  per  month  additional 
for  each  of  four  minor  children.  ' 

November  18,  1899,  the  widow  made  application  under  the  act  of 
June  27,  1890,  on  a  blank  form  provided  as  a  '''Declaration  for  sol- 
diers' children  who  are  permanently  helpless."  This  ap^x^ars  to  have 
been  treated  b}'  the  bureau  as  an  application  by  the  widow  for  a  con- 
tinuance to  her  of  the  $2  per  month  additional  on  account  of  said 
minor.  This  is  held  to  have  been  proper,  although  strict  rules  of 
pleading  would  deprive  her  of  any  right  under  such  a  declaration,  for 
the  application  for  the  continuance  should  properly  be  made  by  the 
widow  in  her  own  right. 

This  claim  was  rejected  February  12,  1900,  in  the  following  stated 
language: 

Approved  for  rejection  on  the  ground  that  the  child,  Effa  B.,  is  not  insane,  idiotic, 
or  otherwise  permanently  helpless. 

November  22,  1901,  appeal  was  filed  from  the  above  action,  contend- 
ing that  the  same  was  erroneous,  and  that  the  helpless  child  should 
have  been  medically  examined  at  least. 

When  the  papers  were  transmitted  to  the  Department  in  response 
to  the  appeal,  the  Bureau  made  the  following  suggestion: 

The  appeal  should  be  dismissed  to  enable  the  Bureau  to  reject  the  claim  on  the 
proper  ground.  The  widow  has  no  title  to  increase  for  an  alleged  helpless  minor 
because  she  is  pensioned  under  a  special  act. 
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The  appeal  was  not  dismissed,  but  the  claim  was  returned  for  read- 
judication  and  report  on  January  26,  1903. 

The  claim  was  again  rejected  March  6,  1903,  in  the  following  stated 
language: 

Approved  for  rejection  on  the  ground  that  claimant  is  pensioned  under  a  special 
act  of  Congress  which  carries  with  it  no  title  to  continuance  of  increase  on  account 
of  minor  child  who  may  be  insane,  idiotic,  or  otherwise  permanently  helplesp. 

The  papers  are  now  before  the  Department  for  consideration  of  the 
merits  of  the  claim  on  both  questions  presented.  It  is  true  the  appeal 
only  relates  to  the  action  of  rejecting  the  claim  on  the  ground  that  the 
minor  was  not  in  the  helpless  condition  mentioned  in  the  statute,  but 
as  the  papers  in  the  case  have  been  returned  by  direction  of  the 
Department,  the  justice  of  the  Bureau  action  in  rejecting  the  claim  on 
the  ground  that  the  widow  has  no  title  to  continuance  of  the  $2  per 
month  on  account  of  the  minor  because  she  was  pensioned  under  a 
special  act  will  be  considered. 

As  pointed  out  above,  the  special  act  granted  the  widow  a  pension 
*' under  the  provisions  and  limitations  of  the  pension  law."  Conse- 
quently the«  widow  was  granted  $16  per  month,  $2  of  which  pension 
was  dropped  as  each  child  became  16  years  of  age,  all  of  the  children 
reaching  that  age  before  1903.  The  $12  per  month  granted  the  widow 
was  her  own  pension  as  well  as  the  $2  additional  for  each  child. 

Section  4703  Revised  Statutes  is  in  part  as  follows: 

The  pensions  of  widows  shall  be  increased  from  and  after  the  twenty-fifth  day  of 
July,  eighteen  hundred  and  sixty-six,  at  the  rate  of  two  dollars  per  month  for  each 
child  under  the  age  of  sixteen  years  of  the  husband  on  account  of  whose  death  the 
claim  has  been,  or  shall  be,  granted. 

The  third  section  of  the  act  approved  June  27, 1890,  is  as  follows: 

That  if  any  officer  or  enlisted  man  who  served  ninety  days  or  more  in  the  Army 
or  Navy  of  the  United  States  during  the  late  war  of  the  rel^ellion,  and  who  was 
honorably  dischai^ed  has  died,  or  shall  hereafter  die,  leaving  a  widow  without  other 
means  of  support  than  her  daily  labor,  or  minor  children  under  the  age  of  sixteen 
years,  such  widow  shall  upon  due  proof  of  her  husband's  death,  without  proving  his 
death  to  be  the  result  of  his  army  service,  be  placed  on  the  pension  roll  from  the 
date  of  the  application  therefor  under  this  act,  at  the  rate  of  eight  dollars  per  month 
during  her  widowhood,  and  shall  also  be  paid  two  dollars  per  month  for  each  child 
of  such  ofiicer  or  enlisted  man  under  sixteen  years  of  age,  and  in  case  of  the  death 
or  remarriage  of  the  widow,  leaving  a  child  or  children  of  such  officer  or  enliste<i 
man  under  the  age  of  sixteen  years,  such  pension  shall  be  paid  such  child  or  children 
until  the  age  of  sixteen:  Provided,  That  in  case  a  minor  child  is  insane,  idiotic,  or 
otherwise  permanently  helpless,  the  pension  shall  continue  during  the-  life  of  said 
child,  or  during  the  period  of  such  disability,  and  this  proviso  shall  apply  to  all 
pensions  heretofore  granted  or  hereafter  to  be  granted  under  this  or  any  former 
statute,  and  such  pension  shall  commence  from  the  date  of  application  therefor  after 
the  passage  of  this  act:  And  provided  further,  That  said  widow  shall  have  married  said 
soldier  prior  to  the  passage  of  this  act. 

It  will  be  noted  that  in  both  these  laws  the  $2  additional  for  each 
minor  is  part  of  the  widow's  pension.     Such  money  was  not  paid  to 
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the  minors,  but  to  the  widow  of  the  soldier  on  their  account.  The 
minor's  right  is  to  the  whole  of  the  pension,  after  the  death  of  the 
widow.  (See  section  4703  Revised  Statutes,  and  also  cases  of  minors 
of  William  Hackey,  7  P.  D.,  212;  minors  of  Hartwell  Trickey,  8 
P.  D.,  84.) 

In  the  case  of  the  minors  of  Hartwell  Trickey  (8  P.  D.,  84),  it  was 
held: 

The  fact  that  the  alleged  widow  of  the  soldier  was  pensioned  by  special  act  of  Con- 
gress and  the  certificate  included  pension  for  herself  and  her  minor  children  does  not 
confer  title  upon  said  children  to  a  continuance  of  such  pension  to  them  after  her 
death,  the  special  act  having  reference  only  to  title  in  said  alleged  widow. 

It  follows  that  when  the  widow  was  granted  pension  under  the 
special  act  it  was  granted  to  her.  The  langiiage  of  the  third  section 
of  the  act  approved  June  27,  1890,  also  leaves  no  room  for  doubt  but 
that  the  two  dollars  additional  pension,  and  the  continuance  of  the 
same  on  account  of  the  helplessness  of  a  minor  was  also  a  payment  to 
the  widow,  and  not  to  the  minor  in  its  own  right. 

In  the  case  of  Catherine  Lott  (6  P.  D.,  382),  the  Department  held: 

The  sum  of  $2  per  month,  as  provided  in  section  3  of  the  act  of  June  27,  1890,  for 
each  minor  under  16  years  of  age,  is  not  set  apart  for  each  minor  child;  it  is  not  the 
minor's  pension  during  the  lifetime  or  the  widowhood  of  the  mother,  but  it  is  to  be 
j>aid  to  the  mother  as  a  part  of  her  pension  as  widow  so  long  as  the  child  is  under 
16  years  of  age. 

In  the  case  of  Sarah  L.  Zimmerman  (8  P.  D.,  429),  the  Department 
said: 

During  the  life  of  the  widow  pensioner,  not  married,  no  minor  has  any  pensionable 
rights,  and  the  only  allowance  that  can  l>e  made  on  account  of  a  helpless  minor  under 
the  act  of  June  27,  1890,  in  such  a  case  is  the  continuance  of  the  $2  increase  to  the 
widow,  and  she  alone  can  apply  for  and  obtain  it.  Commencement  of  increase  of  b 
widow*s  pension  on  account  of  an  insane  or  helpless  minor  must  be  from  the  date  of 
filing  a  proper  application  by  the  widow,  and  cannot  date  from  the  filing  of  a  power 
of  attorney  from  the  widow. 

(See  also  the  case  of  minors  of  William  F.  Pettitt,  8  P.  D.,  306.) 
The  widow's  name  in  this  case  was  placed  on  the  rolls  subject  to  the 
provisions  and  limitations  of  the  pension  law.  One  of  the  provisions 
of  the  pension  law  is  that  she  shall  have,  upon  her  application,  $2  a 
month  additional  pension  during  the  life  or  disability  of  a  helpless 
minor.  She  is  as  much  entitled  to  her  increased  rating  for  such  child 
as  she  was  to  the  original  grant  of  $2  on  said  child's  account  during 
minority. 

Turning  now  to  the  question  of  the  helpless  condition  of  the  minor,  it 
appetirs  from  an  examination  of  the  papers  that  when  the  claim  was 
rejected  in  February,  1900,  on  the  ground  that  the  minor  was  not 
insane,  idiotic,  or  otherwise  pennanently  helpless,  it  was  so  rejected 
without  a  physical  and  medical  examination  of  the  minor  because  a 
prima  facie  case  of  helplessness  was  not  made  out  by  the  evidence 
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submitted.  Since  the  date  of  that  rejection  the  affidavit  of  Dr.  James 
P.  Riflfe  and  the  joint  affidavit  of  Sallie  N.  Newhall  and  Mary  E.  Dal- 
heim  have  been  filed  and  a  prima  facie  case  of  helplessness  is  presented, 
notwithstanding  dicta  to  the  contrary  in  the  opinion  of  this  Depart- 
ment dated  January  26,  1903. 

Accordingly  the  action  of  the  Bureau  in  rejecting  the  claim  of  the 
widow  for  continuance  to  her  of  $2  per  month  on  account  of  the 
alleged  helpless  minor  on  the  ground  that  she  has  no  title  to  the  sauie, 
though  the  minor  were  helpless,  is  reversed. 

The  action  of  rejecting  the  claim  on  the  ground  that  the  minor  was 
not  shown  to  be  in  the  helpless  condition  specified  in  the  third  section 
of  the  act  of  June  27,  1890,  is  also  reversed,  and  the  papers  are 
returned  in  order  that  a  special  examination  ma}^  be  had  to  determine 
whether  the  minor  was  helpless  when  she  became  16  3^ear8  of  age  and 
has  continued  so  until  the  present  time,  and  also  that  she  mav  be 
medically  examined  to  determine  her  physical  condition  at  this  date. 
The  claim  should  then  be  readjudicated  in  accordance  with  the  evidence 
and  this  opinion. 


drvisiox  of  pension-act  of  march  3,  1899— evidence. 

Crissey  v.  Crissey. 

The  evidence  in  this  case,  filed  by  pensioner  as  a  basis  for  reopening  of  claim,  is  not 
newly  discovered,  but  is  mainly  cumulative  in  character,  and  the  affiantis  and 
pensioner  testify  to  a  legal  conclusion  rather  than  to  the  facts  upon  which  they 
base  their  conclusions. 

AsHiHtant  Secretary  M,   W,  Miller  to  the  Commissioner  of  Pensions^ 

Fehrunry  J,,  190Jf, 

Elias  Crissey,  a  pensioner  under  certificate  No.  77206,  appealed,  by 
J.  C.  Lowry,  his  attorney,  December  28,  1903,  from  Bureau  action 
of  December  9, 1903,  wherein  it  was  held  that  the  evidence  tiled  T>y 
pensioner  since  the  allowance  of  the  claim  could  not  be  held  to  offset 
the  merits  of  the  claim  to  the  extent  of  justifying  a  recommendation 
for  its  reopening. 

Tt  is  contended,  in  brief,  that  the  testimony  of  fourteen  witne^sses 
filed  ])y  pensioner  is  sufficient  to  disprove  the  claim  of  the  wife,  Eliza- 
beth, for  one-half  his  pension:  that  as  he  was  delayed  by  illnCvSs  from 
sooner  presenting  said  evidence,  it  should  now  be  accepted  as  sufficient 
to  reopen  the  claim  and  secure  an  adjudication  in  his  favor;  that  he 
should  not  be  prejudiced  b}'  his  illness. 

In  answer  to  said  appeal,  claimant,  by  her  attorney,  II.  S.  Berlin, 
contends  that  pensioner  was  allowed  ample  time  in  which  to  interpose 
his  defense;  that  he  had  been  tried  for  desertion  and  nonsupport  in  a 
court  of  competent  jurisdiction  and  found  guilt}',  and  that  the  Bureau 
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action  allowing  the  wife's  claim  was  based  in  part  upon  said  judicial 
proceedings,  and  was  affirmed  by  the  Department  on  appeal. 

The  main  question  to  be  determined  in  this  appeal  is  whether  the 
Bureau  has  exercised  a  sound  and  just  discretion  in  declining  to  recom- 
mend a  reopening  of  the  case  upon  the  supplemental  testimony  filed. 

Pensioner,  bj^  his  attorney,  J.  C.  Lowry,  filed  in  the  Bureau, 
December  7,  1903,  five  affidavits,  and  asked  that  the  claim  of  his  wife 
for  one-half  his  pension  be  reopened  and  readjudicated,  contending  that 
he  had  been  prevented  by  illness  from  sooner  furnishing  said  testimony. 

Pensioner  testified  in  his  affidavit  that  on  September  2,  1903,  the 
Bureau  informed  him  of  the  substance  of  the  testimony  filed  against 
him  by  his  wife,  and  allowed  him  fifteen  days  to  file  additional  evidence 
in  defense  of  his  pension;  that  during  this  time  and  up  to  the  time  he 
filed  his  appeal  he  was  seriously  ill  and  unable  to  get  away  from  home 
to  secure  the  required  evidence. 

It  appears,  however,  that  pensioner  was  fully  advised  of  the  nature 
and  chai-acter  of  his  wife's  said  claim  for  one-half  his  pension  on  the 
ground  that  he  had  deserted  her  without  just  cause,  in  1897,  and  that 
he  would  be  allowed  thirty  days  to  file  evidence  to  rebut  any  or  all  of 
the  allegations  made  by  claimant.  This  notiqe  was  received  by  pen- 
sioner July  16,  1903,  as  appears  from  his  registry  receipt  card  of  that 
date.  On  July  30,  1903,  he  filed  his  affidavit  in  defense  of  his  wife's 
claim,  but  he  made  no  reference  therein  to  his  ill  health  and  requested 
no  extension  of  time  in  which  to  file  further  testimony.  On  August 
17,  1903,  he  sent  a  lengthy  letter  to  the  Bureau  in  which  he  opposed 
the  allowance  of  his  wife's  claim,  and  in  this  letter,  as  in  his  affidavit, 
he  made  no  complaint  of  ill  health  and  requested  no  extension  of  time 
in  which  to  file  further  testimony.  On  September  12,  1903,  he  filed 
the  joint  affidavit  of  two  witnesses  as  to  certain  alleged  admissions 
made  by  claimant  in  1897,  the  date  on  which  it  was  alleged  the  separa- 
tion and  desertion  occurred. 

Pensioner's  present  contention  that  he  was  prevented  from  inter- 
posing his  defense  because  of  illness  and  lack  of  time  does  not  appeal 
strongly  to  the  Department,  in  view  of  the  foregoing  record. 

The  wife's  claim  was  not  allowed  by  the  Bureau  until  October  1, 
1903,  and  instead  of  then  applying  to  the  Bureau  for  a  reopening  and 
read  judication  of  said  claim,  pensioner  appealed  to  the  Department 
November  2,  1903. 

The  appeal  and  the  contentions  of  appellant,  as  well  as  all  the  evi- 
dence in  the  case,  were  carefully  considered  by  the  Department,  and 
the  Bureau  action  appealed  from  was  affirmed  November  28,  1903. 
After  said  decision  had  been  reached,  but  evidently  before  he  received 
a  copy  thereof,  pensioner  forwarded  to  the  Department  the  additional 
testimony  subsequently  filed  by  him  with  the  Bureau,  and  he  was 
advised  that  additional  evidence  upon  the  merits  of  the  claim  could 
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not  be  considered  b}^  the  Department  on  appeal,  and  his  attention  was 
invited  to  Rule  19  of  Practice,  and  the  supplemental  affidavits  were 
returned  to  him  with  the  information  that  his  remedy-  was  by  applica- 
tion to  the  Bureau  to  reopen  his  case.  He  thereupon  tiled  said  affi- 
davits in  the  Bureau  December  7,  1903,  as  aforesaid,  with  the  result 
heretofore  stated.  These  affidavits  will  now  be  considered. 
Pensioner  in  his  said  affidavit  testified  that: 

On  September  2,  190.3,  the  Bureau  of  Pensions  wrote  liim  and  informed  him  that 
his  wife  had  filetl  the  testimony  of  several  witnesses,  reported  credible,  tending 
to  show  that  your  affiant  deserted  her  because  she  objected  to  his  association  with 
a  common  woman,  and  that  affiant  left  her  witnout  any  fault  on  her  part  in  the  year 
1897,  etc.,  and  allowing  your  affiant  fifteen  days  from  the  receipt  of  such  letter  t4> 
file  additional  evidemie  in  defense  of  his  pension,  etc.  That  during  this  time  and 
up  to  the  time  that  your  affiant  asked  for  an  appeal  he  was  seriously  ill  and  su£fere<l 
great  bodily  pain,  so  much  so  that  he  was  unable  to  get  away  from  home  to  secure 
the  evidence  required  or  in  any  other  way  get  it. 

It  is  to  be  noted  that  pensioner  did  not  allege  or  pretend  in  said 
affidavit  that  he  had  a  meritorious  defense  to  his  wife's  claim  upon  the 
merits,  and  for  reasons  already  stated  it  does  not  appear  that  his 
illness  deprived  him  of  the  right  to  interpose  his  defense  at  the  proper 
time. 

The  next  affidavit  is  subscribed  by  four  witnesses  who  testify: 

That  they  are  acquainted  with  both  Elias  Crissey  and  Elizabeth  Criesey,  hia  wife, 
and  that  they  knew  them  at  the  time  they  separated,  and  that  Elias  Criasy  did  not 
desert  his  wife,  but  that  she  voluntarily  and  willfully  deserted  him  and  went  away 
from  the  home  that  he  had  provided  for  her. 

Further,  that  they  know  Elias  Crissey's  neighbors;  that  they  know  his  reputation 
among  his  neighbors  for  chastity,  and  that  it  is  good. 

In  this  affidavit  the  witnesses  testify  to  a  legal  conclusion  rather 
than  the  facts  upon  which  the  legal  conclusion  could  be  based.  As 
stated  in  the  case  of  Davis  v.  Davis  (10  P.  D.,  236-237): 

Certainly  it  is  not  seriously  intended  to  accept  a  mere  recitation  by  some  person 
or  persons  who  may  or  may  not  be  interested,  under  oath,  that  **  claimant's  husband 
deserted  her,'*  as  sufficient  proof  of  the  fact  of  desertion. 

So,  on  the  other  hand,  their  testimony  that  the  husband  did  not 
desert  his  wife  is  not  proof  of  the  fact,  but  is  a  legal  conclusion.  As 
was  held  in  the  case  of  Harris  v.  Harris  (12  P.  D.,  7-9),  where  the 
effect  of  affidavits  similar  in  character  to  the  one  here  under  consider- 
ation was  involved: 

The  foregoing  affidavits  are  open  to  the  objection  that  they  state  legal  conclusionfl 
rather  than  the  facts  necessary  to  establish  the  legal  conclusion. 

It  is  for  the  Bureau  to  first  decide,  in  claims  of  this  character,  whether  the  facts 
proved  establish  desertion — it  l)eing  a  legal  question;  and  witnesses  can  not  usnrp 
the  functions  of  the  Department  or  relieve  the  Bureau  of  its  duty  by  testifying  that 
one  party  deserted  the  other  without  cause.  Witnesses  should  testify  to  the  facte 
and  circumstances  attending  the  alk*ged  desertion,  showing  an  absence  of  any  cause 
which  would  justify  one  party  from  abandoning  the  other.  (See  1  Wharton,  Law 
of  Evidence,  paragraph  507. ) 
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When  a  witness  testifier?  that  one  party  deserted  or  did  not  desert 
the  other,  he  testifies  to  a  legal  conclusion  of  law  rather  than  to  the 
facts  which  constitute  the  legal  status.  Desertion  implies  an  intent  to 
desert  or  abandon,  and  in  order  to  enable  the  Bureau  or  this  Depart- 
ment to  deteiTTiine  whether  the  acts  or  omissions  of  a  party  constitute 
desertion,  the  acts  or  omissions  of  the  party  or  parties  and  their  con- 
duct and  expressions  should  be  shown.  These  constitute  the  facts  of 
the  case,  and  the  evidence  should  be  confined  to  the  facts  and  not  to 
the  law,  which  is  but  the  legal  conclusion  to  be  deduced  from  the  facts. 
When,  therefore,  the  affiants  testified  that  pensioner  did  not  desert 
claimant,  they  testified  to  a  legal  conclusion  and  not  to  a  mere  fact. 
(Sec,  also,  Pick  ^^  Pick,  13  P.  D.,  299-300.) 

So  also  the  testimony  of  these  four  affiants  that  pensioner's  reputa- 
tion for  chastity  is  good,  does  not  prove  that  because  his  reputation 
was  good  in  1903  that  it  was  good  in  1897,  when  it  is  chai^ged  that  he 
associated  with  a  woman  of  bad  repute,  and  that  he  deserted  his  wife 
and  was  convicted  of  the  offense  and  sent  to  jail. 

The  next  affidavit  is  signed  by  four  affiants,  who  testif}'  merely  that 
they  know  pensioner's  reputation  among  his  neighbors  for  chastity, 
and  that  it  is  good. 

The  next  affidavit,  signed  by  four  affiants,  is  in  substance  the  same 
as  the  foregoing. 

The  next  and  last  affidavit,  signed  by  two  witnesses,  is  as  follows: 

That  they  are  acquainted  with  both  Elias  Crissey  and  Elizabeth  Crissey,  his  wife. 
That  at  the  time  of  the  separation  of  the  parties  they  were  both  residents  in  their 
neighborhood. 

That  at  that  time  during  the  absence  of  the  said  £lia8  Crissey,  while  he  was 
employed  at  his  work  as  a  laborer,  and  while  he  was  yet  living  with  his  said  wife,  Eliz- 
abeth Crissey,  she  came  to  them  and  projwsed  to  sell  and  asked  Ezra  Geiger  to  buy 
the  heifer  t^elonging  to  her  said  husband. 

That  they  are  well  acquainted  with  the  said  Elias  Crissey,  and  that  they  know  his 
reputation  for  chastity,  and  that  it  is  good  as  far  as  their  personal  knowledge  is  con- 
cerned. 

All  the  facts  testified  to  b}'^  the  foregoing  affiants  and  pensioner  may 
be  conceded,  yet  they  do  not  reach  the  main  question  or  prove  that 
pensioner  did  not  desert  his  said  wife  in  1897,  as  alleged  by  her,  and 
as  fairly  established  by  the  evidence  in  the  case,  or  that  his  reputation 
for  chastity  was  good  in  1897.  So  far  as  they  relate  to  facts  the}'  are 
mainly  cumulative. 

The  Bureau  therefore  very^  properly  declined  to  recommend  a 
reopening  of  the  case. 

Rule  3  of  Practice  provides  that  an  appeal  will  not  be  entertained 

until  all  attainable  evidence  has  been  filed  in  the  Bureau,  and  a  decision 

had  thereon.     When,  therefore,  a  part}'^, under  the  act  of  March  3, 1899, 

appeals  from  a  Bureau  action  it  is  to  be  assumed  that  he  has  filed  all 
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obtainable  evidence  before  the  Bureau  prior  to  the  Bureau  action  com- 
plained of. 

The  refusal  of  the  Bureau  to  recommend  a  reopening  of  this  claim 
on  the  testimony  filed  by  pensioner  December  7,  1903,  was  not  error, 
and  said  action  appealed  from  is  accordingly  affirmed. 


DIVISION   OF   PENSIONS-ACT    OF   MARCH  8,   1899-SPECIAL  EXAMINA- 
TION-CONSTRUCTION . 

NUTT  V.  NUTT. 

The  evidence  in  this  case  fails  to  establish  the  fact  that  clainaant  was,  at  the  date  of 
filing  her  application,  a  woman  of  good  moral  character. 

Grood  moral  character  is  established,  prima  facie,  by  proof  of  good  reputation  by  wit- 
nesses who  know  the  general  reputation  of  the  claimant,  but  this  prima  facie  proof 
is  outweighed  by  proof  of  acts  of  such  immorality  as  are  wholly  inconsistent 
with  good  moral  character,  and  when  such  acta  took  place  prior  to  the  passage 
of  the  act  of  March  3,  1899,  the  question  as  to  whether  the  testimony  is  too 
remote  is  one  of  discretion. 

The  act  of  March  3,  1899,  is  in  no  sense  a  penal  statute,  yet  in  ascertaining  the  bene- 
ficiaries under  the  grant  of  one-half  of  a  pension  which  has  been  allowed,  the 
act  is  strictly  construed. 

Neither  the  beneficiaries  under  said  act  of  March  3,  1899,  nor  the  pensioners  are 
entitled,  as  a  legal  right,  to  a  special  examination,  but  when  a  special  examina- 
tion is  ordered  in  a  claim  under  the  act,  both  parties  or  their  attorneys  are 
entitled  to  due  notice  thereof,  unless  the  examination  is  directed  through  the 
criminal  section  of  the  Bureau,  or  for  the  purpose  of  securing  evidence  on  which 
to  base  or  prosecute  a  civil  or  criminal  case. 

Assistant  Secretary  M,  W,  Miller  to  the   Commissioner  of  Penmons^ 

February  17,  190^. 

Mrs.  Effie  Nutt,  by  John  W.  Martin,  her  attorney,  appealed  Decem- 
ber 28,  1903,  from  the  Bureau  action  of  November  17,  1903,  rejecting 
her  claim  filed  August  12,  1903,  for  one-half  the  pension  of  her 
husband,  James  S.  Nutt,  a  pensioner  under  certificate  No.  1007915, 
wherein  the  Bureau  held  that  she  was  not  a  woman  of  good  moral 
character. 

It  is  contended  in  behalf  of  appellant,  in  brief,  that  for  the  last  twenty 
years,  and  for  fifteen  years  prior  to  the  passage  of  the  act  of  March  3, 
1899,  claimant  has  been  shown  to  be  a  woman  of  good  moral  character, 
and  reference  is  made  to  the  affidavits  of  five  of  her  witnesses  who  have 
so  testified;  that  the  inquiry  as  to  good  moral  character,  like  the  ques- 
tion of  desertion,  should  be  limited  to  the  period  subsequent  to  March 
3,  1899.  It  is  further  contended  that  a  party  can  not  be  prosecuted 
for  a  statutory  oflfense  committed  prior  to  the  act  of  March  3,  1899: 
that  said  act  is  in  the  nature  of  a  penal  statute,  and  as  such  should  be 
strictly  construed,  and  also,  that  as  claimant's  attorney  was  not  notified 
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of  the  special  examination,  and  claimant  was  given  no  opportunity  to 
consult  her  attorney,  the  claim  should  be  reopened  and  action  reversed. 

The  contention  of  claimant's  attorney,  so  far  as  it  relates  to  the  ex 
parte  proceeding  on  the  part  of  the  special  examiner,  appears  to  be 
justified,  as  there  is  nothing  to  indicate  that  any  notice  was  served 
upon  either  claimant  or  her  attorney  of  said  examination.  It  is  true 
that  the  special  examination  was  ordered  by  the  Bureau  for  the  purpose 
of  testing  the  credibility  of  two  witnesses  who  had  testified  on  the  part 
of  pensioner,  and  adverse  to  claimant,  but  this  is  no  reason  for  neglect- 
ing to  notify  claimant  and  pensioner,  or  their  attorneys,  and  affording 
them  an  opportunity  to  appear  in  person  or  by  attorney  and  to  cross- 
examine  the  witnesses  before  the  special  examiner. 

While  neither  party  is  entitled  to  a  special  examination  as  a  matter 
of  right  (see  Buck  v.  Buck,  14  P.  D.,  150),  yet  when  a  special  exam- 
ination Ls  ordered,  as  in  this  case,  notice  to  the  parties  should  be  given, 
unless  the  examination  is  directed  through  the  criminal  section  of  the 
Bureau,  or  for  the  purpose  of  securing  evidence  on  which  to  base  or 
prosecute  a  civil  or  criminal  case.  See  departmental  decision  of  July 
31,  1901,  in  the  case  of  Hughes  v.  Hughes,  docket  No.  69046,  certifi- 
cate No.  4976,  wherein  it  was  stated: 

As  indicated  in  the  cases  of  Ellis  t\  Ellis  (11  P.  D.;  288)  and  Blanchard  v.  Blanch- 
ard,  certificate  No.  146571,  docket  No.  74997,  decided  February  23,  1901  (L.  B. 
No.  406,  p.  277),  notice  to  both  parties  in  cases  under  the  act  of  March  3,  1899,  is 
jurisdictional,  that  said  act  is  to  be  construed  in  pari  materia  with  the  act  of  Decem- 
ber 21,  1893. 

As  the  pensioner  in  this  case  had  no  notice  of  the  special  examination  of  claimant 
and  her  witnesses,  and  did  not  appear  or  waive  hia  right  to  be  present,  cross-examine 
witnesses,  and  introduce  e\ddence  in  his  own  behalf,  the  action  appealed  from,  based 
on  said  ex  parte  testimony,  is  reversed,  the  case  reopened,  and  another  special  exam- 
ination is  ordered,  when  pensioner  should  be  apprised  of  the  testimony  taken  and 
be  given  the  opportunity  to  cross-examine  the  witnesses  and  to  introduce  evidence  if 
he  BO  desires. 

Notice  of  the  examination  in  this  and  all  other  similar  cases  under  said  act  will  be 
duly  served  upon  both  the  claimant  and  pensioner,  or  their  attorneys,  unless  service 
of  notice  is  waived. 

If  the  Bureau  action  in  this  case  depended  upon  the  testimony 
obtained  on  said  special  examination,  the  Department  would  return 
the  papers  for  a  special  examination,  with  due  notice  to  both  parties 
of  the  time  and  place  of  taking  the  same,  and  in  considering  the  ques- 
tion as  to  whether  the  Bureau  action  was  or  was  not  justified  by  the 
ev'idence,  the  special  examination  and  the  testimony  taken  thereunder 
will  be  excluded  from  consideration. 

In  answer  to  so  much  of  the  appeal  as  is  based  upon  the  assumption 
that  the  act  of  March  3,  1899,  is  in  the  nature  of  a  penal  statute  and 
should,  therefore,  be  strictly  construed,  it  may  be  stated  that,  in  the 
opinion  of  this  Department,  said  act  is  in  no  sense  a  penal  statute.  It 
neither  commands  nor  forbids  the  doing  or  omission  of  any  act  on  the 
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part  of  the  pensioner  or  beneficiary.  It  prescribes  no  penalty  and 
imposes  no  punishment.  It  simply  designates  certain  conditions  under 
which  a  pension  already  granted  may  be  divided  and  diverted  into 
another  channel,  and  designates  the  person  or  persons  who,  under  cer- 
tain conditions,  shall  receive  one-half  of  the  pension  money  due  or  to 
become  due  the  pensioner.  Congress  has  the  power  to  impose  such 
terms  and  conditions  on  the  pensioner  as  it  may  see  fit.  It  may  reduce, 
increase,  create,  or  terminate  a  pension,  and  designate  the  beneficiaries 
who  may  participate  in  the  benefits  conferred  upon  the  pensioner.  In 
designating  the  wife  who  may,  under  the  conditions  named  in  the  act 
of  March  3,  1899,  receive  one-half  the  pension  of  her  husband,  Con- 
gress saw  fit  to  limit  said  division  to  the  wife  who  is  a  "woman  of 
good  moral  character,"  and  to  still  further  limit  the  benefit  to  the  wife 
who  is  "  in  necessitous  circumstances."  If  the  wife  of  a  pensioner 
who  has  been  deserted  by  her  husband,  or  whose  husband  is  an  inmate 
of  a  State  or  National  home  for  soldiers  and  sailors,  is  not  a  "woman 
of  good  moral  character,"  or  if  she  is  not  "in  necessitous  circum- 
stances "  she  is  not  the  beneficiary  named  or  designated  in  said  act, 
and  is  therefore  not  brought  within  the  purview  of  the  granting  por- 
tion of  the  act  or  entitled  to  its  benefits. 

While  the  act  is  in  no  sense  penal,  yet  in  ascertaining  the  benefici- 
aries it  is  strictly  construed,  and  none  are  entitled  unless  they  bring 
themselves  within  the  strict  letter  and  intent  of  the  law.  When,  how- 
ever, the  beneficiary  has  been  ascertained,  then  a  liberal  construction 
is  allowable  for  the  puiposes  of  conferring  the  benefits  of  the  act. 
This  is  the  general  rule  of ,  construction  applicable  to  grants  and 
remedial  statutes.  (Sutherland  on  Statutory  Construction,  paragraphs 
378,  410,  and  458.) 

When,  therefore,  the  Bureau  rejected  claimant's  application  under 
said  act  of  March  3,  1899,  upon  the  ground  that  she  was  not  a  woman 
of  good  moral  character,  she  was  in  no  sense  being  prosecuted  for  a 
statutory  offense. 

As  stated  in  the  case  of  Christopher  v,  Christopher  (13  P.  D.,  383): 

The\ict  of  March  3,  1899,  grants  one-half  of  a  husband's  pension  to  the  wife  u|)on 
certain  conditions  enumerated  in  the  act,  she  being  a  woman  of  good  moral  chanu*ter 
and  in  necessitous  circumstances.  Both  the  character  of  the  claimant  and  her  finan- 
cial or  necessitous  circumstances  are,  therefore,  material  allegations  in  herappli(*atton 
under  said  act,  without  which  the  application  would  be  defective.  The  question  of 
*'gootl  moral  character,"  being  a  material  fact,  should  be  supported  by  direct  and 
affirmative  evidence,  and  is  not  satisfactorily  established  by  the  general  legal  pre- 
sumption that  all  persons  are  presumed  to  be  of  good  moral  character.  The  act  of 
March  3,  1899,  by  limiting  the  beneficiaries  to  wives  of  '*good  moral  character" 
recognizes  the  fact  that  all  wives  are  not  of  that  class,  hence  the  limitation  to  thoee 
who  should  establish  the  fact  by  satisfactory  evidence  that  they  belonged  to  the  elase 
designated.  Her  character  is  a  fact  to  be  proved.  The  rule,  therefore,  m  civil 
actions,  that  the  plaintiff  is  not  rtH|uired  to  introduce  evidence  of  good  character  until 
it  has  l)een  assailed  by  the  defendant,  and  that  '*in  the  absence  of  proof  to  the  con- 


Digitized  by 


Google 


DECISIONS   RELATING   TO   PENSIONS.  341 

trary  a  person's  tharacter  is  presumed  to  l^e  good,*'  is  not  applicable  to  claims  on 
))ehalf  of  the  wife  of  a  pensioner  under  the  act  of  March  3,  1899. 

The  acrt  of  March  8, 1899,  like  statutes  giving  a  remedy  to  **  females  of  good  repute," 
or  a  woman  **of  previous  chaste  character,"  requires  affirmative  proof  of  character. 

In  the  case  under  consideration  claimant's  good  moral  character  is 
not  only  put  in  issue  by  the  statute,  but  pensioner  asserted  and  offered 
evidence  to  show  that  she  was  not  of  good  moral  character,  but  was 
guilty  of  adultery  with  one  Johns  prior  to  the  alleged  desertion,  and 
that  she  gave  birth  to  an  illegimate  child  which  was  the  cause  of 
pensioner's  refusal  to  live  with  her. 

Claimant,  in  an  affidavit  filed  October  17,  1903,  testified  as  follows: 

I  do  acknowledge  that  I  have  given  birth  to  one  illegimate  child  since  his  (pen- 
sioner's) discharge  from  prison.  The  child  was  born  May  10,  1886,  ♦  *  *  with 
the  exception  of  the  one  misstep  I  have  always  lived  a  virtuous  life. 

Claimant  filed  the  affidavits  of  six  affiants  in  1893  who  testify  that 
she  "  is  a  woman  of  good  moral  character.''  Two  of  said  affiants  testi- 
fied that  claimant  had  always  borne  the  reputation  of  a  woman  of  good 
moral  character. 

Pensioner  testified  in  an  affidavit  tiled  September  10, 1903,  that  upon 
the  expiration  of  his  term  of  imprisonment  in  1883  he  returned  to 
claimant,  intending  to  live  with  her,  but  that  on  his  return  home  he 
found  her  in  bed  with  a  child  a  few  days  old  whom  he  knew  not  to  be 
his,  and  he  thereupon  left  her  for  good,  since  which  time  she  had 
given  birth  to  two  more  illegitimate  children. 

He  also  filed  the  aflidavit  of  one  Lewis  Johns  who  testified  October 
6,  1903,  to  his  illicit  relations  with  claimant  for  the  last  fifteen  years. 
Also  the  affidavit  of  Mrs.  Susie  White,  who  testified  October  8,  1903, 
that  she  was  acquainted  with  claimant  about  six  years,  "  long  about 
1888;"  that  claimant  kept  company  with  men  other  than  her  husband 
and  liad  a  child  whose  father,  claimant  said,  wa.s  Lewis  Johns,  and  that 
claimant  was  a  woman  of  bad  character,  who  would  be  called  a  com- 
mon prostitute. 

It  is  contended  by  the  attorney  for  claimant  that: 

A  certain  disreputable  character  by  the  name  of  Johns  who,  for  whisky  or  other 
like  considerations,  wa.s  induced  to  make  an  affidavit  that  he  had  lived  in  adultery 
with  the  claimant  for  years,  when  the  facts  are  that  by  reason  of  having  no  other 
place  to  live  she  made  her  home  witH  Johns'  mother  who  was  her  aunt,  but  never 
at  any  time  sustained  any  adulterous  relations  with  Johns,  whose  reputation  for  truth 
is  HO  bad,  and  whose  character  is  so  low  that  the  special  examiner  did  not  take  his 
deposition. 

There  is,  however,  no  testimony  impeaching  the  reputation  of  the 
witness,  Johns,  for  truth  and  veracity,  while  Mrs.  White  is  reported 
as  credible. 

While  the  question  of  good  moral  character,  under  the  act  of  March 
3,  1899,  relates  primarily  to  the  character  of  the  claimant  at  the  date 
of  filing  her  application,  it  is  pertinent  and  often  necessary  to^onsider 
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her  conduct  prior  thereto  and  even  prior  to  tlie  passage  of  said  act, 
for  if  a  course  of  conduct  on  her  part  is  shown  incompatible  with 
good  morals,  if  prior  to  March  3,  1899,  she  is  shown  to  be  livinjj  an 
immoral  life,  thus  showing  her  character  to  be  immoral,  no  change 
of  character  can,  in  the  absence  of  proof,  be  presumed. 

While  the  statutory  desertion  designated  in  said  act  is  six  months 
continuous  desertion  since  the  passage  of  the  act,  j^et  in  a  large  num- 
ber, if  not  a  majority  of  cases,  the  original  act  of  desertion  occurred 
many  years  prior  to  the  passage  of  the  act;  but  as  desertion  is  a  con- 
tinuous act,  if  it  is  shown  to  continue  six  months  subsequent  to  March 
3,  1899,  it  becomes  such  desertion  as  is  designated  in  the  act  of  Con- 
gress, regardless  of  the  length  of  time  that  had  elapsed  since  the 
desertion  first  took  place. 

So  character  once  shown  to  be  bad  is  presumed  to  *-o  continue  until 
the  contrary  is  shown,  or  a  change  has  occurred,  or  facts  established 
from  which  the  law  presumes  a  change  of  character. 

As  stated  bj^  Greenleaf  on  Evidence  (Vol.  1,  par.  41): 

When,  therefore,  *  *  *  a  state  of  things  is  once  established  by  proof,  the  law  pre- 
sumes that  the  *  *  *  state  of  thmgs  continues  until  the  contrary  is  shown,  or  until 
a  different  presumption  is  raised  from  the  nature  of  the  subject  in  question.  (Park- 
hurst  V.  Ketcham,  6  Allen,  406;  83  Am.  Dec,  639-640.) 

The  question  as  to  whether  the  testimony  is  too  remote  in  point  of 
time  is  largely  one  of  discretion  in  each  particular  case.  (Fifth  Am. 
and  Eug.  Ency.,  2d  ed.,  p.  883.)  In  Teere  et  al  v.  Huntingdon  (2^ 
How.,  U.  S.  2)  five  years  was  held  to  be  too  remote.  In  Parkhurst  r. 
Ketcham,  supra,  ten  years,  and  in  State  v.  Eispinozer  (20  Nev.,  209) 
fifteen  years  was  held  not  to  be  too  remote,  while  in  the  case  of  State 
V.  Parker  (96  Mo.,  383)  twenty  years;  and  in  Turner  v.  King  (98  Ky., 
253)  sixteen  years  was  held  to  be  too  remote. 

It  is  further  argued  by  claimant's  attorney  that  by  the  term 
''character"  is  meant  reputation  or  the  estimate  which  is  put  u[K)d  a 
person.    (Citing  Webster's  Dictionary,  defining  the  word  "character.*') 

The  supreme  court  of  Iowa  in  the  case  of  Andre  v.  State  (5  lowa^ 
389,  68  Am.  Dec,  708),  in  construing  the  word  "character"  in  the 
code  providing  certain  penalty  for  seduction  of  a  woman  "  of  pre- 
viously chaste  character,"  used  the  following  language: 

The  words  "character**  and  "reputation"  are  sometimes  used  as  synonymous. 
There  is  a  real  difference  of  meaning  between  them,  and  in  a  case  of  this  kind  it  ii» 
important  to  preserve  the  distinction.  According  to  Webster,  "character"  si^ifies^ 
the  peculiar  qualities  impressed  by  nature  or  habit  on  a  person  which  distinguish 
him  from  others;  these  constitute  real  character,  and  the  qualities  which  he  is 
supiwsed  to  possess  constitute  his  estimated  character,  or  "reputation."  And  he 
then  defines  reputation  to  be  good  name;  the  credit,  honor  or  character,  which  is 
derived  from  a  favorable  public  opinion  or  esteem  and  character  by  report.  It  is  very 
true  that  the  word  ** character"  is  often  used  colloquially  in  the  same  sense  as  repu- 
tation, and  so  it  sometimes  is  by  writers  not  aiming  at  accuracy  of  expression,  but  such 
is  not  its  true  signification.     And  in  so  important  an  instrument  as  a  statute  definiu^ 
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a  crime  it  must  be  presmne<l  the  legislature  used  the  term  in  its  true  sense,  unless 
the  context  renders  another  necessary.  *  *  *  We  think  the  statute  intended  to 
use  the  term  "character'*  in  its  accurate  sense  as  signifying  that  which  the  i)er8on 
really  is,  in  distinction  to  that  which  she  may  be  reported  to  be.  *  *  *  Under 
this  construction  of  the  statute,  obscenity  of  language,  indecency  of  conduct,  and 
undue  familiarity  with  men  have  much  more  weight  than  under  the  other  view. 
They  seem  to  indicate  the  true  character;  they  become  exponents  of  it.  (Citing 
Carptmter  v.  People,  9  Barb.,  603.) 

So,  also,  it  was  held  in  the  case  of  Ken^^on  r.  People  (26  N.  Y.,  203; 
84  Am.  Dec,  177),  that,  under  a  statute  which  provided  that  any  man 
who,  under  promise  of  marriage,  seduces  any  unmarried  female  of 
*' previous  chaste  character,"  etc.,  proof  of  character,  not  reputation, 
was  required;  that  by  chai-acter  in  said  statute  was  meant  actual  per- 
sonal virtue,  and  not  reputation. 

These  cases  involved  the  construction  given  by  the  courts  to  a  crim- 
inal statute  and  under  which  the  law  presumed  that  the  woman  named 
in  the  statute,  and  against  whom  the  offense  was  charged  to  have  been 
committed,  was  of  chaste  character,  and  that  this  presumption  was  not 
outweighed  or  disproved  by  evidence  of  her  general  bad  character, 
but  required  proof  of  specific  acts  of  unchastity. 

It  may  be  assumed  in  the  case  under  consideration  that  the  word 
"character"  as  used  in  the  act  of  March  3,  1899,  is  synonymous 
with  the  word  "  reputation"  as  used  in  the  law  of  evidence  and  that 
^ood  character  may  be  established  prima  facie  by  proof  of  general 
reputation. 

It  is  a  general  rule  of  evidence  that  character  must  be  proved  by 
the  testimony  of  witnesses  who  have  a  knowledge  of  the  general  repu- 
tation of  the  person  whose  character  is  sought  to  be  established;  that 
a  witness  as  to  character  should  not  give  his  mere  individual  opinion, 
but  should  speak  as  to  his  own  knowledge  of  what  is  genemlly  said  of 
such  person;  or  by  negative  testimony,  showing  that  he  has  never 
heard  the  character  of  the  person  discussed  or  questioned  by  anyone 
or  by  those  who  would  naturally  know  the  character  of  such  person. 

Testing  the  testimony  of  claimant's  witnesses  by  these  rules  of  evi 
dence,  it  is  to  be  noted  that  not  one  of  her  witnesses  testifies  to  claim- 
ant's "general"  reputation  or  that  he  or  she  had  any  knowledge  of 
her  "  general "  reputation  as  to  good  moral  chai-acter.     The}^  express 
merely  their  individual  opinions. 

In  view  of  the  foregoing  testimony  as  to  claimant's  good  moral  char- 
acter and  the  testimony  offered  on  behalf  of  pensioner  as  to  specific 
acts  of  infidelity  and  immorality  on  the  part  of  claimant,  which  immo- 
rality, in  1886,  is  admitted  by  claimant,  and  no  reformation  or  change 
of  character  since  that  time  being  satisfactorily  established  by  claimant 
or  admitted  by  pensioner,  the  Department  is  of  the  opinion  that  the 
Bureau  action  appealed  from  was  fully  justified,  and  said  action  is 
accordingly  affii-med. 
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marriage— louisiana  laws-act  june  87,  1890. 

Maggie  Davis  (widow). 

Claimant  aiid  soldier  commenced  to  live  together  by  common  consent  about  the 

year  1882,  and  were  married  by  ceremony  in  1891. 
Held:  A  marriage  by  ceremony  is  necessary  in  the  State  of  Louisiana  (Civil  Code  of 

Louisiana,  Art.  91;  Holmes  r.  Holmes,  6  La.,  463;  Powers  r.  Executors,  35  La. 

An.,  630;  Blasini  et  al.  v.  The  Succession,  30  La.  An.,  1368).    That  part  of  the 

opinion  in  the  case  of  Francoise  Gabriel  (12  P.  D.,  1^2)  which  holds  a  ceremony 

not  to  be  essential  is  hereby  expressly  overruled. 

Asaliitant  Seeretary  M.   W,  M!U^*  to  tJie   Cmnmissioner  of  Pens!wiJ<j 

Fehruary  17,  lOOJi.. 

Maggie,  as  widow  of  Lewis  Davis,  fonnerly  a  corporal  in  Company 
H,  Seventh  Louisiana  Volunteer  Colored  Infantry,  filed  her  declara- 
tion under  the  act  of  June  27,  1890,  on  February  4,  1899,  claim  being 
rejected  January  15, 1904,  on  the  ground  that  claimant  was  not  married 
to  the  soldier  until  after  the  passage  of  the  act  invoked.  An  api:)eal 
was  filed  January  18,  1904. 

The  facts  in  this  case  are  as  follows:  The  claimant  and  soldier  here- 
in commenced  to  live  with  each  other  during  or  prior  to  the  year 
1882  in  the  State  of  Louisiana.  No  ceremonial  marriage  took  place, 
but  there  is  evidence  of  acquaintances  and  neighbors,  undisputed,  that 
they  lived  together  as  husband  and  wife,  held  themselves  out  to  l)e 
such,  were  universally  recognized  as  such,  and  were  never  known 
after  said  date  to  be  other  than  husband  and  wife.  They  were  both 
members  of  a  Baptist  church,  and  the  ofticials  thereof,  some  eight  or 
nine  years  after  they  commenced  living  together,  thought  it  advisable 
for  them  to  })e  married  by  ceremony,  thereb}'  setting  at  rest  any 
scruple  that  the  clmrch  might  have  as  to  the  necessity  of  a  ceremonial 
marriage.  This  was  acquiesced  in,  and  claimant  and  her  husband  were 
married  by  church  ceremony,  and  by  a  minister,  on  February  24, 
1S91.  The  claimant  admit*?  that  no  other  marriage  ever  took  place 
prior  to  that  date,  stating  that  the  prior  marital  union  was  by  '*  com- 
mon consent." 

The  Civil  Code  of  Louisiana,  article  91*  makes  three  conditions  pre- 
cedent to  a  marriage  in  that  State:  (1)  Willingness  to  contract:  (2) 
ability  to  contract;  (3)  a  contmct  pursuant  to  the  forms  and  solemni- 
ties prescribed  by  law.  Articles  101  to  111  recite  the  forms  and 
solemnities  necessary  under  article  91,  while  articles  101  and  102  des- 
ignate those  ofticials  who  are  authorized  })y  law  to  have  the  right  of 
celebration,  such  parties  being  ''any  priest,  or  minister  of  a  religious 
sect,  domicilated  in  any  one  of  the  parishes  of  this  State,''  and  "'the 
judge  of  the  parish  may  authorize  one  or  more  justicej?  of  the  peace 
within  his  jurisdiction  to  celebrate  marriages."  All  of  the  other  arti- 
cles referred  to  have  to  do  with  the  license,  mode  of  publication,  wit- 
nesses, marriage  certificate,  and  some  other  minor  matters. 
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In  the  case  of  Holmes  r.  Holmes  (6  La.,  463)  the  court  said; 

Our  code  does  not  declare  null  a  marriage  not  preceded  by  a  license  and  not  evi- 
dent by  an  act  signed  by  a  certain  number  of  witnesses  and  the  parties;  nor  does  it 
make  such  an  act  exclusive  evidence  of  a  marriage.  »  *  *  Like  all  other  con- 
tracts, it  may  be  proved  by  any  species  of  evidence,  not  prohibited  by  law,  which 
does  not  presuppose  a  higher  species  of  evidence  within  the  power  of  the  party. 

In  the  ease  of  Mrs.  Powers  i\  Executors  of  Charmbury  (35  La.  An., 
t)30)  the  court  said: 

In  the  absence  of  primary  e%'idence  to  prove  marriage  it  may  be  proved  by  secon- 
dary or  circumstantial  evidence.  Reputation  and  long  cohabitatioti  will  create  a  pre- 
sumption of  marriage,  but  such  presumption  can  be  rebutted  by  negative  testimony. 

In  Blasini  et  al.  v.  The  Succession  of  Blasini  (30  La.  An.,  1368)  the 
court  said: 

The  presence  of  the  civil  magistrate  or  minister  and  of  kindred  and  friends  is  emi- 
nently proper,  and  the  license  gives  assurance  of  the  absence  of  all  legal  obstacles. 
But  the  law  does  not  require  written  evidence  of  the  marriage,  nor  the  testimony  of 
those  who  were  present  and  witnessed  the  ceremony;  nor  does  it  avoid  the  contract 
for  want  of  a  license.  *  *  *  The  law  accords  to  the  man  and  woman  and  to  their 
children  a  legal  and  social  status,  based  upon  the  presumption  of  marriage.  *  »  * 
This  presumption  does  not  sanction  voluntary  cohabitation  nor  elevate  concubinage 
of  whatever  duration  to  the  dignity  of  marriage.  When  it  is  said  that  marriage  may 
be  proved  by  reputation,  the  meaning  is  that  the  acts  and  conduct  of  the  parties,  as 
established  by  satisfactory  proof,  authorize  and  create  the  presumption  that  they 
were  actually  married,  and  this  presumj)tion  is  such  that  it  yields  only  to  proof  that 
there  wa|j  no  such  marriage  or  that  it  was  void  because  of  some  nullity  established 
by  law. 

If  the  code  and  the  text  of  the  opinions  cited  mean  anything,  they 
mean  that  a  marriage,  in  order  to  be  valid  in  the  State  of  Louisiana, 
mast  have  been  celebrated  by  some  person  authorized  to  perform  it. 
It  is  not  necessary  in  proving  such  a  celebration  that  a  record  be  pro- 
duced or  witnesses  introduced  who  were  present  at  the  time.  In  the 
absence  of  such  proof  the  acts  and  conduct  of  the  parties  will  raise  a 
presumption  that  the  marriage  claimed  was  celebrated  according  to 
law;  but  this  presumption  will  fall  upon  proof  to  the  contrary. 

Xo  stronger  proof  could  be  had  in  the  present  case  than  the  words 
of  the  claimant  where  she  says  that  no  ceremony  ever  was  performed 
until  February,  1891,  and  that  the  former  marital  union  was  one  of 
common  consent. 

Under  the  law  of  Louisiana  it  is  held  that  a  ceremony  performed  by 
some  person  duly  authorized  to  celebrate  it  is  necessary  to  constitute 
a  legal  marriage  in  the  State  of  Louisiana. 

No  ceremonial  marriage  having  taken  place  between  claimant  and 
the  soldier  until  after  the  passage  of  the  act  of  June  27, 1890,  she  has  no 
pensionable  status.  That  part  of  the  opinion  in  the  case  of  Francoise 
Gabriel  (12  P.  D.,  382)  which  holds  a  ceremony  not  to  be  essential  is 
hereby  expressly  overruled. 

Action  aflSrmed. 
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SERVICE— ACT   JUNE    27,   1890— TERMINATION   OF   WAR  OF  TH£ 

REBELUON. 

Mariah  Smith  (widow). 

Soldier  enlipte<l  April  14,  1865,  and  sensed  in  the  State  of  Texas,  where  the  rebellion 
had  not  been  suppressed,  and  it  is  presumed  that  his  service  was  rendered  daring 
the  war  of  the  rebellion.  His  widow  is  therefore  entitled  to  pension  under  the 
act  of  June  27,  1890. 

Assista7it  SecK^etary  M,   W,  Miller  to  the  Commissioner  of  PensiOTua^ 

February  26,  1991^.. 

Mariah,  widow  of  Nicholas  Smith,  foimerly  a  private  in  Company 
I,  Forty-first  United  States  Colored  Infantry,  from  April  14,  1865,  to 
November  29,  1865,  filed  a  claim  for  widow's  pension  November  17, 
1893,  under  the  act  6f  June  27, 1S9().  This  claim  wa*  rejected  October 
11, 1902,  on  the  ground  that  claimant  has  no  title  under  the  act  of  June 
27,  1890,  as  the  widow  of  this  soldier,  who  enlisted  in  a  loyal  State 
(Marj^land)  after  April  13,  1865,  and  the  service  rendered  under  such 
enlistment  is  presumed  not  to  have  been  rendered  in  the  war  of  the 
rebellion. 

From  this  action  her  attorney  appealed  October  17,  1902. 

The  records  of  the  War  Department  show  that  soldier  enlisted  in 
Maryland  (a  loyal  State)  April  14, 1865,  and  serv^ed  until  November  29, 
1865,  and  during  that  period  the  rolls  show  him  present  except  as 
follows: 

August  31,  1865,  absent  sick  in  hospital  at  Brazos,  Tex.;  October  31,  1865,  same. 

It  has  been  held  by  the  Department  that  the  enlistment  of  a  soldier 
in  a  loyal  State  after  April  13,  1865,  mises  the  presumption  that  serv- 
ice thereunder  was  not  rendered  in  the  ''war  of  the  rebellion,"  and 
that  the  burden  is  upon  a  claimant  to  rebut  that  presumption.  See 
case  of  Edward  Farrell  (7  P.  D.,  532),  and  case  of  Betty  F.  Nichols 
<13P.  D.,330). 

Order  No.  77,  rule  1,  provides  that — 

Services  under  enlistments  entered  into  in  the  loyal  States  after  April  13,  1865, 
*  *  *  to  be  deerae<i  service  "during  the  late  war  of  the  rel)ellion,'*  must  be 
proven  to  have  had  in  fact  some  direct  connection  with  active  military  duty  in  aid 
of  suppressing  the  rebellion,  or  have  been  performed  in  territory  where  the  rebellion 
had  existed  and  had  not  been  declared  at  an  end  by  proclamation  of  the  President 

It  is  a  well-known  historical  fact  that  the  ''war  of  the  rebellion'' 
still  existed  in  the  State  of  Texas  during  the  period  of  soldier's  service 
and  for  several  months  thereafter,  and  inasmuch  as  the  records  show 
that  soldier  rendered  service  in  that  State  it  must  be  presumed  that 
such  service  was  for  the  purpose  of  suppressing  the  rebellion.  It  is 
provided  by  order  No.  77,  rule  4,  that  service  rendered  in  the  State 
of  Texas  prior  to  August  20,  18(36,  will  be  presumed  to  have  been 
rendered  during  the  "  war  of  the  rebellion." 
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It  is  not  intended  that  the  present  opinion  shall  be  considered  as 
removing  the  date  of  enlistments  in  lo\'al  States  for  service  in  the 
war  of  the  rebellion  to  a  later  date  than  April  13,  1865,  but  it  is  con- 
cluded from  the  facts  and  circumstances  in  the  case  under  considera- 
tion, aided  by  the  presumptions  which  arise,  that  soldier's  service 
should  be  considered  as  having  been  rendered  ''.during  the  war  of  the 
rebellion,'"  and  his  widow  is  therefore  entitled  to  pension  under  the 
act  of  June  27,  1890. 

The  action  appealed  from  is  reversed,  and  the  papers  returned  for 
readjudication  of  the  claim  in  accordance  with  this  opinion. 


marriage— act  .ttjxe  27,  1890— widow's  titiie. 

Nancy  Byrd  (widow). 

The  evidence  shows  that  claimant  married  soldier  September  26,  1901.  This  was 
after  the  passage  of  the  act  of  June  27, 1890,  and  therefore,  according  to  the  pro- 
\ision8  of  said  act,  she  has  no  pensionable  status  under  the  same. 

Assistant  Secretary  M,  W.  Miller  to  the  Commissioner  of  Pensions^ 

February  25,  lOOJi., 

Aaron  Byrd,  who  served  as  private  in  Company  C,  Nineteenth  United 
States  Colored  Volunteer  Infantrj^,  from  May  11, 1864,  to  January  15, ' 
18t»7,  was  a  pensioner  under  the  act  of  June  27,  1890  (Certificate  No. 
959820),  at  the  rate  of  J8  per  month  on  account  of  rheumatism  and 
general  debility.  He  died  October  5,  1901,  and  his  widow,  Nancy 
Byrd,  filed  a  claim  for  pension  November  11,  1901,  under  the  same  act. 

Said  claim  was  rejected  August  11,  1902,  on  the  ground  that  claimant 
was  not  married  to  soldier  until  after  the  passage  of  the  act  of  June 
27,  1890. 

From  this  action  of  the  Bureau  claimant's  attorney  appealed  Sep- 
tember 8,  1902,  contending  that — 

The  cohabitation  of  soldier  and  claimant  prior  to  March  22,  1867,  and  continuously 
since  that  time,  constituted  a  valid  common-law  marriage  under  the  laws  of  Maryland. 

There  is  no  dispute  about  the  facts  in  this  case.  Claimant  and 
soldier  began  living  together  sometime  about  the  year  18()3,  and  lived 
together  continuously  as  man  and  wife,  except  what  time  he  was  in  the 
army,  until  the  date  of  his  death.  From  claimant's  own  testimony  it 
appears  that  they  just  ''took  up"  together  and  were  not  married  by 
any  form  of  ceremony  until  September  26, 1901,  just  a  few  days  before 
he  died. 

Claimant's  testimony  is  corroborated  by  that  of  other  witnesses. 
It  is  shown  conclusively  that  she  and  soldier  were  married  by  proper 
ceremon}'-  September  26, 1901,  and  the  only  question  to  be  determiner' 
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is  whether  a  legal  mari'iage  .subsisted  between  them  prior  to  the  pasj^ag^e 
of  the  act  of  June  27,  1800. 

Section  2  of  the  act  of  (^.ongress  approved  August  7, 1882,  amending' 
section  4702  of  the  Revised  Statutes,  contains  the  following  provision: 

That  marriages,  except  8uch  as  are  mentioned  in  section  4705  of  the  Revised 
Statutes  shall  be  proven  in  pension  cases  to  be  legal  marriages  according  to  the  law 
of  the  place  where  the  parties  resided  at  the  time  of  the  marriage  or  at  the  time 
when  the  right  to  pension  accrued. 

In  the  case  of  Eliza  J.  Ellis  (12  P.  D.,  159)  it  was  held  that  section 
4705  of  the  Revised  Statutes  does  not  apply  to  claims  under  the  act  of 
June  27,  1890.  It  is,  therefore,  necessar}'^  to  determine  this  question 
of  the  legality  of  claimant's  alleged  common  law  marriage  in  accord- 
ance with  the  laws  of  the  State  of  Maryland,  where  she  and  soldier  lived. 

In  the  case  of  Dennison  v,  Dennison  (35  Md.,  361)  the  court  said: 

We  think  we  are  safe  in  saying  that  there  has  never  been  a  time  in  the  history  of 
this  State,  whether  before  its  independence  of  Great  Britain  or  since,  when  Home 
ceremony  or  celebration  was  not  deemed  necessary  to  a  valid  marriage.  In  the  early 
days  of  the  province  it  was  not  al)solutely  necessary  that  a  minister  of  religion  should 
officiate.  A  judge  or  magistrate  could  perform  the  ceremony,  but  still  in  all  cases 
some  formal  ceremony  was  required. 

A  marriage  contract  in  this  State  merely  per  verba  de  praesentis  or  per  verba  de 
future  cum  copula  has  no  sanction  in  our  law,  whatsoever  may  be  the  law  upon  this 
subject  elsewhere. 

From  this  it  will  be  seen  that  a  mere  "  taking  up  together''  or  an 
agreement  to  live  together  as  man  and  wife,  and  so  living  howsoever 
long  continued,  does  not  constitute  a  valid  marriage  under  the  laws  of 
the  State  of  Maryland.  Common-law  marriages  have  never  been  rec- 
ognized.    A  proper  ceremon}"  is  necessary  to  make  a  marriage  valid. 

In  1867  the  legislature  passed  the  following  act  regarding  marriages 
between  colored  persons: 

All  marriages  made  and  celebrated  in  this  State  prior  to  March  22,  1867,  by  and 
between  colored  people  are  hereby  confirmed  and  made  valid,  to  every  intent  and 
purf)OPe,  from  the  time  of  the  cele])ration  of  such  marriages,  respectively;  and  ever}' 
such  marriage  .shall  be  held  and  taken  by  all  the  courts  of  this  State  to  lie  goo<l  and 
sufficient  in  law,  to  all  intents  and  purposes,  provide*!  that  in  every  case  the  |)arties 
claiming  to  have  been  married  by  a  competent  person  shall,  by  sufficient  proof  l^efore 
some  justice  of  the  peace,  establish  the  fact  of  having  l)een  so  married,  a  certificate 
of  which  shall  be  filed  with  the  dork  of  the  circuit  court  of  the  county  in  which  said 
marriage  was  celebrated  or  the  court  of  common  pleas  of  Baltimore  city,  and  he  pre- 
served with  the  register  of  marriage  licenses  in  the  office  of  said  clerk. 

In  the  case  of  Samuel  Tuttlc  (11  P.  I).,  278)  it  was  held  that  the 
failure  to  comply  with  that  portion  of  said  act  requiring  certain  proof 
and  the  record  of  a  certificate  thereof  did  not  operate  to  defeat  the 
purpose  of  the  act,  yet  there  is  nothing  in  its  provisions  which  makes 
a  common-law  marriage  valid.  While  this  act  uses  the  words  "  colored 
persons,"  it  was  no  doubt  passed  to  validate  the  marriages  of  slaves 
contracted  while  in  bondage.     But  according  to  its  provisions  uo 
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mu/riage  could  be  made  valid  unless  the  parties  had  been  married  bj- 
a  "competent  person."  Even  if  it  was  intended  that  the  act  should 
include  the  marriages  of  all  colored  persons,  free  and  slave,  it  presup- 
poses a  ceremonial  marriage,  and  was  not  intended  to  validate  any 
marriage  that  was  lacking  in  this  essential. 

In  regard  to  the  character  of  the  evidence  necessary  to  form  a 
marriage,  in  the  case  of  Redgrave  v,  Redgrave  (38  Md.,  97)  the  court 
said: 

Where  parties  live  together  ostensibly  as  man  and  wife,  demeaning  themselves 
toward  eai*h  other  ai:?  such  and  are  received  into  society  and  treated  by  their  friends 
and  relatives  as  having  and  being  entitle<l  to  that  status,  the  law  will,  in  favor  of 
morality  antl  decency,  presume  that  they  have  l3een  legally  married. 

In  the  case  under  consideration,  as  stated  above,  claimant  and  the 
soldier  lived  together  as  man  and  wife  for  alx)ut  forty  years.  They 
so  ^recognized  each  other  and  were  so  considered  by  their  neighbors. 
In  the  absence  of  any  evidence  to  the  contrary,  it  could  be  presumed 
that  the\^  had  been  married  by  a  proper  ceremony  prior  to  their  mar- 
riage September  26,  1901,  but  this  marriage  of  itself  destroys  the 
presumption  of  a  prior  marriage.  Under  the  laws  of  the  State  of 
Maryland  claimant  and  soldier  are  not  shown  to  have  been  married 
prior  to  the  passage  of  the  act  of  June  27,  1890,  and  therefore  she 
has  DO  pensionable  status  under  said  act. 

The  action  of  the  Bureau  is  herebv  affirmed. 


MARRIAGE— MAIXE-IMPEDIMEXT-EVTDENCE. 

Abbie  M.  M ANSON  (Alleged  Widow.) 

The  evidence  shows  that  claimant's  marriafz^e  to  the  deceased  sailor  was  invalid,  as 
he  then  had  a  living  wife,  and  that  claimant  knew,  or  was  in  possession  of  facts 
tliat  would  cause  a  reasonably  prudent  person  to  ascertain,  that  such  marriage 
would  be  void.  The  consequent  cohabitation  was,  therefore,  meretricious  as 
well  as  adulterous. 

Held:  That  in  Maine  cohabitation  under  the  form  of  marriage,  meretricious  at  its 
outset,  still  remains  so  after  the  removal  of  an  existing  impediment,  unless  a  new 
contract  is  entered  into.  Continued  cohabitation  will  not  afford  a  legal  presump- 
tion of  a  subsequent  marriage. 

Assistant  Secretary  M.  W.  Miller  to  the  Conimissiover  of  Pensions^ 

Febniary  19,  1897,  Abbie  M.  Manson  of  the  County  of  York  and 
the  State  of  Maine,  applied,  under  the  provisions  of  the  act  of  June 
27,  1890,  for  a  pension  as  the  widow  of  William  H.  Manson,  late  of 
the  United  States  Navy;  claim  No.  16755. 

This  application  was  rejected  by  the  Bureau,  February  7,  1900,  on 
the  ground  that  she  was  '"not  the  legal  widow  of  soldier."  From  this 
action  she  appealed  July  1,  1902. 
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It  appears  from  the  records  of  the  town  of  Kittery,  County  of  York 
and  State  of  Maine,  that  the  deceased  soldier  was  married  to  one  Julia 
M.  Tucker,  on  March  30, 1857;  and  the  evidence  shows  that  they  lived 
together  as  man  and  wife  for  a  period  of  about  ten  years,  and  lived  in 
the  same  county  and  the  immediate  vicinity  of  each  other  after  their 
separation  and  until  the  death  of  Julia  M.  Manson  in  1877.  The  clerk 
of  the  supreme  judicial  court  within  and  for  York  County  certified, 
under  the  seal  of  said  court,  that  he  had  examined  the  records  thereof 
from  1857  to  1877,  and  did  not  find  any  record  of  the  divorce  of  the 
parties  to  this  marriage.  Parole  evidence  was  also  adduced  on  special 
examination  to  the  same  effect. 

February  10,  1870,  the  deceased  sailor  and  this  claimant  were  cere- 
monially married  at  Portsmouth,  N.  H. ;  and  the  evidence  shows  that 
they  cohabited  together  as  man  and  wife  in  the  State  of  Maine  until 
the  death  of  the  sailor  on  January  28,  1897.  As  to  the  circumstances 
of  her  marriage,  and  her  knowledge  of  any  impediment  thereto,  the 
claimant  testifies  as  follows: 

My  husband,  William  H.  Manson,  had  also  been  married  once  and  once  only  before 
his  marriage  to  me.  He  married  Julia  Tucker,  but  the  date  I  can't  give,  and  she 
died  in  South  Berwick,  Me.  I  know  that  she  is  dead  because  her  mother  or  some 
of  her  folks  sent  a  letter  to  my  husband  to  come  to  the  funeral.  I  saw  the  letter.  I 
was  with  him  when  he  got  the  letter  from  the  mail.  We  were  living  in  the  same 
house  that  I  now  live  in— together  as  man  and  wife — so  it  must  have  been  since  Man- 
son  and  I  were  married.  It  isn't  many  years  ago.  *  *  *  My  husband  never 
applied  for  or  received  any  divorce  from  his  wife  to  my  knowledge.  Julia  Tucker, 
however,  married  a  man  named  Abbott  who  lived  in  South  Berwick,  Me.,  after  she 
left  my  husband  but  before  he  married  me.  I  know  that  my  husband  and  she  sep- 
arated, but  I  don't  know  which  one  left  the  other.  My  husband  told  me  that  the 
reason  he  left  her  was  because  she  went  with  other  men  while  he  was  in  the  Navy, 
but  he  never  said  anything  to  me  that  he  had  ever  tried  to  get  a  divorce  from  her. 
When  my  husband  proposed  marriage  to  me  he  told  me  that  they  had  been  separated 
two  or  three  year*?,  I  forgot  which,  and  that  that  freed  him  from  her,  and  I  believed 
it  and  married  him.  I  wouldn't  have  married  him  if  I  had  not  believed  it.  *  ♦  * 
There  was  no  ceremony  of  marriage  between  Manson  and  myself  after  his  first  wife, 
Julia  M.  Manson,  nee  Tucker,  died. 

There  is  no  other  evidence  of  Julia  M.  Hanson's  marriage  to  one 
Abbott,  as  testified  to  by  this  claimant,  though  it  appears  that  she 
lived  with  him  as  his  housekeeper  or  otherwise,  and  was  sometimes 
called  by  *'his  name."  It  does  not  definitely  appear  when  Julia  went 
to  live  with  Abbott,  though  the  testimony  of  Elizabeth  C.  Pray,  her 
sister,  indicates  that  it  was  subsequent  to  claimant's  marriage  with  the 
sailor. 

This  latter  marriage  was  unquestionably  void — without  any  force  or 
effect,  and  the  consequent  cohabitation  was  adulterous.  If  this  claim- 
ant is  now  the  widow  of  the  deceased  sailor,  her  title  must  be  based 
upon  some  contract  of  marriage  entered  into  after  1877,  the  date  of 
the  death  of  Julia.     No  new  marriage  has  been  shown.     In  fact  claim- 
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ant  testifies  that  there  was  none.  Hence  it  must  be  assumed  that  there 
was  no  new  contmct. 

Marriage  in  Maine  is  a  civil  contract  (State  v.  Wetherby,  43  Me., 
258),  and  something  more.  It  is  a  relation  or  status  defined  and  reg- 
ulated by  law,  and  of  which  the  duties,  rights,  and  obligations  are 
fixed  by  the  law  of  domicil  (Adams  v.  Palmer,  51  Me.,  480).  In  civil 
suits  (other  than  actions  for  seduction),  cohabitation,  reputation,  and 
declarations  of  the  parties — written  or  oral — and  their  conduct,  and  all 
other  circumstances  usually  attending  the  marriage  relation  and  indic- 
ative of  its  existence  are  admissible  in  evidence  as  proof  of  marriage 
(Camden  v.  Belgrade,  78  Me.,  204).  This  proof  is  admissible,  however, 
merely  on  the  ground  that  a  legal  marriage  may  be  inferred  from 
8uch  facts,  and  not  that  cohabitation,  reputation,  or  declarations  of  the 
parties  fix  the  " relation "  or  ''status"  of  marriage.  (Carter  v.  Carter, 
28  Me.,  509.) 

In  the  case  under  consideration  no  inference  or  presumption  will 
prevail,  as  the  facts  are  all  established  by  competent  and  satisfactory 
endence.  It  clearly  shows  that  an  impediment  existed  to  a  legal  mar- 
riage between  claimant  and  sailor,  and  that  she  knew  or  was  in 
possession  of  facts  that  would  cause  a  reasonably  prudent  person  to 
ascertain  that  the  mandage  would  be  invalid  and  that  the  cohabitation 
which  followed  was  meretricious  and  adulterous. 

In  the  case  of  Cram  v.  Burnham  (5  Me.,  213)  the  supreme  court 
of  Maine  held: 

Cohabitation  known  to  be  adulterous  in  its  origin,  the  former  wife  still  being 
alive,  conveys  no  right  to  the  guilty  parties  against  third  parties;  nor  does  the  con- 
tinuance of  such  cohabitation  after  the  death  of  the  lawful  wife  afford  legal 
presumption  of  a  subsequent  marriage. 

The  facts  in  that  case  were  much  the  same  as  the  one  here  being 
considered.  The  former  and  legal  wife  was  living  at  the  date  of  the 
second  marriage,  and  the  facts  were  known  to  both  the  parties 
thereto.     In  discussing  the  facts  in  that  case  the  court  said: 

Until  the  death  of  the  lawful  wife  their  cohabitation  was  lewd  and  lascivious. 
*  *  *  After  her  death  their  cohabitation,  although  not  attended  with  a  breach  of 
marriage,  was  still  an  offense  against  decency  and  good  morals. 

In  other  words,  the  cohabitation  being  meretricious  at  the  outset,  it 
was  not  cured  by  the  removal  of  the  impediment,  and  no  new  contract 
would  be  presumed  or  inferred  from  the  continued  and  unchanged 
cohabitation  of  the  parties. 

As  stated,  the  marriage  of  claimant  and  the  deceased  sailor  in  1870 
was  invalid,  and  their  subsequent  cohabitation  was  meretricious  as 
well  as  adulterous.  No  new  contract  following  the  removal  of  the 
impediment  can  be  infen*ed  in  view  of  the  testimony^  of  claimant. 
The  subsequent  cohabitation  was,  therefore,  equally  meretricious. 
Claimant  is  not  shown  to  be  the  legal  widow  of  William  H.  Manson. 
The  rejection  is  affirmed. 
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service— honorable  imscharge— pardon— de8ertion-act  jttxe 
«7,  1890-.toint  resolution  of  jvly  i,  190«. 

Isaac  Marvin. 

1.  The  President  having  pardoned  claimant  for  the  offense  of  which  he  was  con- 

victe<l  by  a  court-martial  on  condition  that  he  reenlist  in  the  same  command 
and  faithfully  serve  out  such  term  of  enlistment,  and  claimant  having  fully 
complied  with  such  condition,  the  senttmce  of  the  court-martial  was  wii)ed  ont, 
including  that  part  relating  to  a  dishonorable  ilischarge;  and  having  been  dis- 
charged by  the  onier  can^'ing  out  the  President's  pardon  previous  to  hi^ 
reenlistment,  he  was  not  dishonorably  discharged  by  sentence  of  the  court- 
martial,  but  honorably  discharged  by  Onier  141,  War  Department. 

2.  Nothing  api)earing  in  the  record  suggesting  that  claimant's  second  service  was 

not  faithfully  performed,  it  will  be  presumed  that  it  was,  and  he  accopdingly 
comes  within  the  provisions  of  the  joint  resolution  of  July  1,  1902,  and  the 
action  of  the  Bureau  rejecting  his  claim  on  the  ground  that  his  service  under 
his  last  enlistment  was  not  faithful  is  reverse<i. 

Assistant  Secretary  M.  IF.  Miller  to  the  Commissioner  of  Pensions^ 

February  ^9,  190^, 

Isaac  Marvin,  late  of  Company  L,  Seventh  Pennsylvania  Cavaliy, 
filed  a  claim  for  pension,  October  2,  1902,  under  the  act  of  June  27, 
1890,  which  was  rejected  March  28,  1903— 

On  the  ground  that  claimant,  having  been  dishonorably  discharged  from  his  first 
contract  of  enlistment,  and  his  entire  last  enlistment  not  being  faithful,  he  has  no 
title  under  the  joint  resolution  of  July  1,  1902,  amending  act  of  June  27,  1890. 

From  this  action  he  appealed  September  5,  1902. 

On  July  25,  1899,  the  War  Department  reported  as  to  this  man's 

service  as  follows: 

War  Depabtment, 
Record  and  Pension  Office, 

July  25y  1899, 

Respectfully  returned  to  the  Commissioner  of  Pensions. 

Isaac  Marvin,  Capt.  McCormick's  Co.,  Co.  L,  Regt.  7  Pa.  Cavy.,  was  enrolled  Nov. 
27,  1861,  and  is  reported  on  roll  Oct.  31,  1863.  **  Deserted  at  Smiths  Cross  Roads, 
Tenn.,  29th  August,  1863." 

From  enrollment  to  desertion  he  held  the  rank  of  private,  and  during  that  period 
the  rolls  show  him  present  except  as  follows: 

Oct.  31,  1862,  absent,  prisoner;  April  16,  1863  (S.  M. ),  present,  temponirily  on 
D.  S.,  with  brigade  commissary;  April  30,  1863,  absent  on  D.  S.,  by  order  of  (ien. 
Rosecrans;  August  31,  1863,  absent,  in  confinement  at  Hd.  Qrs.  1st  Brig.,  2d  Cavy. 
Div.  He  was  tried  by  G.  C.  M.  assembled  at  Hd.  Qrs.  1st  Brig.,  2d  Cavy.  Div.,  at 
Smiths  Cross  Roads,  Tenn.,  August  29,  1863,  charged  with  conduct  prejudicial  to 
good  order  and  military  discipline  (commission  of  highway  robbery);  plead  guilty. 
Found  guilty  and  sentenced  to  forfeit  all  pay  and  allowances  now  due  or  may  become 
due  him;  to  have  half  his  head  shaved,  and  to  be  drummed  out  of  the  service  and 
confined  at  hard  labor  for  3  years  at  such  military  prison  as  the  commanding  general 
may  direct. 

The  findings  and  sentence  approved,  and  except  that  part  of  the  sentence,  viz, 
to  have  one-half  his  head  shaved  and  to  be  drummed  out  of  the  service,  which  is 
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hereby  remitted.  The  Brig.  Pro.  Mar.  will  send  prisoner  to  the  Pro.  Mar.  Genl.  of 
Dept  with  a  copy  of  this  order.  (Genl.  Order,  No.  19,  Hd.  Qrs.  Ist  Brig.  2d  Cavy. 
Biv.  Aug.  30,  1863),  by  order  Col.  R.  H.  G.  Nienty. 

Other  records  show  as  follows:  Nov.  14,  1863.  Deserted  Aug.  28,  1863,  Smiths 
Cross  Roads,  Tenn.  Aug.  31,  1864.  Joined  from  desertion  Aug.  29,  1863,  Smiths 
Cross,  Roads,  Tenn.  Returned  to  duty  per  8.  O.  141  W.  D.  which  G.  O.  dated  April 
17,  1864,  shows:  By  direction  of  President  soldier  is  fully  pardoned  for  the  offense 
of  which  convicted  by  G.  C.  M.  Aug.  13,  upon  condition  of  his  reen listing  for  3 
years,  and  faithfully  serving  out  said  enlistment. 

Age,  18  years;  height,  5  feet  11  inches;  complexion,  light;  eyes,  grey;  hair,  brown; 
bom,  Covington,  Pa.;  occupation,  farmer. 

Pris.  of  war  records  show  him  captured  at  Murfreesboro,  Tenn.,  July  13,  1862; 
paroled  at  Warren  City,  July  15,  1862;  rept'd  at  Camp  Parole,  Md.;  date  not 
:given  and  senttoCin.  0.,  to  report  to  Genh  Wright,  Sept.  22,  1862;  again  capt'd  at 
Smiths  Cross  Roads  Aug.  28,  1863;  conf  d  at  Rich.,  Va.,  Sept.  26,  1863;  paroled  at 
City  Point,  Va.,  March  7,  1864;  rept*d  at  Camp  Parole,  Md.,  March  11,  1864,  and  is 
rept'd  sent  to  Camp  Chase,  O.,  March  26,  1864:  also  fur'lghd  March  25,  1864,  for  15 
days  and  is  rept*d  deserted  April  8,  1864;  iurl.  expired  April  8,  1864.  No  further 
information. 

Isaac  Marvin,  Co.  L,  7th  Pa.  Cavy;  enrolled  April  15,  1864,  and  is  reported  on  M. 
O.  roll  of  Co.,  dated  Aug.  23, 1865;  absent  sick  since  Aug.  17,  1865.  No  discharge 
furnished  at  M,  O.  of  Orgn.  He  was  furnished  a  discharge  by  C.  M.  O.  of  State 
Sept.  5,  1865,  to  date  Aug.  23,  1865,  date  of  M.  O.  of  Orgn. 

From  enlistment  to  discharge  he  held  rank  of  private,  and  during  that  period  the 
rolls  show  him  present,  except  as  follows: 

Aug.  31,  1864.  (V^  in  which  fil.)  Absent.  Pardoned  by  Sec.  of  War.  At 
Colambia,  Tenn.  Dismounted.  Gained  from  desertion  Oct.  31,  1864,  absent  on  D. 
S.  at  Columbia,  Tenn.,  Aug.  30,  1864. 

Age  19  years.  Height  5  feet  11  inches.  Complexion  light,  eyes  blue,  hair  dark, 
born  Tioga,  Pa.  Occupation  farmer.  E.  P.  shows  2d  enlistment,  last  served  in  Co. 
L,  7th  Pa.    Discharged  S.  O.  141  W.  D.  April  7,  1864. 

The  medical  records  show  him  treated  as  follows: 

As  Isaac  Mervin,  priv.,  Co.  L,  7th  Pa.  Cav.,  Aug.  20  to  23,  1865,  convalescent 
Aug.  24  to  26,  1865,  chronic  diarrhea;  Aug.  26  to  29,  1865,  conmmtion;  as  Isaac 
Morvin,  etc.    Sept.  1  to  5,  1865,  djrsentery,  retd.  to  duty. 

Nothing  additional  found. 

In  response  to  a  call  from  you  on  May  14,  1902,  as  to  whether 
claimant  was  ever  honorably  discharged  from  both  services  and  the 
date  thereof,  the  War  Department,  under  date  of  May  29,  1902, 
replied  as  follows: 

Respectfully  returned  to  the  Commissioner  of  Pensions,  with  the  information  that 
it  has  been  determined  by  this  Department  that  Isaac  Marvin,  Company  L,  Seventh 
Pennsylvania  Cavalry  Volunteers,  was  dishonorably  discharged  from  his  first  service 
in  this  organization  August  30,  1863,  by  operation  of  the  sentence  of  a  general  court- 
martial;  and  that  he  was  discharged  from  his  second  service  in  this  organization 
August  23,  1865,  by  reason  of  the  muster  out  of  his  company  on  that  date,  he  being 
at  the  time  absent  sick. 

January  20,  1904,  this  Department  called  the  attention  of  the  hon- 
orable Secretary  of  War  to  the  foregoing  report  as  follows: 

This  record  appears  to  be  contradictory,  unless  there  were  two  persons  in  said 
^company  named  Isaac  Marvin. 
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He  is  reported  deserted  August  29, 1863,  and  also  tried  by  a  cx)urt-inartial  convened 
on  that  day,  sentence  promulgated  August  30,  1863  (order  No.  19).  Again  **  joined 
from  desertion  August  29,  1863,  Smiths  Cross  Roads,  Tenn." 

It  also  appears  that  he  was  again  enlisted  April  15,  1864,  then  August  31,  1864, 
absent;  that  he  was  **  gained  from  desertion  October  31,  1864,"  also  absent  on  D.  S. 
at  Columbia,  Tenn.,  August  31,  1864.  The  record  furnished  gives  his  birtbplaeeas 
Tioga,  Pa.,  and  in  previous  report  place  of  birth  is  given  as  Covington,  Pa,  In  one 
report  his  eyes  were  reported  to  be  blue  and  hair  dark,  in  another  eyes  gray  and 
hair  brown.     He  is  also  reported  discharged  by  S.  O.  141  W.  D.,  April  7,  18W. 

This  Department  desires  to  be  informed  whether  there  were  two  persons  by  ihe 
name  of  Isaac  Marvin  in  Company  L,  7th  Pennsylvania  Cavalry.  If  not,  was 
claimant  discharged  by  order  of  the  President  or  Secretary  of  War  April  7,  1864? 
Did  he  reenlist  in  compliance  with  the  terms  of  his  pardon,  and  was  he  on  duty  or 
reported  present  from  this  second  enlistment  to  dischaige?  Is  his  whereabouts  from 
April  15,  1864,  to  August  31,  1864,  accounted  for? 

In  response  to  the  foregoing  the  following  report  was  received: 

Respectfully  returned  to  the  honorable  the  Secretary  of  War. 

Only  one  man  named  Isaac  Marvin  served  in  Company  L,  Seventh  Pennsylvania 
Cavalry  Volunteers.  That  man  was  mustered  into  service  December  5,  1861,  and 
was  dishonorably  discharged  from  service  August  30,  1863,  by  operation  of  the  sen- 
tence of  a  general  court-martial  approved  by  the  proper  reviewing  authority  and 
promulgated  on  the  date  last  named.  The  date,  August  28,  1863,  on  which  certain 
records  show  him  to  have  been  captured  by  the  enemy,  is  evidently  incorrect, 
because  it  is  shown  that  he  was  present  before  the  general-court  martial  on  August 
29,  1863,  and  he  must,  therefore,  have  been  captured  on  or  after  August  29,  1863, 
During  the  period  of  his  captivity  in  the  hands  of  the  enemy,  and  during  his  subse- 
quent presence  at  United  States  military  posts,  stations,  or  camps  until  March  25 
or  26,  1864  (when  furloughed  on  the  assumption  that  he  was  then  a  member  of  the 
organization  named),  he  was  not  in  the  military  service  of  the  United  States. 

He  was  again  enrolled  April  15,  1864,  at  Harrisburg,  Pa.,  and  was  mustered  into 
service  on  the  same  day  as  a  private  of  the  same  oiiganization,  under  the  provisions 
of  the  conditional  pardon  granted  by  the  President  April  7,  1864.  Nothing  has  been 
of  record  to  show  his  whereabouts  between  the  date  of  his  reenlistment  and  August 
20,  1864,  on  which  date  the  company  records  show  him  on  detached  service  at 
Columbia,  Tenn.  No  charges  of  desertion  or  of  absence  without  leave  have  been 
found  of  record  against  him  during  his  second  service. 

F.  L.  AlNSWOBTH, 

Chief,  Record  and  Pension  Office. 

[Second  Indonement.] 

War  Department, 

January  f  .9,  1904- 
Respectfully  returned  to  the  honorable  the  Secretary  of  the   Interior,  inviting 
attention  to  the  foregoing  report  of  the  Chief  of  the  Record  and  Pension  Office  of 
this  Department. 

Robert  Shaw  Oliver, 

Assistant  Secretary  of  If  ar. 

Two  questions  arise  in  the  determination  of  this  claim,  either  of 
which  is  decisive  of  the  case. 

1.  What  was  the  effect  of  the  President's  pardon? 

2.  Was  his  entire  service  under  his  last  enlistment  faithful? 

The  effect  of  a  full  pardon  is  to  remove  the  punishment  and  all  legal 
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disabilities  consequent  on  the  criminal,  giving  the  offender  a  new 
credit,  capacity,  and  character,  so  that  in  the  eye  of  the  law  he  is  as 
innocent  as  if  he  had  never  committed  the  crime.  (17  Am.  &  Eng. 
Cy.  of  L.,  325,  and  citations  therein.) 

When  any  condition  is  annexed  to  the  pardon,  the  condition  must 
be  performed  or  the  original  sentence  remains  in  full  force  and  may 
be  carried  into  effect.     (Ibid.,  328.) 

It  appears  from  the  foregoing  record  that  claimant  reenlisted  in  the 
same  company  in  which  he  was  serving  when  court-martialed  on  April 
15,  1864,  and  two  days  later  order  141  was  issued  fully  pardoning  the 
soldier  for  the  offense  of  which  convicted  upon  condition  of  his  reen- 
listment  for  three  years  and  faithfully  serving  out  his  enlistment,  and 
that  he  joined  his  command  August  31, 1864,  and  was  returned  to  duty 
per  said  order  141,  and  served  faithfully,  for  all  the  records  show,  until 
honorably  discharged  September  5,  1865,  to  date  August  23,  1865.        , 

This  was  in  full  compliance  with  the  conditions  of  the  pardon.  It 
would  also  appear  that  by  said  order  he  was  discharged  from  said  first 
enlistment  April  7,  1864,  before  reenlisting. 

Thus  it  would  appear  that  by  his  full  pardon  the  sentence  of  the 
court-martial  was  wiped  out,  and  instead  of  being  dishonorably  dis- 
charged by  said  sentence  he  was  honorably  discharged  by  order  of  the 
President  to  date  April  7, 1864,  to  enable  him  to  reenlist  in  compliance 
with  conditions  imposed  by  the  pardon. 

But  independent  of  this  he  comes  within  the  provisions  of  the  joint 
resolution  of  July  1,  1902.  There  is  nothing  in  the  record  suggesting 
that  his  service  under  his  last  enlistment  was  not  faithful,  and  in  the 
absence  of  anything  to  the  contrary  it  will  be  presumed  that  such 
service  was  faithful. 

The  action  of  the  Bureau  is,  therefore,  reversed,  and  the  papers  in 
the  case  returned  herewith. 


makriage-connecncut  laws-evrdekce-impediment. 
Eliza  Boazman  (widow). 

There  is  record  evidence  of  claimant's  marriage  to  the  soldier  on  December  17,  1868, 
in  the  State  of  Connecticut,  and  it  is  shown  that  the  parties  lived  and  cohabited 
together  as  husband  and  wife  thereafter  until  soldier's  death  six  years  later. 
Claimant  admits  a  prior  marriage  many  years  ago,  but  swears  that  said  first 
husbant  went  away  and  never  returned,  and  she  was  informed  about  the  close 
of  the  war  that  he  was  dead,  a  newspaper  notice  of  his  death  having  been  read 
to  her. 

Under  the  laws  of  Connecticut,  a  marriage  being  proved  by  competent  evidence,  the 
law  raises  a  presumption  in  favor  of  its  legality,  and  such  previous  marriage  did 
not  cast  the  burden  upon  the  claimant  of  proving  either  that  the  former  hus- 
band was  dead  or,  if  living,  that  a  legal  divorce  had  been  granted. 
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Assistant  Secretary  M,  W.  Miller  to  the  CominiMionei*  of  Pensions^ 

FSruary  29,  190J^ 

This  appellant,  Eliza  Boazman,  on  August  11, 1890,  filed  this  claim. 
No.  45064*3,  for  pension  under  the  act  of  June  27,  1890,  as  widow  of 
Richard  Boazman,  who  was  a  member  of  Company  C,  Fifteenth  Con- 
necticut Infantry,  from  August  15,  1862,  to  June  27,  1865,  and  who 
died  September  29,  1874. 

Said  claim  was  rejected  April  4,  1896,  on  the  ground  of  claimant*s 
inability  to  establish  the  fact  and  date  of  her  former  husband's  death 
and,  consequently,  the  validity  of  her  marriage  to  the  soldier;  and  on 
October  7,  1902,  she  appealed,  contending  the  death  of  her  first  hus- 
band should  be  presumed,  he  having  been  absent  and  unheard  of  for 
over  forty  years. 

There  is  record  evidence  of  claimant's  marriage  to  the  soldier  on 
December  17,  1868,  in  New  Haven,  Conn.,  with  testimony  that  the^' 
lived  and  cohabited  together  thereafter  until  his  death  six  years  later. 
They  had  no  children. 

She  admits  a  prior  marriage  in  England  to  one  Butterfield,  with 
whom  she  came  to  this  country  many  ycai*s  ago,  she  says,  and  with 
whom  she  continued  here  to  live  for  a  number  of  years,  when  he  either 
deserted  her  or  went  off  to  look  for  work  and  never  returned,  and  she 
was  told,  about  the  close  of  the  war,  that  he  had  died,  a  newspaper 
notice  of  his  death  being  read  to  her  by  the  party  who  told  her  of  it, 
but  who  this  party  was  she  docs  not  remember. 

The  testimony  in  the  case  is  meager,  somewhat  conflicting,  and  not 
convincing.  It  appears,  however,  that  she  was  known  as  a  widow 
prior  to  and  at  the  time  of  her  marriage  to  the  soldier;  and  while  she 
is  a  very  poor,  illitei'ate,  and  ignorant  woman,  for  years  past  an  inmate 
of  the  county  almshouse,  and  there  is  some  evidence  that  she  has  lK*en 
addicted  to  liquor,  the  testimony  shows  she  is  of  good  character  for 
veracity,  and  no  reason  appears  aside  from  immaterial  discrepancies, 
for  discrediting  her  testimony  upon  the  material  facts. 

Under  the  act  of  August  7, 1882,  the  validity  of  claimant's  marriage 
to  the  soldier  must  be  determined  herein  under  and  by  the  laws  of  the 
State  of  Connecticut. 

The  supreme  court  of  that  State  held,  in  the  case  of  Erwin  v.  Eng- 
lish (61  Conn.,  602),  citing  King  v.  Inhabitants  of  Twining  (2  B.  and 
Aid.,  386),  and  1  Bishop  on  Marriage  and  Divorce,  sec.  457,  that  a 
duly  proved  marriage  is  presumed  in  law  to  be  valid  until  its  invalidity 
is  proven,  and  that  the  burden  of  proving  its  invalidity  is  upon  the  one 
asserting  such  invalidity. 

The  court  state: 

As  against  the  duly  proved  marriage  of  Patrick  Larkin  and  Cephalia  P.  Bartlett, 
November  20,  1860,  it  was  not  enough  for  the  defendant  to  prove  that  Patrick  was 
married  seventeen  years  before  to  Mary  O'Niell.     Proof  of  such  previous  marriage 
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did  not  cast  the  barden  upon  the  plaintiff  of  proving  either  that  the  former  wife  was 
dead,  or  if  living  that  a  legal  divorce  had  been  granted. 

One  of  the  plaintiffs  claims  in  reply  to  the  defendant's  claim  of  title  by  pre- 
scription, was  that  on  the  20th  of  November,  1860,  she  was  and  ever  since  had  been 
a  married  woman,  the  wife  of  said  Patrick,  who  died  December  31, 1882.  She  proved 
the  marriage  by  competent  evidence.  Being  proved,  the  law  raises  a  presumption 
in  favor  of  its  legality,  upon  which  she  had  the  right  to  rely  until  its  illegality  was 
proved. 

As  held  in  the  case  of  Marj'  J.  Gilliland  (13  P.  D.,  90),  there  is,  in  a 
pension  claim,  no  shifting  upon  the  Government  of  the  burden  of  proof, 
in  such  claim,  of  the  legal  termination  of  a  former  marriage,  the  Gov- 
ernment not  being  a  contestant  of  the  title  claimed;  but  there  exists, 
nevertheless,  upon  a  claimant  the  burden  of  satisfactorily  establishing 
such  title,  in  establishing  which  such  claimant  may  properly  be 
required  by  the  Bureau  of  Pensions  to  furnish  whatever  proof  is  rea- 
sonably necessary  to  convince  the  mind  of  the  adjudicating  officer  that 
said  title  exists. 

No  good  reason  appears  in  this  case  for  questioning  the  validity  of 
the  claimant's  marriage  to  the  soldier.  There  is  no  intimation  or  sus- 
picion that  her  fomier  husband  was,  in  fact,  alive  at  the  time  of  such 
marriage,  and  no  such  suspicious  circumstances  or  facts  appearing  as 
to  warrant  further  investigation  as  to  her  former  husband.  She  has 
proved,  prima  facie,  under  the  laws  of  the  State  of  Connecticut,  a  valid 
marriage  to  the  soldier,  and  there  is  nothing  whatever  shown  tending 
to  impeach  its  apparent  validity.  'It  is  therefore  held  to  have  been 
valid  and  that  she  is  his  widow. 

Rejection  of  claim  is  reversed  accordingly. 


SERVICE— WAB  WITH   >rEXICO-TEAMSTEll-ACT   OF  JANUARY    89, 

1887— EVIDENCE, 

Allen  J.  Patrick. 

There  is  no  evidence,  aside  from  the  claimant's  statements,  that  he  rendered  any 
service  as  an  enlisted  man  in  the  Anny  of  the  United  States  during  the  war  with 
Mexico.  His  service  was  as  a  teamster  in  the  Quartermaster's  Dejwirtment, 
which  is  not  a  pensionable  service  under  the  act  of  January  29,  1887. 

Assistant  Secretary  M.    W,  Miller  to  the  Contmtssioiier  of  Peris ionn^ 

Fehruary  20,  1902, 

Allen  J.  Patrick  has  filed  various  applications  for  pension  under  the 
act  of  January  29, 1887,  all  of  which  have  been  rejected  by  the  Pension 
Bureau  on  the  ground  that  the  records  do  not  «how  that  he  rendered 
any  service  as  an  enlisted  man  in  the  Army  of  the  United  States  during 
the  war  with  Mexico.  From  that  action  he,  through  his  attorneys, 
appealed  on  February  16,  1904. 


Digitized  by 


Google 


358  DECISIONS   RELATING   TO   PENSIONS. 

In  a  declaration  filed  »Ianuary  29,  1903,  the  claimant  set  forth  the 
basis  of  his  claim  in  what  he  designates  a  "first,"  "second,"  and 
"third"  "group  of  facts,"  as  follows: 

FIRST  GROUP   OF   FACTS. 

I  am  the  identical  Allen  Jones  Patrick  who  served  under  the  name  of  Allen  J. 
Patrick  in  the  company  commanded  by  Colonel  Doniphan  in  the  war  with  Mexico; 
that  on  or  about  May  10,  1845,  I  went  with  Col.  John  C.  Fremont  on  an  exploring 
expedition  from  Fort  Leavenworth,  Kans.,  to  Sutters  Fort,  now  Sacramento  city, 
Cal.,  as  topographical  assistant  sur\^eyor;  that  there  my  time  expired,  and  I  returned 
to  Fort  Leavenworth  in  May,  1846,  when  I  enlisted  in  the  First  Regiment  of  Missouri 
Cavalry,  Colonel  Doniphan,  Capt.  John  W.  Reed,  as  Company  B  teamster;  that  in 
this  latter  service  we  proceeded  to  New  Mexico  under  command  of  Gen.  S.  W. 
Kearny;  that  in. this  regiment  I  served  for  more  than  sixty  days,  to  wit,  from  the 
time  of  my  enlistment  in  May,  1846,  until,  to  wit,  on  or  about  the  18th  day  of 
August,  A.  D.  1846,  when,  having  arrived  at  Santa  Fe,  N.  Mex.,  I  was  badly  hurt 
by  a  mule  and  was  sent  to  the  hospital,  where  I  remained  for  about  thirty  days, 
during  which  time  my  regiment  left  for  Chihuahua,  old  Mexico.  After  my  recovery 
it  was  found  that  the  country  was  full  of  guerrillas,  and  I  could  not  join  my  regiment, 
but  was  now  put  on  detached  service  and  was  never  afterwards  able  to  rejoin  my 
regiment,  and,  of  course,  never  received  a  discharge  from  such  service,  although  I 
received  a  discharge  from  the  post  commander. 

That  I  am  74  years  of  age,  having  been  bom  in  Baltimore,  Md.,  on  the  16th  day  of 
September,  1829. 

SECOND   GROUP  OF   FACTS. 

That  while  I  was  at  Santa  Fe,  N.  Mex.,  as  above  mentioned  on,  to  wit,  the  14th  day 
of  January,  1847,  Governor  Bent,  the  military  governor  of  New  Mexico,  was  assassin- 
ated at  Taos,  N.  Mex.,  whereupon  Col.  feterling  Price,  by  proclamation,  called  for 
volunteers  to  suppress  the  Indians,  or  Mexican  rebels,  or  guerrillas,  and  I  volnu- 
teered  in  that  service  and  served  for  about  five  months,  when  I  received  a  certificate 
of  discharge  from  Colonel  Price.  While  so  serving  I  took  part  in  the  Battle  of  Taos, 
in  which  battle  I  was  badly  wounded  in  the  head,  on,  to  wit,  February  4,  1847,  by 
a  lance  in  the  hands  of  the  enemy  while  I  was  scaling  the  walls  in  a  chai^ge  by  our 
forces.     Because  of  this  wound  I  now  wear  a  silver  plate  in  my  head. 

THIRD   GROUP  OF  FACTS. 

I  was  personally  named  in  a  resolution  of  Congress  for  service  in  said  war,  in 
which,  on,  to  wit,  the  —  day  of  May,  A.  D.  1857,  I  was  granted  a  land  warrant. 

Out  of  these  three  '' groups"  the  only  fact  established  by  evidence 
other  than  the  claimant's  statement  is  that  he  was  granted  a  bounty 
land  warrant  in  1857.  In  his  application  for  bounty  land  he  stated 
that  he  was  a  teamster  in  Captain  Reed's  company  of  the  regiment 
commanded  by  Colonel  Doniphan;  and  that  he — 

volunteered  at  Fort  Leavenworth,  in  the  month  of  May,  in  the  year  1846,  for  the 
purpose  of  driving  a  Government  team  to  Mexico,  and  proceeded  under  said  com- 
mand to  old  Santa  Fe,  where  he  was  honorably  discharged  and  paid  in  full  by  Cap- 
tain McKissack,  his  regimental  quartermaster,  about  the  Ist  day  of  November,  in 
the  year  1846. 

He  further  alleged  that — 
he  arrived  at  old  Santa  Fe,  aforesaid,  about  the  24th  day  of  August,  1846,  and  from 
that  time  until  his  discharge  aforesaid  he  was  employed  in  constructing  a  fort  at 
said  place. 
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An  indorsement  upon  said  declaration  made  in  the  Quartermaster- 
General's  office,  shows  that  he  was  employed  by  Captain  McKissack, 
assistant  quartermaster  at  Fort  Leavenworth  and  en  route  to  Santa 
Fe,  from  June  7,  1846,  to  July  31,  1846,  and  by  the  same  officer  at 
Santa  Fe  from  August  1,  1846,  to  Apnl  30,  1847,  drawing  supplies 
from  Bents  Fort. 

This  clearly  shows  that  his  status  was  that  of  a  civilian  employee  in 
the  Quartermaster's  Department.  He  did  not  then  claim  to  have  been 
in  the  service  in  any  other  capacity  during  the  war  with  Mexico  or  at 
any  other  time. 

In  his  various  claims  under  the  act  of  Januar}"  29,  1887,  he  has 
alleged  that  he  was  an  enlisted  man  detailed  as  a  teamster  in  Colonel 
Doniphan's  regiment.  If  this  were  true  he  would  have  no  title  to 
pension  under  said  act  on  aceount  of  that  service,  as  he  was  never 
regularly  discharged,  and  an  ^'honorable  discharge"  is  a  necessary 
prerequisite  to  the  allowance  of  pension  under  the  act  of  January  29, 
1887.  However,  the  evidence  is  conclusive  that  he  was  a  civilian 
teamster,  and  this  is  conceded  in  the  appeal. 

Said  appeal  is  based  upon  the  "second  group"  of  alleged  facts, 
the  contention  being  that  the  claimant  volunteered  to  serve  under 
Col.  Sterling  Price,  and  did  so  serve  for  about  five  months,  and 
that  during  such  service  he  took  part  in  the  battle  of  Taos,  where  he 
was  wounded  in  the  head.  The  claim  is  based  upon  the  clause  of  the 
act  of  January  29, 1887,  granting  pensions  to  those  who,  ''being  duly 
enlisted"  etc.  *  *  ♦  were  actually  engaged  in  battle  in  said  war" 
(with  Mexico). 

The  records  of  Colonel  Price's  command  afford  no  evidence  of 
claimant's  alleged  service  therein.  There  is,  in  fact,  no  evidence 
whatever  of  such  service  aside  from  his  own  statement.  The  battle 
of  Taos  was  fought  on  the  4th  of  February,  1847,  and  it  appears  from 
the  indorsement  on  claimant's  application  for  bounty  land  heretofore 
referred  to  that  he  was  then  employed  as  a  teamster  at  Santa  Fe. 

It  is  argued  in  the  appeal  that  since,  under  the  provisions  of  the 
act  of  January  29,  1887,  the  fact  that  any  person  has  been  granted  a 
land  warrant,  under  any  act  of  Congress,  on  account  of  service  in  the 
war  with  Mexico,  is  made  "prima  facie  evidence  of  his  service  and 
honorable  discharge,"  this  claimant's  title  to  pension  under  said  act  is 
prima  facie  established,  and  can  be  overthrown  only  by  evidence 
showing  that  the  land  warrant  was  improperly  granted. 

The  bounty -land  warrant  is  prima  facie  evidence  of  the  service  only 
on  account  of  which  such  warrant  was  granted.  The  law  (act  of  March 
3, 1855)  under  which  bount}^  land  was  allowed  in  this  case  authorized 
its  allowance  to  "  teamsters  who  may  have  been  employed,  under  the 
direction  of  competent  authority,  in  time  of  war,  in  the  transportation 
of  militarj'  stores  and  supplies."    The  employment  and  service  of  the 
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claimant  as  a  teamster  during  the  war  with  Mexico  is  admitted.  But 
teamsters  who  were  not  enlisted  men  are  not  pensionable  under  the 
provisions  of  the  act  of  January  29,  1887. 

The  attorneys  who  present  this  appeal  can  hardly  have  intended  to 
argue  that  the  grant  of  a  bounty -land  warrant  for  service  as  a  team- 
ster in  Colonel  Doniphan's  regiment  is  prima  facie  evidence  of  subse- 
quent service  as  an  enlisted  man  in  Colonel  Price's  regiment.  That 
would  be  too  absurd  for  serious  consideration. 

For  reasons  above  stated  the  denial  of  pension  to  this  claimant 
under  the  act  of  January  29, 1887,  is  held  to  have  been  correct,  and  ia 
affirmed. 


I>EPENI>ENCB-ACT  OF  JUNE  «7,  1890,  AS  AMENDED  BY  ACT  OF  MAY  9» 

lOOO. 

JosEFA  Taylor  (widow). 

The  evidence  establishes  that  the  claimant  is  not  dependent,  within  the  meaning  of 
the  amendatory  act  of  May  9,  1900,  she  having  a  net  income  of  of  $325  per 


Assistant  Secretary  M.  W,  Millar  to  the  Conimisswner'  of  Penmom^ 

Fehmary  29,  1904. 

On  May  28,  1900,  Josefa  Taj^lor,  as  widow  of  Charles  E.  Taylor, 
formerly  an  acting  assistant  pa\'mastcr,  U.  S.  Navy,  filed  a  claim  for 
pension  under  the  act  of  June  27,  1890,  as  amended  by  the  act  of  May 
9,  1900,  which  said  claim  was  rejected  August  19,  1902,  on  the  ground 
that  the  evidence  failed  to  show  that  she  had  been  dependent,  within 
the  meaning  of  said  act  as  amended,  since  date  of  filing  said  claim.  A 
prior  claim  under  the  act  of  June  27,  1890,  had  been  rejected,  on  simi- 
lar ground,  in  July,  1896. 

From  the  adverse  action  of  August  19,  1902,  claimant's  attorney 
appealed  September  12,  1902,  contending  as  follows: 

I  have  the  honor  to  appeal  said  claim,  and  contend  that  by  the  evidence  she  is 
clearly  entitled  to  said  pension.  I  presume  that^  said  rejection  is  based  on  the  fact 
that,  in  addition  to  the  sum  of  $125,  her  yearly'  in(!ome,  the  same  being  her  dower 
interest  in  the  estate  of  her  late  husband,  her  children  further  allow  her  the  income 
due  to  them  from  said  estate.  This  la.«t  is  a  gift,  in  which  they  are  in  no  wise  lx>und 
or  holden  to  allow  her,  and  which  they  are  at  liberty  to  withhold  from  her  at  any 
time.  If  her  said  claim  was  rejected  on  this  ground,  I  contend  it  is  untenable,  as 
charitable  gifts  to  a  widow  in  such  case  is  no  bar  under  the  terms  of  said  act.  Her 
permanent  income  from  all  sources  does  not  exceeil  the  sum  of  $250,  and  she  is  there- 
fore dependent  within  the  meaning  of  said  act. 

The  facts,  as  clearly  shown  by  the  evidence,  including  that  obtained 
on  special  examination,  are  as  follows: 

The  claimant  owns  and,  together  with  her  son-in-law,  who  pays  no 
cash  rental,  occupies  a  dwelling  house  on  corner  of  Fifth  and  Cedar 
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streets,  in  the  city  of  Bangor,  Me.,  assessed  at  $3,400,  and  shown  by 
competent  testimony  to  be  worth  $4,000.  This  property  is  free  from 
incumbrance  and  would  rent  for  about  $300  per  annum. 

Claimant  testified  before  a  special  examiner  on  July  17, 1902,  that 
the  taxes  had  amounted  to  about  $67  per  annum,  and  the  official  asses- 
sor of  real  estate  in  Bangor  testified,  on  July  19, 1902,  that  at  a  valua- 
tion of  $3,400  for  the  years  1900  and  1901,  the  taxes  were  $71.40  per 
annum.  The  claimant  and  her  son-in-law's  family  are  the  only  occu- 
pants of  the  house. 

The  claimant  owns  no  other  real  property.  Her  gross  annual  income 
from  all  sources  is  shown  by  her  own  testimony,  corroborated  by  that  of 
other  competent  witnesses,  to  be  what  would  have  been  her  husband's 
distributive  shiare  of  the  rents  and  profits  of  valuable  real  estate  left 
by  his  father,  amounting  to  about  $500  per  annum. 

It  appears  in  evidence  that  under  the  laws  of  Maine  she  would  have 
been  entitled  to  but  one-third  of  her  husband's  share  of  that  fund,  but, 
under  an  amicable  arrangement  between  the  parties  some  years  ago, 
her  three  children  assigned  their  interests  to  her,  and  it  is,  of  course, 
the  claimant's  dower  interest  in  said  fund  that  is  referred  to  by  appel- 
lant as. her  ^'yearly  income"  of  $125. 

In  view  of  the  facts  and  circumstances  of  the  case  at  bar,  it  is 
unnecessary  to  pass  upon  the  question  of  the  probable  pennanence  of 
the  assignment  of  interest  made  by  the  children  to  their  mother,  for  if 
said  assignment  be  revoked,  as  suggested  by  appellant,  she  would  still 
not  be  entitled  to  a  pension  until  such  time  as  it  might  be  shown  that 
her  dower  interest  in  said  fund,  supplemented  by  a  fair  net  rental  of 
her  real  property,  would  amount  to  less  than  §250  annually. 

The  evidence  shows  that  the  property  is  not  incumbered,  and  that  the 
gross  annual  rental  would  be  about  $300.  Deducting,  say,  $100  for 
taxes,  insurance,  and  repairs,  there  would  yet  remain  a  net  revenue, 
from  that  source,  of  $200.  Adding  her  own  individual  income  from 
her  late  father-in-law's  estate,  estimated  at,  say,  $125,  would  make  a 
total  net  income  of  $325. 

In  the  case  of  Rachel  Warner  (12  P.  D.,  266)  the  income  mentioned 
in  the  amendatory  act  of  May  9,  1900,  was  construed  to  be  that  which 
the  widow  has,  at  date  of  filing  claim,  as  a  continuing  revenue,  from 
year  to  year,  arising  from  her  property  or  business,  or  from  any 
sources  other  than  her  own  labor,  but  said  construction  does  not  con- 
template that  she  may  own  and  exclusively  occupy  a  valuable  property, 
the  net  income  from  which,  if  rented,  would,  together  with  moneys 
regularly  derived  from  sources  other  than  her  own  labor,  amount  to 
more  than  $250  per  annum,  and  still  have  a  pensionable  status.  The 
absurdity  of  such  a  construction  is  too  palpable  to  need  further  com- 
ment than  a  suggestion  that  Congress  could  not  possibly  have  had  such 
a  degree  of  liberality  in  view  when  said  amendment  to  the  law  of  June 
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27,  1890,  was  enacted,  for  otherwise  it  would  logically  follow  that  this 
claimant  might  own  and  occupy  a  city  dwelling  worth  $40,000,  readily 
rentable  at  $8,000  per  annum  instead  of  $300,  without  forfeiting  a 
pensionable  status.  The  mere  statement  of  such  a  proposition  carries 
its  own  refutation. 
The  action  appealed  from  is  hereby  affirmed. 


aduxterous  cohabrtation— act  of  august  7,  188«— marrtagb.  , 

Julia  Edington  (as  widow). 

The  act  of  March  3,  1901,  is  dependent  in  many  respects  upon  prior  legislation,  but 
it  in  no  respect  repeals  or  modifies  the  act  of  August  7,  1882. 

The  adulterous  cohabitation  of  a  widow  subsequent  to  the  passage  of  the  act  of 
August  7,  1882,  works  a  forfeiture  of  her  right  to  a  pension  under  the  act  of 
March  3,  1901. 

Assistant  Secretary  M,   W,  Miller  to  tJie  CoTninissioner  of  Pensions^ 

March  8,  190J^, 

Julia  Edington,  as  widow  of  John  Ikiington,  who  served  as  a  private 
in  Company  K,  One  hundred  and  twenty-fifth  United  States  Colored 
Volunteer  Infantry,  filed  a  declaration  for  pension  under  the  act  of 
March  3,  1901,  which  was  rejected  on  August  23,  1902,  on  the  ground 
that  she  had  forfeited  her  title  to  renewal  of  pension  under  the  act  of 
March  3, 1901,  by  her  conduct  since  the  death  of  the  soldier,  and  since 
the  passage  of  the  act  of  August  7,  1882. 

From  this  action  the  claimant  filed  an  appeal  on  October  28,  1902. 

The  evidence  and  records  show  that  the  soldier  died  while  in  the 
service.  The  widow  claimant  was  subsequently  pensioned.  On  Novem- 
ber 22,  1874,  her  pension  was  discontinued  by  reason  of  her  marriage 
to  one  John  Mitchell.  The  records  on  file  herein  show  that  on  April 
23,  1880,  she  was  granted  a  decree  of  divorce  by  the  Taylor  County 
circuit  court  of  the  State  of  Kentucky,  from  her  second  husband. 

It  is  shown  by  the  evidence  adduced  on  special  examination  of  this 
claim,  and  even  admitted  by  the  claimant,  that  since  the  death  of  the 
soldier  she  had  given  birth  to  two  illegitimate  children.  The  first 
child  was  born  after  the  death  of  the  soldier  and  prior  to  her  marriage 
to  Mitchell,  when  the  claimant  resided  at  Campbellsville,  Ky.  One 
Wilson  Page  was  its  father.  Her  second  illegitimate  offspring  was 
born  during  her  residence  in  Louisville,  Ky . ,  and  one  Will  Reed  was 
its  father. 

The  claimant  contends  that  the  provisions  of  the  act  of  March  3, 
1901,  contain  no  bar  to  her  right  to  pension,  and  that  though  she  had 
cohabited  with  one  or  a  dozen  men  after  she  was  divorced  from  her 
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second  husband  the  act  of  August  7,  1882,  would  have  no  manner  of 
bearing  upon  the  merits  of  her  claim  for  restoration  under  the  act  of 
March  3,  1901. 

It  i8  conceded  for  the  purpose  of  this  decision  that  the  relation  of 
adulterous  cohabitation  did  not  exist  at  the  date  of  filing  her  applica- 
tion for  restoration  under  the  act  of  March  3, 1901,  or  for  many  years 
prior  thereto. 

The  act  of  March  3,  1901,  is  dependent  in  manj^  respects  upon  other 
or  prior  legislation,  but  it  in  no  respect  repeals,  amends,  or  modifies 
the  act  of  August  7,  1882.  If  this  claimant  had  not  remarried  and 
had  been  guilty  of  open,  notorious,  and  adulterous  cohabitation  after 
the  passage  of  the  act  of  August  7,  1882,  her  conduct  would  certainly 
have  been  suflScient  cause  for  dropping  her  name  from  the  pension 
rolls.  It  is  a  fair  and  reasonable  presumption,  therefore,  that  Congress 
intended  that  the  provisions  of  the  act  of  August  7,  1882,  should  con- 
tinue in  force,  and  be  applicable  to  claims  for  restoration  filed  under 
the  act  of  March  3,  1901. 

It  has  been  held  by  this  Department  in  a  long  line  of  cases  that  the 
act  of  August  7,  1882,  operates  as  a  bar  to  pension  if  the  adulterous 
cohabitation  existed  after  the  passage  of  said  act,  and  even  prior  to  the 
date  of  filing  the  declaration  and  whether  the  claimant  be  a  pensioner 
or  an  applicant  for  pension.  It  has  also  been  uniformly  held  that  the 
provisions  of  said  act  applied  to  claims  filed  under  the  act  of  June  27, 
1890. 

The  law  makes  no  provision  for  restoring  the  pensionable  right 
when  the  relation  of  adulterous  cohabitation  ceases,  and  the  inhibition 
contained  in  the  act  of  August  7,  1882,  applies  with  equal  force  to 
applicants  and  pensioners,  whether  under  the  act  of  March  3,  1901,  or 
under  prior  laws. 

The  only  question  involved  in  this  appeal  is  whether  the  widow 
claimant  continued  her  unlawful  relations  after  August  7,  1882.  On 
this  point  the  claimant  testified  before  a  special  examiner  in  August, 
1902,  that  an  illegitimate  son  was  born  after  she  moved  to  Louisville, 
Ky.,  and  that  he  was  then  19  years  of  age,  showing  that  he  was  born  in 
1883,  or  after  the  passage  of  the  act  of  August  7,  1882. 

She  further  testified  that  one  R.  E.  Puyear  brought  her  from  Camp- 
bellsville  to  Louisville,  and  employed  her  as  cook  in  his  boarding  house 
on  West  Jefferson  street;  that  Puyear  only  remained  in  Louisville  for 
six  or  seven  months  and  then  moved  back  to  Taylor  County,  Ky.  It 
appears  from  the  evidence  that  the  claimant  resided  on  Tenth  street, 
Louisville,  Ky.,  when  her  child  was  born. 

The  city  directories  of  Louisville,  Ky.,  show  as  follows: 

1883.  Judy  Edington,  domestic,  943  West  Jefferson  street  (Puyear's  address). 

1884.  Judy  Mitchell,  316  Tenth  street. 

1885.  Julia  Edington,  316  Tenth  street. 
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It  appears  clear  from  the  evidence  that  tliis  claimaDt  was  guilty-  of 
open  and  notorious  adulterous  cohabitation  subsequent  to  the  passage 
of  the  act  of  August  7,  1882,  and  she  is,  therefore,  not  pensionable 
under  the  act  of  March  3, 1901.     The  action  appealed  from  is  affirmed. 


PRACTICE— APPEAr,-INTERIX>CUTORY  ORDER. 

George  P.  Robertson. 

An  appeal  will  not  lie  from  an  interlocutory  onier  or  ruling.     Cases  of  John  W. 
Morris  (2  P.  D.,  73)  and  Frank  Bishop,' jr.  (S  P.  D.,  459). 

Assistant  Secretary  Jf,    W,  Jfiller  to  the  Coinmissioncr  of  Pensums^ 

March  10,  1904.. 

George.  P.  Robertson,  late  a  corporal  in  Company  H,  Thirty -fifth 
Michigan  Volunteer  Infantry,  war  with  Spain,  filed  a  claim  for  pen- 
sion under  the  general  law,  June  12,  1899,  alleging  that  at  Camp 
Meade,  Pa.,  on  or  about  October  26, 1898,  he  contracted  typhoid  fever 
while  at  the  division  hospital,  which  had  caused  general  and  nervous 
debility.  The  claim  was  rejected  April  16,  1901,  on  the  ground  of 
**no  disability  shown  from  any  results  of  typhoid  fever  since  filing 
claim.'' 

Reopening  was  denied  December  3,  1901. 

He  filed  further  evidence  January  20,  February  1  and  21,  March 
3  and  24,  1902,  with  a  view  of  reopening  the  claim,  and  on  August  14, 
1902,  the  Bureau  made  the  following  call  for  evidence: 

Claimant  should  state  under  oath  the  names  of  the  diseases  for  which  he  claims 
pension  as  results  of  alleged  typhoid  fever,  when  each  affection  first  api>eare<l,  with 
the  signs  and  symptoms  thereof,  as  then  suffered  hy  him.  No  further  action  can  be 
taken  until  the  foregoing  has  been  complied  with  in  detail. 

From  this  action  claimant's  attorney  appealed,  November  10,  1902, 
contending  that  ''such  a  ruling  is  little  short  of  outrageous,  and  he 
does  not  believe  sustained  by  the  Government  or  of  any  fair-minded 
person,"  etc. 

It  has  been  held  by  the  Department  that  no  appeal  will  lie  from  any 
interlocutory  order  or  lailiu^if  made  in  the  adjudication  of  a  claim,  but 
that  there  must  be  a  final  adjudication  and  determination  of  the  claim 
before  an  appeal  may  be  filed.  See  cases  of  John  \V.  Morris  (2  P.  D., 
73),  and  Frank  Bishop,  jr.  (S  P.  D.,  459). 

At  the  time  of  filing  this  appeal  said  claim  was  pending  before  the 
Bureau  nnadjudicated,  and  said  appeal  comes  within  the  decisions 
cited.  The  appeal  is  therefore  dismissed  and  the  papers  in  the  case 
herewith  returned. 
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habbiaoe  and  divorce— evidence— impediment— xew  york  laws. 

Anna  E.  Cummings  (as  widow). 

The  evidence  fails  to  show  the  claimant's  marriage  to  the  soldier,  contracted  while 
Hhe  had  a  former  husband  living  and  undivorced,  was  contracted  by  her  in  entire 
good  faith  as  to  her  former  husband,  as  required  by  the  statute  and  decisions  of 
the  courts  of  New  York,  and  such  marriage  was,  therefore,  invalid  and  void,  and 
she  is  not  the  soldier's  widow. 

Amatant  Secretary  M.   W,  Miller  to  the  Commissioner  of  Pensions^ 

March  10,  190^, 

This  appellant,  Anna  E.  Cummings,  on  December  29,  1890,  tiled 
this  claim.  No.  491816,  for  pension  under  the  act  of  June  27, 1890,  as 
widow  of  Charles  S.  Cummings,  who  was  a  member  of  Company  G, 
Twenty-ninth  Michigan  Infantry,  from  September  2,  1864,  to  Septem- 
ber 6,  1865,  and  who  died  September  5,  1890. 

Said  claim  was  rejected  Februar}^  15,  1902,  on  the  ground  that  the 
claimant  has  failed  to  establish  a  valid  marriage  between  her  and  sol- 
dier, the  death  or  divorce  of  her  first  husband,  Edward  Cook,  not 
being  shown. 

In  appeal,  filed  April  3,  1902,  she  contended  that  her  marriage  to 
the  soldier  should  be  held  valid,  she  being  but  15  years  of  age  when 
she  married  said  Cook,  who  left  her  a  few  days  only  thereafter,  and 
has  never  been  heard  of  since,  and  she  having  been  informed  by  an 
attorney  that  her  marriage  to  him  was  invalid,  and  she  having  also 
subsequently  been  married  to  and  later  divorced  from  another  man, 
named  Thomas,  prior  to  her  marriage  to  the  soldier. 

On  July  29,  1903,  the  papers  were  returned  to  the  Bureau  for  a 
thorough  special  examination  of  the  claim,  and  they  are  now  retrans- 
mitted, with  report  showing  the  claim  again  rejected  on  the  same 
ground,  substantially,  as  before. 

From  the  testimony  secured  on  special  examination  it  is  manifest 
that  the  claimant's  marriage  in  1878  to  the  soldier  was  invalid  and  void 
because  of  her  prior  marriage,  in  1864,  to  Edward  Cook. 

Her  contention  that  her  said  first  marriage  was  invalid  because  of 
her  nonage  at  the  time  is  not  sustained  by  the  evidence,  which  shows 
she  was  then  20  years  of  age.  The  age  of  consent  in  New  York  in 
1864  was  14  years  (Sally  A.  Fuller,  10  P.  D.,  238).  Her  marriage  to 
said  Cook,  therefore,  was  valid,  so  far  as  her  age  was  concerned. 

Furthermore,  her  marriage  in  1869  to  Robert  Thomas  was,  on  Sep- 
tember 1,  1876,  duly  declared,  by  judicial  decree  in  Onondaga  County, 
N.  Y.,  on  bill  filed  by  said  Thomas,  to  have  been  null  and  void  because 
of  her  prior  undissolved  marriage  to  said  Cook,  who  was  shown  by  the 
evidence  then  adduced  to  have  been  living,  and  known  to  the  claimant 
to  have  been  living,  as  late  as  1870. 
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Said  Cook  testifies  in  this  claim  that  he  was  duly  married  in  1864r  to 
the  claimant,  and  was  never  divorced  from  her.  Her  marriages  to 
said  Thomas  and  the  soldier  were,  therefore,  void  under  the  laws  of 
the  State  of  New  York  unless  contracted  in  good  faith  after  five  years' 
absence,  unheard  of,  of  said  Cook,  and  if  so  contracted  were  valid 
onl}'^  until  declared  by  a  court  of  competent  jurisdiction,  and  during 
the  lifetime  of  the  parties,  to  be  null  because  of  such  undissolved 
marriage  to  said  Cook  (Anna  Green,  12  P.  D.,  306). 

The  marriage  to  said  Thomas  having  been,  as  above  stated,  so  declared 
null,  it  has  no  bearing  in  this  case.  The  validity  of  her  marriage  to 
the  soldier,  which  was  never  declared  null  by  any  court,  depended, 
therefore,  upon  the  good  faith  of  the  parties  in  contracting  it. 

The  statute  of  New  York  provides  that — 

If  any  person,  whose  husband  or  wife  shall  have  absented  himself  or  herself  for 
the  si)ace  of  five  consecutive  years,  without  being  known  to  such  person  to  be  living 
during  that  time,  shall  marry  during  the  lifetime  of  such  absent  husband  or  nHfe, 
the  marriage  shall  be  void  only  from  the  time  that  its  nullity  shall  be  pronounced 
by  a  court  of  competent  authority.    (Sec.  6,  chap.  8,  art.  1,  vol.  3,  p.  2332,  N.  Y.  R.  S. ) 

Under  this  statute  the  courts  have  held,  as  stated  in  Mary  N.  Lester, 
12  P.  D.,  340,  that  a  party  claiming  its  benefits  must  show  her  remar- 
riage was — 

under  an  honest  belief  that  her  first  husband  was  dead,  said  belief  being  a  reasonable 
and  just  conclusion,  based  upon  due  diligence  in  ascertaining  facta. 

As  pertinently  stated  in  Gall  v.  Gall  (114  N.  Y.,  109),  a  man —  • 

can  not  shut  his  eyes  and  ears  and  justify  a  second  marriage  because  for  five  years 
he  did  not  hear  of  his  wife.  Did  he  try  to  hear  of  her?  Did  he  make  inquiries? 
*    *    *    Was  he  excused  from  inquiry  by  a  false  report  of  her  death? 

It  is  not  shown  that  this  appellant  used  any  diligence  whatev^er,  in 
marrying  the  soldier,  to  ascertain  whether  her  first  husband  was  alive. 
That  she  could  have  without  much  trouble  found  out  about  him  is 
manifest  from  the  fact  that  his  whereabouts  were  readily  ascertained 
in  the  special  examination  of  this  claim  through  witnesses  in  the  suit 
between  her  and  her  second  husband,  Thomas,  in  which  suit  she  was 
personally  served  with  process  and  personally  answered  the  petition, 
denying,  in  her  answer,  the  material  allegations  of  the  petition. 

According  to  the  testimony  of  said  Thomas  in  that  suit,  she  con- 
cealed from  him  the  fact  of  her  prior  marriage  until  some  time  after 
their  own  marriage.  Notwithstanding  her  answer  in  that  suit,  she  did 
not  appear  on  trial,  and  presented  no  evidence  in  denial  of  the  facts 
stated  in  the  petition  or  in  support  of  her  answer. 

The  claim  has  apparently  not  been  adjudicated  with  reference  to  the 
good  or  the  bad  faith  of  the  claimant  in  contracting  her  said  marriage 
with  the  soldier,  but  it  is  evident  from  the  facts  shown  that  she  did 
not  exercise  that  due  diligence  to  ascertain  the  facts  as  to  her  former 
husband  which,  under  the  statute  and  decisions  of  the  courts  of  the 
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State,  is  essential  to  establish  the  validity  of  a  second  marriage  under 
such  circumstances  as  here  existed.  She  has  not,  therefore,  shown 
a  valid  marriage  to  the  soldier,  and  can  not  be  considered  his  widow* 
The  rejection  of  her  claim  is  affirmed. 


DIVISION  OF  PENSION— PUACrriCB-REIMBURSBMENT— ACT  OF  MARCH  8» 

1899. 

Frederick  W.  Hyatt. 

Prior  to  the  adoption  of  any  rules  of  practice  governing  appeal  from  Bureau  actions 
in  cases  arising  under  the  first  three  provisos  of  the  act  of  March  3,  1899,  and 
prior  to  departmental  decisions  in  the  case  of  Ellis  v.  Ellis  (11  P.  D.,  288),  pen- 
sioner filed  an  appeal,  February  18, 1901,  from  the  Bureau  action  of  September  6, 
1900,  allowing  his  wife  one-half  his  pension  on  the  ground  of  his  desertion  of  her. 
On  August  27, 1901,  he  made  due  proof  of  service  of  a  copy  of  his  appeal  upon 
the  appellee. 

Held,  That  said  proof  of  service  was,  in  the  absence  of  any  rule  of  practice  to  the 
contrary,  an  amendment  of  his  original  appeal,  nunc  pro  tunc,  and  constituted 
a  valid  appeal  from  the  date  of  filing. 

Said  appeal  having  been  accepted  and  docketed  as  of  the  date  of  filing,  the  Bureau 
should  have  suspended  payment  to  the  wife  of  the  one-half  of  the  pension  in  con- 
troversy February  18, 1901,  and  pending  the  consideration  of  the  appeal,  and  the 
continuation  of  the  payment  of  one-half  his  pension  to  his  wife  subsequent 
thereto  was  error. 

Said  appeal  having  been  sustained  by  the  Department,  and  the  Bureau  action  of 
September  6,  1900,  appealed  from  having  been  reversed  March  18,  1902,  on  the 
groimd  that  the  evidence  failed  to  show  that  pensioner  had  deserted  his  wife 
within  the  meaning  of  said  act  of  March  3, 1899,  he  is  entitled  to  a  restoration  of 
all  pension  money  accruing  subsequent  to  the  last  quarterly  payment  next  pre- 
ceding February  18,  1901,  which  may  have  been  withheld  from  him. 

Pensioner  having  delayed  for  over  five  months  to  appeal  from  the  Bureau  action  of 
September  6,  1900,  he  will  be  held  to  have  waived  his  right  to  reimbursement  of 
payments  made  the  wife  prior  to  his  appeal,  the  Bureau  having  had  complete 
jurisdiction  of  the  claim  on  the  part  of  the  wife  and  the  Bureau  error  being  one 
of  judgment  or  opinion  merely,  no  error  of  law,  fraud,  or  mistake  of  fact  being 
involved. 

Assistant  Secretary  M.  W.  Miller  to  the   Comynissioner  of  Pensions^ 

March  15,  190^. 

Frederick  W.  Hyatt,  late  private,  Company  H,  Thirty-first  Wiscon- 
sin Infantry,  and  a  pensioner  at  J24  per  montli  .under  certificate  No. 
282188,  appealed  January  19, 1904,  from  the  Bureau  action  of  January 
11,  1904,  rejecting  his  claim  filed  eTanuary  2,  1904,  for  reimbursement 
of  the  sum  of  $180  alleged  to  have  been  unjustly  withheld  from  him 
and  erroneously  paid  his  wife  under  Bureau  action  of  September  6, 1900. 

Pensioner  contends  in  his  said  appeal,  in  brief,  that  as  the  Bureau 
action  of  September  6,  1900,  allowing  his  wife  one-half  of  his  pension 
was  reversed  by  the  Department  on  appeal,  he  was  entitled  to  be  reim- 
bursed the  sum  paid  his  wife  pursuant  to  said  Bureau  action,  to  wit. 
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.the  sum  of  $180,  being  one-half  his  pension  from  August  4,  1900,  to 
November  4,  1901,  and  that  the  Bureau  eiTed  in  refusing  to  allow  his 
claim  for  said  reimbursement 

The  grounds  of  rejection  are  fully  stated  in  a  communication  from 
the  Bureau  to  pensioner  dated  January  11,  1904,  as  follows: 

The  Bureau  is  in  receipt  of  your  letter  of  recent  date,  with  which  you  forward 
your  claim  for  ** reimbursement"  of  the  amount  i>aid  to  your  wife  in  her  claim 
under  the  act  of  March  3,  1899,  a8  your  deserted  wife  in  your  certificate  No.  282188, 
subsequent  to  the  admission  of  her  claim  and  prior  to  your  appeal  from  the  action 
of  the  Bureau  to  the  honorable  the  Secretary  of  the  Interior. 

In  this  connection  it  is  to  be  stated  that  the  wife's  claim  waa  duly  admitted  Sep- 
tember 6,  1900,  and  the  United  States  pension  agent  was  instructed  to  pay  the  bene- 
ficiary one-half  your  pension.  On  February  18,  1901,  you  appealed  from  the  action 
of  the  Bureau.  Your  appeal  was,  however,  defective,  and  was  not  considered  until 
the  proper  remedy  was  applied  by  notifying  the  appellee  of  its  filing.  Suspension  of 
payments  to  the  wife  was  thereupon  had  pending  the  result  of  your  appeal  to  the 
Secretary  of  the  Interior. 

On  November  19,  1901,  the  Secretary  decided  that  the  claim  should  be  reopened 
and  that  a  special  examination  was  necessary  to  determine  the  merits  involved,  and 
on  March  18,  1902,  after  a  thorough  special  examination,  the  Secretarj^'s  decision  in 
the  case  reversed  the  Bureau  action  of  admission,  and  the  beneficiary's  name  was 
thereupon  dropped  from  the  rolls  and  the  United  States  pension  agent  was  instructed 
to  resume  payment  of  pension  to  you  in  its  entirety. 

The  payments  made  to  the  wife  in  the  absence  of  your  perfected  appeal  were  legal 
and  proper  under  the  practice  of  the  Bureau  as  it  prevailed  at  the  time,  and  there  is 
no  valid  or  reasonable  ground  for  reimbursement  to  you  of  the  amount  so  paid,  and 
your  contention  in  this  particular  can  not  be  entertained. 

Should  the  wife  be  successful  in  her  efforts  to  reopen  the  claim  under  any  new  exi" 
dence  she  might  file,  and  should  a  corresponding  decision  be  made  in  her  behalf,  you 
would  hardly  admit  that  the  payment  of  one-half  pension,  if  resumed  to  her,  should 
begin  from  the  date  her  name  was  dropped  from  the  rolls  and  that  she  woul<i  be 
entitled  to  recover  this  amount  from  your  pension. 

In  conclusion,  it  may  be  stated  that  the  reversal  of  Bureau  action  was  not  based 
on  an  error  of  law,  but  one  of  judgment  only,  and  a  reopening  of  the  case  might 
again  be  had  on  behalf  of  the  claimant  under  similar  conditions  if  the  showing  war- 
ranted it. 

Pensioner  in  his  said  application  for  restoration  alleged  that  he  was 
entitled  to  $180  withheld  from  him  and  paid  his  wife,  it  being  one- 
half  of  his  pension  from  August  4,  1900,  to  November  4,  1901,  and 
further  alleged  therein  that  on — 

March  25,  1902,  the  Pension  Bureau  ordered  the  removal  of  said  division  to  his 
said  wife,  and  to  pay  said  pensioner  the  entire  amount  of  pension  withheld,  viz, 
$180,  from  him.  Again,  on  May  26, 1903,  pensioner's  pension  was  suspended,  which 
said  suspension  was  revoked  by  the  Pension  Bureau;  and  on  July  8,  1903,  pensioner 
was  restored  to  the  full  right  of  drawing  his  full  pension,  and  an  order  on  the  United 
States  pension  agent  at  Topeka,  Kans.,  was  made  by  the  honorable  Commissioner  of 
Pensions  to  resume  payment  to  the  pensioner  of  his  pension  in  its  entirety,  together 
with  any  portion  thereof  that  may  be  withheld  from  him  under  instruction  from  the 
Pension  Bureau. 

He  further  alleged  that  the  Bureau  action,  under  which  said  pay- 
ment was  made,  having  been  reversed  by  the  Department  on  appeal 
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March  18,  1902,  wherein  it  was  held  that  "the  evidence  fails  to  show 
that  pensioner  deserted  claimant,"  he  is  entitled  to  be  restored  to  that 
of  which  he  was  deprived  under  said  Bureau  action. 

It  appears  that  prior  to  the  adoption  of  any  rules  of  pi'actice  govern- 
ing appeal  from  Bureau  actions  in  cases  arising  under  the  first  three 
provisos  of  the  act  of  March  3,  1899,  and  prior  to  departmental 
decision  in  the  case  of  Ellis  v.  Ellis  (11  P.  D.,  288),  pensioner  filed  an 
appeal  February  18,  1901,  from  the  Bureau  action  of  September  6, 
1900,  allowing  his  wife  one-half  his  pension  on  the  ground  of  his 
desertion  of  her.  On  August  27,  1901,  he  made  due  proof  of  service 
of  a  copy  of  his  appeal  upon  the  appellee. 

The  Ellis  case,  supra,  was  the  first  expression  on  the  part  of  the 
Department  on  the  subject  of  "  notice"  of  appeals  from  Bureau  action 
in  cases  under  the  act  of  March  3,  1899,  involving  division  of  pension, 
that  being  the  first  appeal  in  which  the  question  aro^e.  In  that  case 
it  appeared  that  an  ex  parte  special  examination  had  been  made,  of 
which  the  wife  had  received  no  notice  and  of  which  she  had  no  knowl- 
edge, and  that  she  had  no  notice  of  the  appeal  from  the  Bureau  action 
in  her  case.  In  disposing  of  pensioner's  appeal  in  that  case  it  was 
stated  In'  Assistant  Secretary  F.  L.  Campbell,  February  23,  1901,  as 
follows: 

I  am  clearly  of  the  opinion  that  in  cases  of  contest  over  the  division  of  pension 
under  the  act  of  March  3,  1899,  the  appellee  is  entitled  to  notice  of  the  appeal  and  a 
copy  thereof  and  reasonable  time  in  which  to  file  a  brief  and  argument  in  support  of 
the  Bureau  action  appealed  from,  and  that  in  the  absence  of  such  notice  to  the 
appellee  the  appeal  should  not  be  passed  upon  by  this  Department. 

As  there  is  no  rule  of  practice  applicable  to  this  class  of  cases  requiring  service 
of  notice  by  the  appellant,  this  appeal  will  not  be  dismissed,  but  the  papers  are 
returned  to  your  Bureau  with  the  order  that  Leroy  Ellis,  appellant,  shall,  within 
thirty  days  from  the  receipt  of  a  copy  of  this  decision,  cause  to  be  served  on  Emily 
Ellis,  appellee,  or  her  duly  authorized  attorney,  a  copy  of  his  appeal  in  this  case,  and 
file  in  the  Bureau  due  proof  of  said  service;  that  within  thirty  days  after  receipt  of 
said  copy  of  appeal  said  appellee  may,  either  in  person  or  by  her  attorney,  file  in  the 
Bureau  a  brief  or  argument  in  answer  to  the  contention  of  the  appellant,  or  in  sup- 
port of  the  Bureau  action  appealed  from,  whereupon  the  papers  shall  be  forwarded 
by  the  Bureau  to  this  Department  for  decision  of  said  appeal. 

It  is  to  be  noted  that  the  appeal  in  that  case  which  had  been  accepted 
and  docketed  as  an  appeal  was  not  dismissed  as  invalid,  but  an  oppor- 
tunity was  afforded  the  appellant  to  give  notice  thereof  to  the  appellee 
in  conformity  with  what  the  Department  considered  to  be  good  practice. 

On  April  23,  1901,  the  Bureau,  in  a  communication  to  the  Depart- 
ment, requested  to  ''  be  advised  as  to  what  would  be  considered  by  the 
Department  as  '  due  proof '  of  service  by  appellant  upon  appellee  of  a 
copy  of  appeal  taken,"  referring  to  said  dopailmental  decision  in  the 
Ellis  case,  whereupon  the  Department,  on  May  1, 1901,  suggested  what 
would  be  deemed  prima  facie  "  due  proof"  of  service.  (See  Conover 
1'.  Conover  11  P.  D.,  525.) 

p.  D.— VOL.  14—03 24  ^  , 
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These  departmental  decisions,  together  with  the  decision  in  the  esse 
of  Lioughry  v.  Loughry  (11  P.  D.,  523),  resulted  in  the  adoption, 
November  2,  1901,  of  Rules  14  and  15,  now  Rules  17  and  18  of  Prac- 
tice (see  Van  Houten  ^^  Van  Houten,  12  P.  D.,  157),  prior  to  which 
time  there  were  no  rules  requiring  service  of  a  copy  of  the  appeal 
upon  the  appellee,  or  in  any  manner  regulating  the  practice  in  cases 
arising  under  said  act  of  March  3,  1899. 

In  the  case  under  consideration  pensioner's  appeal  was  accepted, 
filed,  and  docketed  February  18,  1901,  which  was  five  days  prior  to 
the  Ellis  decision,  and  treated  as  a  valid  appeal  as  of  that  date  in  the 
various  departmental  decisions  in  the  case,  the  Department  being  of 
the  opinion  that  while  no  proof  of  service  of  a  copy  of  said  appeal 
upon  the  appellee  was  established  prior  to  August  27,  1901,  yet,  in 
the  absence  of  any  rule  of  practice  to  the  contrary,  when  established, 
it  was  in  the  nature  of  an  amendment  of  the  appeal,  nunc  pro  tunc, 
thus  constituting  a  valid  appeal  within  present  requirements  from  the 
date  of  filing. 

In  all  the  proceedings  before  the  Bureau  prior  to  the  present  the 
appeal  has  been  treated  as  of  February  18,  1901.  In  the  first  report 
accompanying  the  papers,  April  23,  1901,  it  was  stated: 

Said  claim  having  been  allowed  September  6, 1900,  and  an  appeal  having  been  fileti 
therein,  dated  February  18,  1901,  docket  No.  67229,  I  have  the  honor  to  ad  vise  yon 
that  the  rule  promulgated  by  you  in  the  Ellis  case  under  date  of  February  23,  1901, 
has  been  applied  and  appellant  notified  thereof. 

So,  in  all  the  proceedings  before  this  Department,  the  case  having 
been  three  times  heretofore  considered,  first,  on  November  19,  1901, 
when  a  demurrer  to  the  appeal  was  overruled  and  the  case  retui-ned  for 
special  examination;  second,  March  18,1902,  when  the  Bureau  action 
was  reversed;  and  third,  on  June  30,  1903,  when  the  wife  appealed 
from  the  Bureau  action  of  October  6,  1902,  refusing  to  recommend  a 
reopening  of  the  claim  (see  Hyatt  v.  Hyatt,  14  P.  D.,  8),  no  question 
has  been  raised  as  to  the  proper  date  of  the  appeal  or  the  sufliciency 
or  validity  of  the  appeal  under  the  pi-actice  in  vogue  at  that  time. 
Pensioner  did  all  that  he  was  then  required  to  do  under  the  law,  the  rules, 
and  the  practice  to  constitute  his  appeal  valid  at  the  date  it  was  tiled 
and  docketed,  and  the  Bureau  was  thus  fully  advised  that  he  questioned, 
by  his  said  appeal,  the  legality  of  the  Bureau  action  of  September  6, 
1900,  under  which  his  wife  was  being  paid  one-half  his  pension,  and 
that  he  asserted  his  right  and  title  to  said  money.  While  there  was  no 
rule  of  practice  or  departmental  decision  governing  suspension  of  pay- 
ment in  such  cases,  yet  the  Department  is  of  the  opinion  that  the 
Bureau  should  have  suspended  pa3'ment  to  the  wife  of  the  one-half  of 
the  pension  in  controvers}^  February  IS,  1901,  and  pending  the  I'on- 
sideration  of  the  appeal,  and  that  the  continuation  of  the  paA'ment  of 
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one-half  his  pension  to  his  wife  subsequent  thereto  was  error.     (See 
first  paragraph  of  Rule  13  of  Practice,  approved  May  5,  1899.) 

The  first  intimation  to  the  Department  as  to  the  Bureau  practice  in 
this  regard  was  on  September  26,  1901,  in  the  Bureau's  response  to 
departmental  decision  in  the  case  of  Loughry  v.  Loughry  (11  P.  D., 
523),  decided  August  31, 1901.  In  that  case  the  appeal  was  filed  July 
29,  1901,  over  five  months  subsequent  to  the  Ellis  decision,  and  nearly 
two  months  after  departmental  instructions  of  May  1, 1901,  requiring 
proof  of  service  of  a  copy  of  the  proposed  appeal  upon  the  appellee 
to  aecompan}'  the  appeal  in  order  to  perfect  the  same.  The  appellant 
had  failed  to  perfect  his  appeal  by  proof  of  service.  He  had  filed  a 
motion  to  suspend  payment  of  one-half  his  pension  to  his  wife  pend- 
uig  the  decision  on  his  appeal.  In  dismissing  his  appeal  and  motion  it 
was  stated  by  the  Department: 

It  will  not  be  assumed  that  the  Bureau  would  continue  the  payment  of  money  to 
the  wife  while  the  question  as  to  her  right  to  receive  the  same  was  pending  before  the 
Department;  but,  as  already  indicated,  the  appeal  in  this  case  not  being  perfected  by 
proof  of  service  of  notice  the  motion  must  also  be  dismissed.  ^ 

On  September  26,  1901,  the  Bureau,  after  quoting  the  above  para- 
graph from  the  Loughry  decision,  made  the  following  inquiries: 

First.  Whether  it  was  the  intention  of  the  Department  to  hold  that  where  a  case 
has  been  allowed  under  the  act  of  March  3,  1899,  and  an  appeal  filed,  this  Bureau  is 
to  suspend  payment  to  the  wife  pending  the  decision  of  the  appeal;  and 

Second.  If  suspension  of  payment  to  the  wife  is  to  l)e  made  pending  an  appeal  in 
the  act  of  March  3,  1899,  cases,  is  it  the  desire  that  payment  be  made  to  the  pen- 
sioner of  the  entire  amount  pending  decision  on  the  appeal,  or  to  suspend  the  one- 
half  the  pension  that  may  be  due  the  wife? 

The  Department,  in  response  to  said  inquiries,  stated: 

The  legal  effect  of  an  api)eal  by  either  party  from  the  Bureau  action  under  the  act 
of  March  3,  1899,  involving  the  (luestion  of  a  division  of  the  soldier's  pension  is  to 
suspend  the  payment  of  so  much  of  the  pension  money  as  is  involved  in  the  action 
appealed  from,  and  no  more;  i.  e.,  one-half  the  amount  of  the  pension  from  the  date 
of  filing  the  application  therefor,  under  said  act,  or  so  much  thereof  as  remains 
unpaid  at  date  of  filing  a  completed  appeal. 

As  held  by  the  Deimrtment  in  the  case  of  Adams  v,  Adams  (12  P. 
D.,  377): 

The  same  reason  for  withholding  payment  of  the  one-half  of  the  pension,  the  title 
to  which  is  in  controversy,  from  the  date  of  filing  the  appeal,  applies  equally  to  the 
suspension  of  payment  of  the  one-half  pension  in  (controversy  from  the  date  of  filing 
an  application  therefor  under  said  act. 

The  application  or  dettlaration  of  a  claimant  under  said  act  of  March  3,  1899,  like 
an  appeal  by  claimant  or  pensioner,  serves  the  purpose  of  a  writ  of  suj)ersedeafl,  or 
other  similar  writs,  and  should  stay  further  Bureau  proceedings,  so  far  as  they 
involve  further  payment  of  the  one-half  of  the  pension  in  controversy,  pending  the 
adjudication  of  the  claim  by  the  Commisioner  of  Pensions  in  the  first  instance,  or 
pending  the  consideration  of  the  appeal  by  the  Secretary  in  the  second.  As  substan- 
tially stated  by  the  attorney  for  the  appellee,  they  are  analogous  to  writs  of  garnish- 
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ment  or  attachment  in  suits  at  law,  and  hold  the  property  on  statu  quo,  pending  the 
detennination  of  the  question  of  title. 

Such  must  necessarily  be  the  legal  effect  of  a  declaration  or  appeal,  in  cases  arising 
under  said  act,  as  otherwise  claimants  or  appellants  would  be  without  an  adequate 
remedy  to  protect  their  legal  right,  and  the  Grovemment  might  be  compel le<l  to  repay 
to  claimants  or  pensioners  money  wrongfully  paid  to  those  found  not  entitled  thereto 
under  the  law. 

On  March  18,  1902,  after  a  thorough  special  examination,  the 
Department  siLstained  the  appeal  of  pensioner  on  the  ground  that  the 
evidence  in  the  case  failed  to  show  that  pensioner  deserted  his  wife 
within  the  meaning  of  the  act  of  March  3,  1899,  which  decision  has 
since  remained  in  full  force. 

In  view  of  these  facts  the  Department  is  of  the  opinion  that  i>en- 
sioner  is  legally  entitled  to  a  restoration  of  all  pension  money  accruing 
subsequent  to  the  last  quarter!}^  payment  next  preceding  February  1?^, 
1901,  which  may  have  been  withheld  from  him  or  paid  his  wife. 

As  to  so  much  of  his  pension  as  was  paid  his  wife  prior  to  the  date 
of  filing  his  appeal,  February  18,  1901,  the  Department  is  of  the 
opinion  that  having  delayed  for  over  five  months  to  assert  his  right 
or  in  any  manner  to  question  the  legality  of  the  Bureau  action  of 
September  6,  1900,  he  should  be  held  to  have  waived,  by  his  assent, 
acquiescence,  and  laches,  his  right  to  reimbursement  of  paynient.s 
made  the  wife  prior  to  his  appeal.  The  Bureau  had  complete  jurisdic- 
tion in  the  claim  on  the  part  of  the  wife.  The  only  error  on  the  part 
of  the  Bureau  was  one  of  judgment  or  opinion  merely  as  to  the  suf- 
ficiency or  weight  of  the  testimony  as  to  marital  desertion.  No  error 
of  law,  fraud,  or  mistake  of  fact  was  involved. 

So  long  as  the  Bureau  action  was  unquestioned  by  the  pensioner  or 
unreversed  or  modified  by  this  Department  it  was  unimpaired,  and 
justified  the  payment  to  the  wife  of  one-half  his  pension  under  the 
first  proviso  of  the  act  of  March  3,  1899. 

'  A  clear  distinction  is  to  be  observed  between  so  much  of  this  case 
as  relates  to  reimbursement  of  payments  made  under  such  Bureau 
action  prior  to  filing  an  appeal  and  cases  where  payments  were  erro- 
neously made  when  the  declaration  or  application  was  void  and  con- 
ferred no  jurisdiction  upon  the  Bureau  to  adjuicate  the  claim,  as  in 
the  cases  of  Richards  v.  Richards  (11  P.  D.,  77),  Henrj^  R.  Rothery 
(ibid.,  255),  and  Kilmer  v,  Kilmer  (13  P.  D.,  270).  In  the  cases  last 
above  cited  the  Bureau  was  required  to  reimburse  the  pensioners  the 
full  amount  withheld  from  them  and  paid  their  wives  because  the 
declarations  or  applications  of  the  wives  in  those  cases  were  void, 
having  been  prematurely  filed  prior  to  six  months  from  the  passage 
of  said  act  of  March  3,  1899. 

In  the  case  under  consideration  the  wife's  declaration  or  application. 
based  upon  the  first  proviso  of  said  act,  was  filed  September  28,  ISt^i^ 
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over  six  months  after  the  approval  of  said  act.  It  was  valid  and  con- 
tained all  the  allegations  necessar}^  to  entitle  her  to  one-half  her 
husband's  pension,  if  the  allegations  were  properly  supported  by 
proof.  The  Bureau  found  the  proof  sufScient.  The  Department, 
which  in  this  case  is  the  appellate  or  supervisory  power,  found  the 
proof  insufficient.  The  payments  to  the  wife  prior  to  pensioner's 
appeal  were  regularly  made  under  the  Bureau  action  then  in  full  fprce 
and  eflfect,  and  in  view  of  pensioner's  acquiescence  and  assent,  as 
evidenced  by  his  silence  and  long  delay  in  asserting  his  legal  right  to 
question  the  validity  of  said  Bureau  action  by  appeal  or  motion  to 
reopen  the  claim,  the  Department  is  of  the  opinion  that  his  right 
to  reimbursement  is  limited  in  this  case  by  his  appeal  to  the  amount 
withheld  from  him  subsequent  to  the  date  on  which  he  filed  his  appeal, 
as  hereinbefore  stated. 

The  Department  is,  however,  of  the  opinion  that  the  Bureau  should 
have  allowed  so  much  of  pensioner's  claim  filed  January  2,  1904,  as 
embraced  reimbursement  of  payments  made  the  wife  subsequent  to  • 
February  18,  1901,  and  for  this  reason  the  action  appealed  from  is 
reversed. 

The  papers  in  the  case  are  herewith  returned  with  the  suggestion 
that  prompt  action  be  taken  to  reimburse  pensioner  the  amount  to 
which  he  is  entitled  under  the  law  and  practice  as  herein  construed. 

It  may  not  be  inappropriate  to  state,  in  conclusion,  that  this  is  the 
first  appeal  in  which  the  question  of  reimbursement  of  pension  money 
disbursed  to  the  wife  prior  to  an  appeal,  under  a  Bureau  adjudication 
which  was  reversed  on  appeal  for  error  of  judgment  merely,  has 
arisen. 

Under  the  present  code  of  practice,  as  now  embodied  in  Order  69  of 
the  Bureau,  approved  May  21,  1902,  and  amended  May  20,  1903  (see 
Bowman  v.  Bowman,  14.  P.  D.,  120),  and  Rules  of  Departmental  Prac- 
tice, Nos.  16  to  21,  inclusive,  copies  of  which  are  hereto  appended, 
erroneous  payments  to  either  claimants  or  pensioners  under  the  act  of 
March  3,  1899,  are  not  likely  to  occur.  So  far  as  this  Department  is 
advised,  no  errors  in  that  regard  have  occurred  since  the  adoption  of 
said  Order  and  Rules  of  Practice. 

BuLEs  OP  Practice  Befobe  the  Department  of  the  Interior  in  Appeals  from 
Pension  Bureau  Action  in  Cases  Arising  under  the  First  Three  Provisos  of 
THE  Act  of  March  3,  1899. 

RuU  16. 

Upon  the  adjudication  of  a  claim  for  division  of  pension  under  the  act  of  March  3, 
1899,  in  the  Bureau  of  Pensions,  both  parties  will  be  promptly  notified  by  the  Bureau, 
by  roistered  letter,  of  the  action  taken.  Either  party  will  be  allowed  thirty  days 
from  receipt  of  eaid  notice  to  appeal  from  said  action,  the  appeal  to  be  accompanieii 
by  due  proof  of  service  of  a  copy  thereof  upon  the  appellee,  as  requireii  by  Rule  17. 
UnlesB  such  Bureau  action  is  appealed  from  within  thirty  days  from  receipt  of  said 
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notice,  the  Bureau  action  shall  be  deemed  to  be  final  to  the  extent  that  all  payments 
or  divisions  of  pension  in  accordance  with  such  Bureau  action  will  not,  in  the  absence 
of  fraud  or  mistake  of  fact,  be  disturbed. 
.  [Adopted  and  approved  May  6,  1902.] 

Rule  17. 

Appeals  from  Bureau  action  in  cases  under  the  first,  second,  and  third  provisoi9  of 
the  act  of  March  3, 1899,  should  be  accompanied  by  due  proof  of  service  of  a  copy  of 
the  appeal  upon  the  appellee  or  his  or  her  attorney  of  record. 

Proof  of  service  must  be  such  as  will  satisfy  the  Department  that  the  appellee  has 
been  informed  of  the  appeal  and  the  contents  thereof,  and  may  consist  of,  firpt,  a 
written  acceptance  of  service  by  the  appellee  or  his  or  her  attorney  of  record ;  or, 
second,  a  postal  registry  return  receipt  card,  signed  by  appellee  or  attorney  of  record, 
accompanied  by  an  affidavit,  showing  that  on  a  certain  date  a  copy  of  the  appeal  was 
mailed  in  a  registered  letter,  postpaid,  to  the  apj)ellee  or  the  attorney  of  reeoni, 
addressed  to  a  certain  f)ost-oflRce  (naming  it) ;  that  the  card  was  returned  in  acknowl- 
edgment of  the  receipt  of  such  letter;  or,  third,  an  affidavit  showing  that  on  a  cer- 
tain day  and  at  a  certain  place  a  copy  of  the  appeal  was  personally  delivered  to  the 
appellee  or  his  or  her  attorney  of  record. 

Appeals  in  this  class  of  cases  unaccompanied  by  due  proof  of  service  or  a  satit^fac- 
tory  reason  why  personal  service  can  not  be  made  will  not  l)e  filed,  docketed,  or 
considered,  but  will  be  promptly  retume<l  to  the  appellant  or  his  or  her  attorney  of 
record  for  compliance  with  this  rule. 

[Formerly  Rule  14.     Adopted  and  approved  November  2,  1901.] 

Utile  18. 

Appeals  from  Bureau  action  in  cases  under  the  first,  second,  and  third  pro\'i806  of 
the  act  of  March  3,  1899,  when  accompanied  by  due  proof  of  service  of  a  copy 
thereof  upon  the  appellee,  will  be  filed,  docketed,  and  numbered,  and  the  Bureau  of 
Pensions,  the  appellant,  and  appellee  promptly  notified  thereof.  The  appeal  will 
operate  to  suspend  further  payment  of  the  one-half  pension  in  controversy  until  a 
decision  shall  have  been  rendered  therein  by  the  Department,  and  the  appellee  will 
be  allowed  thirty  days  from  the  date  of  filing  and  docketing  the  appeal  in  which  to 
file  an  answer,  brief,  or  argument  in  opposition  to  the  appeal  or  in  support  of  the 
Bureau  action  appealed  from. 

[Formerly  Rule  15.     Adopted  and  approved  November  2,  1901.] 

Rule  19. 

Appeals  from  the  Bureau  action  in  cases  imder  the  first,  second,  or  third  provisos 
of  the  act  of  March  3, 1899,  should  be  confined  to  cases  under  that  a(»t,  and  not  joined 
with  an  appeal  from  action  in  an  invalid  claim  or  claims  under  other  acts  of  Congreaei, 
and  when  perfected  by  due  proof  of  service  of  a  copy  of  the  appeal  upon  the  apitellee, 
as  required  by  Rule  17,  should  l)e  addressed  to  the  Secretary  of  the  Interior.  This 
appeal  should  state  the  post-office  address  of  the  appellant  and  apj)ellee  and  the  cer- 
tificate number  and  the  service  (company  and  regiment,  etc.)  of  the  pensioner,  and 
should  briefly,  but  specifically,  state  the  error  of  law  or  fact  complained  of  and  the 
grounds  relied  upon  for  reversing  or  modifying  the  Bureau  action  appealed  from. 

No  additional  evidence  upon  the  merits  of  the  claim  should  be  filed  by  either 
appellant  or  appellee,  or  considered  on  appeal. 

[Adopted  and  approved  February  25, 1903.] 
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Rule  eo. 

When,  after  appeal  in  cases  under  the  first,  second,  or  third  provisos  of  the  act  of 
March  3,  1899,  the  case  is  remanded  to  the  Bureau  for  further  action,  read  judication, 
an<i  report,  and  the  Bureau  reports  that  the  action  appealed  from  is  receded  from  or 
that  the  (x>ntention  of  the  appellant  is  conceded  to  be  well  taken,  the  appeal  will  be 
disiuisped  and  the  appellee  will  be  entitled  to  thirty  days  in  which  to  appeal  from 
the  adverse  Bureau  action,  during  which  period  suspension  of  payment  of  the  one- 
half  of  the  pension  in  controversy  will  \)e  continued  unless  the  ripht  of  appeal  is  sooner 
waived  by  such  api)ellee. 

All  rules  and  orders  heretofore  promulgated  inconsistent  with  the  foregoing  are 
hereby  abrogated. 

[Adopted  and  approved  February  25,  1903.] 

Rule  21. 

Motions  for  reconsideration  of  departmental  decisions  in  cases  for  division  of  pen- 
sion under  the  act  of  March  3,  1899,  should  be  addressed  to  the  Secretary  of  the 
Interior  and  refer  to  the  docket  number  of  the  appeal,  stating  the  names  of  the 
parties.  The  motion  should  briefly,  but  specifically,  state  the  error  of  law  or  of  fact 
in  the  decision  sought  to  be  reversed  or  modified  and  clearly  indicate  the  grounds 
relied  upon  for  reversing  or  modifying  the  decision,  and  may  be  accompanied  by 
brief  or  argument  in  support  thereof.  The  motion  should  be  accompanied  with  due 
proof  of  service  of  a  copy  of  the  motion  upon  the  opposite  party  or  his  or  her 
attorney,  as  indicated  in  Rule  17  of  Pratrtice. 

The  opposite  party  will  be  allowed  thirty  days  in  which  to  reply  to  said  motion, 
if  desired,  by  answer,  brief,  or  argument,  and  thereupon  the  motion  will  be  promptly 
considered  by  the  Department  and  a  copy  of  the  departmental  decision  or  order,  on 
the  motion  for  reconsideration,  will  be  duly  forwarded  to  the  parties  or  their  attor- 
neys by  the  Bureau  of  Pensions. 

No  motion  for  reconsideration  of  a  departmental  decision  under  said  ac^t  shall 
operate  to  suspend  payment  of  one-half  the  pension  in  controversy  unless  expressly 
directed  by  this  Department. 

The  requirements  of  Rules  17  and  19  of  Practice,  as  to  appeals,  are  applicable  to 
motions  for  reconsideration  under  said  act. 

[Adopted  and  approved  October  28,  1903.] 


EVIDENCE— BUKDEN    OF    PROOF-nJOINT    RESOLUTION    JUXT    1,    190«— 

PRACTICE. 

Catharine  A.,  widow  of  Isaac  P.  Brown,  alias  Albert  B.  Cole. 

1.  No  burden  of  proof  rests  upon  the  Government,  in  an  adjudication  under  section 

2  of  the  joint  resolution  of  July  1,  1902,  to  show  a  soldier  received  the  yx)unty  or 
gratuity  referred  to  in  that  section;  but  the  burden  of  proof  rests  alone,  through- 
out said  adjudication,  upon  the  claimant  to  show  to  the  satisfaction  of  the  Com- 
.  missioner  of  Pensions  and  the  Secretary  that  said  soldier  did  not  receive  such 
bounty  or  gratuity. 

2.  A  claimant,  in  seeking  to  establish  this  fact,  should  produce  all  obtainable  evi- 

dence tending  materially  to  show  the  facts,  circumstances,  and  conditions  as 
regards  payment  or  receipt  of  such  bounty  or  gratuity  of  the  soldier's  second 
enlistment,  and  competent  testimony  upon  this  point  is  that  of  comrades, 
officials,  or  ex-officials  of  the  State,  county,  or  municipality  where  such  enlist- 
ment was  made,  or  other  persons  who  were  in  a  position  to  have  personal  or 
record  knowledge  of  the  matter  of  such  bounty  or  gratuity. 
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3.  A  clainn  should  not  be  rejected  until  the  claimant  has  been  called  upon  and  given 

a  fair  opportunity  to  furnish  such  testimony. 

4.  Whether  the  evidence  in  any  case  establishes  the  fact  tliat  the  soldier  did  not 

receive  such  bounty  or  gratuity  is  a  question  of  judgment  on  all  such  facts,  cir- 
cumstances, and  conditions  shown. 

Assistant  Secretary  M,   W,  Miller  to  the  Commissioner  of  Pensi/)ns^ 

March  23,  lOOJ^. 

This  appellant,  Catharine  A.  Brown,  widow  of  Isaac  P.  Brown, 
who  sei'ved  as  Albert  B.  Cole  in  Company  D,  Fortieth  Missouri 
Infantry  from  August  23,  1864,  to  August  18,  1866,  and  died  March 
4,  1891,  was  allowed  pension  as  such  widow  in  January,  1892,  Certifi- 
cate No.  320620,  under  the  act  of  June  27,  1890,  but  in  September, 
1896,  was  dropped  from  the  rolls  on  the  ground  that  the  soldier 
deserted  March  1,  1863,  and  was  never  honorably  discharged  from  a 
prior  service  in  Company  C,  Fifth  Iowa  Infantry,  in  which  he  enlisted 
July  16,  1861,  and  on  November  19,  1901,  this  action  was  affirmed  on 
appeal. 

On  July  28,  1902,  she  filed  a  new  claim  under  said  act,  and  claiming 
the  benefits  of  the  joint  resolution  of  July  1,  1902,  which  was  rejected 
March  20,  1903,  on  the  same  ground  upon  which  pension  was  with- 
drawn, and  the  further  ground,  as  to  the-  rights  claimed  under  said 
joint  resolution — 

of  the  claimant's  declared  inahility  to  prove  that  the  soldier  did  not  receive,  at  his 
last  enlistment,  bounty  in  excess  of  that  to  which  he  would  have  been  entitled  had 
he  served  faithfully  until  honorably  dischai^f^  in  his  first  service. 

In  this  appeal,  filed  April  11,  1903,  it  is  contended  that  the  claim- 
ant should  not  be  required  to  prove  the  negative  as  to  receipt  by  the 
soldier  of  bounty  as  stated  in  the  last  rejection;  that  the  best  evidence 
obtainable  fails  to  show,  and  there  is  no  evidence  tending  to  show, 
that  he  ever  received  any  bounty  whatever  on  his  reenlistment,  and 
that  the  burden  of  proof  that  he  did  receive  such  bounty  should  rest 
upon  the  Government. 

This  last  contention  contains  no  force.  The  burden  of  proof  in  any 
claim  does  not  rest  upon  or  shift  to  the  Government,  but  rests  upon 
the  claimant  alone  throughout  the  adjudication  of  his  claim.  The 
rules  of  proof,  and  particularly  those  as  to  burden  of  proof  which 
apply  in  the  courts,  do  not  in  all  respects  or  to  the  same  extent  apply 
in  the  ordinary  adjudication  of  a  pension  claim;  and  such  rules  can  not 
so  apply  to  such  adjudications  because  of  the  nature  of  the  latter,  they 
being  ex  parte  proceedings  in  which  it  is  incumbent  solely  upon  the 
claimant  to  show,  to  the  satisfaction  of  the  Commissioner  of  Pensions 
and  the  Secretary,  that  he  or  she  is  entitled  in  all  respects  to  the 
gratuity  of  pension  claimed.  The  Commissioner  or  the  Secretary 
may,  in  order  to  satisfy  himself  as  to  such  title,  require  of  a  claimant 
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whatever,  within  reasonable  bounds,  in  the  way  of  evidence  he  may 
desire;  and  the  principal  question  in  any  case  is  as  to  the  reasonable- 
ness of  any  such  requirement,  which  must  depend  largely  upon  the 
facts  and  the  evidence  in  that  particular  case. 

While  the  law  alone  determines  what  facts  or  conditions  shall  entitle 
to  pension,  the  Commissioner  of  Pensions  and  the  Secretary  determine, 
generally,  what  shall  be  competent  and  sufficient  evidence  and  proof 
of  such  facts  and  conditions.  In  this  case  it  is  no  objection  to  the 
Commissioner's  action  that  ''proof  of  a  negative"  is  required  of  the 
claimant.  The  law  itself  necessitates  such  proof.  It  provides  (section 
2  of  said  joint  resolution): 

That  in  the  administration  of  the  pension  laws  any  enlisted  man  of  the  Army, 
including  regulars,  volunteers,  and  militia,  or  any  appointed  or  enlisted  man  of  the 
Navy  or  Marine  Corps,  who  was  honorably  discharged  from  the  last  contract  of 
service  entered  into  by  him  during  the  late  war  of  the  rebellion,  shall  be  held  and 
considered  to  have  been  honorably  discharged  from  all  similar  contracts  of  service 
previously  entered  into  by  him  with  the  United  States  during  said  war: 

Provided^  That  such  enlisted  or  appointed  man  served  not  less  than  six  months 
under  said  last  enlistment  or  appointment,  that  his  entire  service  under  said  last 
enlistment  or  appointment  was  faithful,  and  that  he  did  not  receive  by  reason  of 
said  last  enlistment  or  appointment  any  bounty  or  gratuity  other  than  from  the 
United  States  in  excess  of  that  to  which  he  would  have  been  entitled  if  he  had  con- 
tinued to  serve  faithfully  until  honorably  discharged  under  any  contract  of  service 
previously  entered  into  by  him,  either  in  the  Army,  Navy,  or  Marine  Corps  during 
the  war  of  the  rebellion. 

One  of  the  facts  which,  on  proof,  entitle  a  claimant  to  the  benefit  of 
said  law,  is  that  the  soldier  "did  not  receive"  the  bounty  referred  to. 
The  requirement  made  of  this  claimant,  therefore,  is  not  a  mere  gra- 
tuitous rule  of  the  Conunissioner  of  Pensions,  prescribed  by  him  under 
his  discretionary  power  for  the  purpose  of  satisfying  himself  of  the 
claimant's  title  to  the  benefits  of  the  law,  but  it  is  a  positive,  express 
statutory  condition  upon  which,  in  part,  the  claimant's  title  to  such 
benefit  is  by  the  law,  predicated  and  under  the  law  depends,  substan- 
tively and  essentially.  The  law  requires  that  she  show  this  soldier 
"  did  not  receive  "  such  bounty  or  gratuity,  and  it  rests  with  the  Com- 
missioner and  the  Secretary  merely  to  decide  whether  the  evidence  in 
the  case  satisfactorily  shows  this  negative  fact  required  by  the  law. 

There  is,  in  this  case,  not  a  particle  of  evidence  tending  even  to 
show  that  the  soldier  ever  received  any  bounty  or  gratuity  on  account 
of  any  or  all  of  his  service  except  $66.66,  two-thirds  of  the  amount 
of  bounty  payable  under  the  act  of  July  22,  1861,  which  portion  of 
said  amount  was  paid  him  on  his  second  enlistment  in  accordance  with 
the  provisions  of  that  act,  and  under  that  act  he  would  have  been 
entitled,  under  his  first  enlistment  and  upon  an  honorable  discharge 
therefrom,  to  no  more  than  $100. 

It  is  shown  by  the  records  of  the  National  Government  that  he 
received  only  this  sum  of  ^^^.%^  bounty,  and  no  more;  and  the  only 
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question  in  the  case  is  whether  he  received  any  local  bounty  in  addition. 
As  to  this,  there  is,  as  stated,  no  evidence  whatever.  There  is  no 
State,  county,  municipal,  or  other  record  or  evidence  showing,  or 
tending  to  show,  either  that  he  received  any  local  bounty  or  that  any 
local  bounty  was  paid  to  anyone  on  account  of  service  in  said  organi- 
zation in  which  he  enlisted,  or  in  an}^  other  service  at  that  time  in  that 
State  (Missouri)  or  county  or  city.  It  is  stated  on  a  slip  attached  to 
the  brief  face,  the  authority  for  which  statement  is  not  given,  that  the 
State  of  Missouri  paid  no  bounties.  The  adjutant-general  of  the  State 
certifies  merely  that  he  has  no  records  of  the  payment  of  bounty  during 
the  civil  war;  and  the  auditor  for  the  city  of  St.  Louis,  where  the 
soldier's  second  enlistment  was  made,  certifies  that  he  also  has  no  such 
records.  The  claimant  refers  in  one  statement  to  a  letter  of  the  lieu- 
tenant of-  the  soldier's  company,  in  his  second  service,  which  letter  is 
not  found  in  the  files,  that  he  knows  nothing  of  any  bounty  to  the 
soldier. 

It  appears  from  slips  in  the  case  that  the  rejection  is  based  upon  the 
fact  that  the  soldier  enlisted  in  his  second  service  under  an  assumed 
name  and  at  a  time  during  the  war  when  large  sums  of  money  are 
*'well  known"  to  have  been  paid  as  bounty,  from  which  facts  it  is 
inferred  as  probable  that  he  received  such  a  bounty  in  addition  to  that 
noted;  and  this  inference  is  taken  to  be  so  strong  that  there  must  be 
*' positive  evidence"  that  no  such  bounty  was  in  fact  paid  him. 

Neither  of  these  facts,  however,  has  any  tendency  whatever  to  show 
the  soldier  received  any  other  bounty  than  that  shown  of  record.  His 
known  desertion  from  his  first  service  was,  of  itself,  sufficient  reason 
for  his  assuming,  on  again  enlisting,  another  name,  so  as  to  avoid  dis- 
covery of  and  punishment  for  such  desertion. 

There  is  no  basis  in  the  evidence  for  supposing  he  assumed  such 
name  in  order  to  secure  bounty,  because  it  is  not  shown  that  any 
bounties  were  paid  to.  or  received  by  any  in  such  proximity  to  his 
enlistment,  in  point  of  time  or  place  or  organization,  as  to  render  it  at 
all  probable  that  he  receive  a  "large  sum"  as  additional  bounty. 
There  is  no  "well-known"  fact  that  members  of  this  organization 
received  such  sums,  or  that  such  were  paid  at  that  time  and  place;  all 
or  some,  at  least,  of  which  facts  should  be  definitely  shown  in  order  to 
give  rise  to  any  particular  inference  from  the  evidence  that  this  soldier 
received  such  bounty. 

The  mere  fact,  well  known  though  it  may  be,  that  large  bounties  were 
paid  generally  about  this  time  of  the  war — the  fall  of  1864 — because  of 
the  exigencies  of  the  service  at  that  period,  is  not  alone  sufficient  upon 
which  to  base  the  rejection  of  a  claim.  It  shows  a  possibility  only, 
and  no,  or  but  little,  probability  that  such  bounty  was  paid  in  any  par- 
ticular case,  and  each  case  should  be  thoroughly  investigated  to  deter- 
mine its  own  facts  as  to  such  matter. 
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This  claimant  has  conformed  to  all  requirements  possible  for  her, 
it  seems,  to  conform  to,  by  producing  evidence  that  there  I3  no  State 
or  local  record  showing  any  payment  of  bounty  to  this  soldier  or  to 
any  of  his  organization.  Her  request  for  the  post-offioe  addresses  of 
<?omi*ade8,  that  she  might  secure  their  testimony-  in  her  case,  was  denied, 
as  appears  from  slip  attached  to  the  brief  face,  because  the  State  paid 
no  bounties. 

This  request  might  well  have  been  granted.  If  it  were  shown  that 
others  enlisting  at  the  same  time  and  place  received  additional  boun- 
ties there  would  be  some  basis  for  holding  it  not  satisfactoril}"  estab- 
lished that  he  also  did  not  receive  such  a  bounty.  In  fact,  it  might 
have  been  definitely  shown  that  he  did  not  receive  such  bounty  or  that 
he  did.  The  fact  that  the  State  paid  no  bounties  was  not  conclusive 
against  the  claimant,  rather  in  her  favor,  and  there  may  have  been 
bounties  paid  by  the  local,  county,  or  municipal  organizations,  although 
no  record  of  such  payments  be  extant.  The  testimony  of  comrades, 
and  possibly  of  others,  city  and  county  ex-officials  now  living  who  were 
in  a  position  to  have  known  of  the  facts  as  to  such  bounties  and  as  to 
the  circumstances  of  enlistment,  might  properly  have  been  secured. 

A  proper  and  fair  adjudication  under  said  second  section  of  said 
joint  resolution  would  appear  to  require  that  a  claimant  be  called  upon 
to  furnish  the  affidavits  of  such  comrades  and  ex  officials  and  others  in 
A  position  to  have  had  personal  knowledge  of  the  facts  as  to  such 
bounties,  and  all  the  conditions  of  the  particular  enlistment  in  question, 
as  well  as  the  record  evidence  obtainable  locally  from  State,  county,  or 
municipal  officers,  and  upon  such  a  prima  facie  showing  that  special 
•examination  be  ordered,  when  deemed  advisable,  as  in  other  cases. 

In  this  case,  however,  no  such  further  particular  adjudication  appears 
to  be  necessary  to  a  satisfactory  decision  of  the  question  herein.  The 
claimant  has  shown  that  there  is  no  record  as  to  payment  of  local  bounty 
or  other  gratuity  to  this  soldier  or  to  any  of  his  organization;  and  there 
is  nothing  whatever  tending  to  any  extent  to  show  that  he  received  any 
such  bounty  or  gratuity,  or  that  any  such  was  paid.  The  natural  and 
necessary  inference  is  that  he  did  not  receive  any  bounty  or  gratuity 
other  than  that  paid  him  by  the  National  Government.  The  claimant 
has  therefore  satisfactorily  established,  prima  facie,  her  right  to  the 
benefit  of  said  second  section  of  said  joint  resolution,  and  the  rejection 
of  her  claim  is  reversed  for  read  judication  accordingly. 
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DISCHABOE— DESERTION— JOINT   RESOLUTION    OY    JITLY    1,    190»— ACT 

JUNE  «7,   1890. 

Bridget  Whelan  (widow). 

The  "bounty  or  gratuity**  specified  in  the  second  section  of  the  joint  reeolution  of 
July  1,  1902,  comprises  only  those  additional  governmental  benefits  conferred 
or  compensations  paid,  other  than  pay  and  pensions,  for  or  on  account  of  military 
service  rendered  or  to  be  rendered,  and  does  not  include  the  consideration  paid 
to  a  substitute  soldier  by  his  principal  under  their  private  contract  whereby  the 
former  agrees  to  serve  in  the  place  and  stead  of  the  latter. 

Assistant  Secretm^y  M,  W.  Miller  to  the  Commissioner  of  Pensions^ 

March  26,  190Ji. 

This  appellant,  Bridget  Whelan,  on  September  9, 1898,  filed  a  claim. 
No.  682322,  for  pension  under  the  act  of  June  27,  1890,  as  widow  of 
Edward  Whelan,  who  was  a  member  from  February  16,  1865,  to 
September  5,  1866,  of  Company  K,  Thirteenth  Indiana  Infantry,  and 
who  died  September  2,  1898. 

Said  claim  was  rejected  November  2,  1900,  on  the  ground  that  the 
soldier  had  deserted  and  was  never  discharged  from  a  prior  service  in 
the  Fourteenth  Missouri  Cavalry,  the  War  Department  having  refused 
to  remove  the  charge  of  desertion  or  to  grant  an  honorable  discharge 
from  such  service. 

On  August  23,  1902,  she  filed  another  claim  under  the  provisions  of 
the  act  of  May  9,  1900,  amendatory  of  the  act  of  June  27, 1890,  and 
the  provisions  of  the  joint  resolution  of  July  1, 1902,  and  on  April  13, 
1903,  both  claims  were  rejected  on  the  same  ground  as  before,  and  the 
further  ground  that  on  his  second  enlistment  the  soldier  received  a 
bounty  or  gratuity  other  than  from  the  United  States  in  excess  of  that 
to  which  he  would  have  been  entitled  had  he  served  faithfully  to  the 
end  of  his  first  enlistment. 

In  appeal  filed  April  30, 1903,  it  is  contended  that  this  second  ground 
of  rejection  is  not  in  accordance  with  the  evidence. 

It  has  been  held  by  the  Department  that  to  entitle  to  pension  under 
the  act  of  June  27,  1890,  there  must  have  been  an  honorable  discharge 
of  the  soldier  from  all  service  contracted  by  him  to  be  rendered  during 
the  war  of  the  rebellion  (Sarah  Bush,  9 1*.  D.,  144);  and  that  this  hold- 
ing is  not  wholly  abrogated  by  said  joint  resolution,  but  is  only  modi- 
fied thereby  to  the  extent  that  a  soldier  who  was  honorably  discharged 
from  his  last  service  in  said  war  ''  shall  be  held  and  considered"  to 
have  been  honorably  discharged  also  from  "all  similar  contracts  of 
service  *  *  *  during  said  war"  when  the  conditions  of  the  pro- 
viso of  the  second  section  of  said  joint  resolution  are  shown  to  have 
existed.     (Daniel  G.  Peterson,  13  P.  D.,  346.) 
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This  case  rests  alone,  therefore,  upon  the  decision  of  the  question, 
under  said  proviso  of  said  joint  resolution,  whether  this  soldier 
received — 

*  *  *  by  reason  of  said  last  enlistment  or  appointment  any  bounty  or  gratuity 
other  than  from  the  United  States  in  excess  of  that  to  which  he  would  have  been 
entitled  if  he  had  continued  to  serve  faithfully  until  honorably  discharged  under 
any  contract  of  service  previously  entered  into  by  him,  either  in  the  Army,  Navy, 
or  Marine  Corps,  during  the  war  of  the  rebellion. 

As  to  this  question,  the  records  of  the  War  Department  show  the 
soldier  reenlisted  (in  said  Company  K)  as  a  substitute,  and  that  he 
then  "acknowledged  under  oath  to  have  agreed  with  his  principal  to 
become  his  substitute  in  the  military  service  for  a  sufficient  considera- 
tion paid  and  delivered  to  me  (Whelan)  on  the  16th  day  of  February, 
1865." 

It  is  thus  conclusively  established  that  this  soldier  did  receive,  for 
his  services  in  reenlisting,  some  consideration  other  than  a  bounty  or 
gratuity  from  the  United  States;  and  the  question  first  arising  is 
whether  such  consideration,  moving  from  a  principal  to  a  substitute, 
is  "bounty  or  gratuity"  within  the  meaning  of  said  joint  resolution. 

Such  consideration  conforms  to  the  general  definition  of  "bounty" 
as  given  in  Bouvier's  Law  Dictionary,  "an  additional  benefit  conferred 
upon,  or  a  compensation  paid  to,  a  class  of  persons."    (Vol.  1,  p.  261.) 

In  militarj^  law,  however,  the  term  has  been  confined  exclusively  to 
those  additional  benefits  conferred,  or  compensations  paid,  by  the 
National,  State,  county,  town,  or  municipal  governments,  to  induce 
enlistments  in  the  military  service,  or  to  further  the  military  pur- 
poses of  the  Government,  and  has  not  been  extended  to  those  benefits 
or  compensations  passing  between  individuals  under  their  private 
contracts  as  consideration  binding  them  primarily  in  their  relations 
toward  each  other,  and  only  secondaril}'  affecting  either  in  his  rela- 
tions toward  the  Government.  (See  15  Am.  and  Eng.  Enc.  of  Law, 
(o.  s  )  p.  445  et  seq.;  (n.  s.)  p.  670  et  seq.,  and  the  numerous  deci- 
sions there  cited.) 

A  "gratuity"  is  not  essentially  different,  though  distinguishable, 
from  a  "  bounty,"  in  the  sense  of  the  latter  word  as  used  in  military 
law  as  above  defined,  and  was  evidently  here  employed  to  indicate  the 
different  legal  effects  which  follow  a  bounty  the  right  to  which  is  con- 
ferred prior  to  enlistment  or  to  rendition  of  the  service  on  account  of 
which  it  is  given,  and  one  the  right  to  which  is  conferred  subsequent 
to  such  enlistment  or  to  rendition  of  such  service;  the  former  bounty, 
or  promise  thereof,  being  held  to  give  rise,  upon  rendition  of  the  serv- 
ice, to  a  conti-actual  relation,  which  may  base  a  legal  action  for  recov- 
ery of  such  bounty  even  should  the  law  conferring  it  be  repealed, 
while  the  latter  bounty  is  wholly  gratuitous,  for  recovery  of  which  no 


Digitized  by 


Google 


882  DECISIONS    BELATING    TO    PENSIONS. 

action  will  lie  if  the  law  be  repealed  prior  to  actual  payment  of  the 
bounty.     (See  the  decisions  cited  in  above  digests.) 

It  Ls  stated  by  Sutherland  on  Statutory  Construction,  section  254, 
that  words  in  common  use  having  a  technical  meaning  ''will  be  under- 
stood in  a  technical  sense  when  the  act  treats  of  the  subject  in  relation 
to  which  such  words  are  technically  employed." 

Also  in  section  265,  that — 

Where  words  have  been  long  used  in  a  technical  sense  and  have  been  judicially 
construed  to  have  a  certain  meaning,  and  have  been  adopted  by  the  legislature  as 
having  a  certain  meaning  prior  to  a  particular  statute  in  which  they  are  used,  the 
rule  of  construction  requires  that  the  words  used  in  such  statute  should  be  construed 
according  to  the  sense  in  which  they  have  been  so  previously  used. 

The  compensation  received  by  a  substitute  from  his  principal  in  con- 
sideration of  the  former  performing  the  service  legally  devolving  upon 
the  latter  is  not  a  '' bounty  "  or  a  ''gratuity  "  in  either  the  popular  or 
the  legal  sense  of  these  words;  and  the}^,  as  used  in  said  joint  resolu- 
tion, must  be  held  to  mean  only  what,  in  both  popular  and  legal  under- 
standing, they  have  been  universall}"  considei'ed  to  mean — viz,  as  above 
stated,  those  additional  governmental  benefits,  aside  from  pay  and  pen- 
sion, granted  for  or  on  account  of  military  service  rendered  or  to  l)e 
rendered. 

It  is  therefore  held  that  the  consideration  paid  to  a  substitute  soldier 
by  his  principal  under  their  private  contract,  whereby  the  former 
agrees  to  serve  in  the  place  and  stead  of  the  latter,  is  not  '^  bounty  or 
gratuity "  within  the  meaning  of  said  joint  resolution,  and  does  not 
debar  such  soldier  or  his  widow  from  the  benefits  to  be  derived  under 
section  2  of  said  joint  resolution. 

The  nature  or  amount  of  the  considemtion  received  by  this  soldier 
from  his  principal. is  therefore  immaterial,  and  it  is  necessary  only  to 
be  shown,  to  entitle  the  claimant  to  a  holding  herein,  that  the  soldier 
was  honorably  discharged  from  his  former  service  during  the  war  of 
the  rebellion;  that  (1)  his  service  under  his  last  enlistment  was  of  six 
months'  duration;  (2)  that  such  service  was  faithful,  and  (3)  that  he 
received  no  bounty  or  gratuity,  as  above  defined,  other  than  from  the 
United  States,  in  excess  of  that  to  which  he  would  have  been  entitled 
if  he  had  continued  to  serve  faithfully  until  honorably  discharged 
from  such  former  service. 

The  records  of  the  War  Department  show  his  last  service  exceeded 
six  months  and  was  faithful,  and  there  is  no  record  or  other  evidence 
that  he  ever  received  any  bounty  or  gratuity  whatever  from  any 
governmental  agency — National,  State,  or  municipal. 

It  appears  from  the  statements  in  the  case  of  the  claimant's  attorney 
that  the  report  of  the  adjutant-general  of  the  State  of  Indiana  for  the 
period  of  the  war  (vol.  1,  p.  74)  shows  ''no  premiums  or  bounties 
were  offered  or  paid  by  the  State." 
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The  auditor  for  Laporte  County,  Ind.,  where  this  soldier  enlisted, 
also  certifies  that  that  county  had  no  part  in  the  payments  of  bounties, 
but  each  township  had  its  separate  organization  for  collecting  and  dis- 
bursing them,  and  that  there  are  no  records  as  to  such  bounties,  either 
of  the  county  or  of  the  township,  on  file  or  to  be  found. 

It  is  stated  that  the  soldier  himself  in  1889,  when  applying  to  the 
War  Department  for  the  removal  of  the  charge  of  desertion  and  the 
gi-anting  of  an  honorable  discharge  from  that  service,  stated  his  last 
enlistment  was  not  made  for  the  purpose  of  receiving  any  bounty 
or  other  gratuity  that  he  would  not  be  entitled  to  had  he  remained  in 
his  former  service. 

The  claimant  states  that  had  the  soldier  received  an}^  bounty  or 
other  gratuity  he  would  have  sent  it  to  her  and  she  would  have  known 
it,  but  he  sent  her  only  $5  on  his  reenlistment,  and  in  June  or  July 
next  thereaft^*  $100,  and  for  fifteen  months  of  his  former  service  he 
sent  her  nothing,  claiming  he  had  not  received  his  pay. 

There  is  no  evidence  wliatever  tending  to  show  this  soldier  ever 
received  any  bounty  or  gi'atuity,  and  it  can  not  be  assumed  that  he 
did  receive  any.  All  sources  of  information  appear  to  be  exhausted; 
the  proof  is  as  complete  as  the  case  is  susceptible  of,  and  the  claimant 
can  not  be  held  to  impossible  proof.  This  joint  resolution  is  remedial 
in  character,  and  should  be  liberally  construed  and  applied,  and  its 
benefits  accorded  those  within  its  perview  who  reasonably  appear  to 
have  fulfilled  the  conditions  in  fact  specified  as  entitling  to  such  bene- 
fits. It  is  reasonable  to  suppose  that  had  this  soldier  received  any 
such  bounty  or  gratuity  this  claimant  and  others  would  have  been 
cognizant  thereof,  and  the  fact  that  none  is,  so  far  as  appears,  tends 
negatively  to  prove  there  was  no  such  bounty  or  gratuity. 

The  soldier  should,  therefore,  be  held  and  considered  to  have  been 
honorably  discharged  from  his  former  service  or  services,  and  the 
action  appealed  from  is  reversed  accordingly. 


MARRIAGE— SLA VES^LATVS  OF  ITLORTDA.    ACT  OF  JVTST:  «7,  1890. 

Bettie  Kankins  (widow). 

The  slave  marriage  between  claimant  and  sailor  was  of  no  force  or  effect  under  the 
law^s  of  Florida,  where  they  resided,  there  having  been  no  cohabitation  between 
them  after  their  emancijiation. 

Assistant  Seoi^etary  Jf.  W,  MUler  to  the  Conmussioner  of  PeyiHions^ 

March  30,  190Jp. 

This  appellant,  Bettie  Rankins,  on  July  17,  1903,  tiled  this  claim, 
No.  22619,  for  pension  under  the  act  of  June  27,  1890,  as  widow  of 
John  Rankins,  who  was  a  first-class  boy  in  the  United  States  Nav}^, 
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serving  on  the  vessels  J,  L.  Davis  and  Ilendmk  Ilvdson^  during-  the 
war  of  the  rebellion,  and  died  March  10,  1902. 

Said  claim,  and  also  her  claim  for  his  accrued  pension,  certificate  No. 
30278,  was  rejected  January  5,  1904,  on  the  ground  that  she  is  not  his 
widow,  there  having  been  only  a  slave  marriage  between  them,  which 
was  not  validated  after  emancipation;  and  she  appealed  January  19, 
1904,  contending  she  is  his  widow  under  the  laws  of  Florida,  where 
both  he  and  she  resided  at  the  time  of  his  death. 

It  is  shown  by  the  testimony  both  of  the  sailor,  on  special  examina- 
tion in  1901  under  his  claim,  and  of  this  appellant,  that  the  only 
marriage  and  cohabitation  between  them  was  as  slaves,  prior  to  said 
war,  and  that  they  did  not  even  see  each  other  after  their  emancipation. 

Marriage  among  or  l^etween  slaves  was  not  recognized  by  the  laws 
of  Florida  as  a  civil  institution  of  any  legal  force  or  effect  whatever. 
In  the  case  of  Daniel  v.  Sams  (17  Fla.,  487)  the  court  stated: 

While  the  American  courts  admit  that  there  is  a  moral  obligation,  which  nataral 
law  impoees,  in  the  relation  of  husband  and  wife  anion^  slaves,  still,  as  remarked  by 
a  learned  judge,  its  legal  consequences  must  flow  from  the  municipal  law.  Thie  does 
not  recognize  the  marriages  of  slaves.     *    *    * 

And  as  to  the  construction  and  effect  of  the  act  of  December  14, 
18^)6,  of  the  Florida  legislature,  providing  that — 

In  all  cases  where  colored  persons  have  resided  and  lived  together  as  husband  and 
wife,  and  have  before  the  world  recognized  each  other  as  husband  and  wife,  they 
shall  be  deemed  and  taken  to  l)e  husband  and  wife,  as  fully  and  lawfully  as  if  the 
marriage  had  been  solemnized  by  a  proper  officer  legally  authorized  to  do  and  per- 
form the  same    *    *    *     (McClellan's  Digest,  Laws  of  Florida,  page  753) — 

the  court  states: 

A  consistent  and  harmonious  operation  of  the  acts  of  December  14,  1866,  and 
December  12, 1866,  restricts  the  operation  of  the  act  of  December  14,  1866,  to  a  living 
together  as  husband  and  wife  since  emancipation.  The  language  of  the  act  is  broad 
enough  to  cover  a  slave  marriage,  but  to  give  it  that  construction  would  bring  it  into 
conflict  with  the  express  language  and  operation  of  the  act  of  December  12,  1866 
*  *  *  In  this  case  there  is  not  even  a  pretense  of  a  cohabitation  by  the  parents  of 
the  appellants  at  any  time  since  the  emancipation  of  their  mother,  and  we  have  no 
doul>t  at  all  that  the  legislature  in  this  act  did  not  refer  to  a  cohabitation  as  hosband 
and  wife  incident  to  a  customary  slave  marriage. 

And  in  the  case  of  Williams  v,  Kimball  (35  Florida,  49)  the  court 
stated,  citing  the  former  case^ — 

In  this  Htate  it  has  been  settled  for  years  that  the  offspring  of  such  (slave)  mar- 
riages, which  have  never  l)een  recognized  by  the  parties  thereto  after  they  became 
free  ]>er8ons  and  capable  of  making  such  contract  of  marriage,  have  no  inheritable 
blood;  they  can  not  inherit  property  left  by  their  ancestors  after  emancipation. 

It  is  obvious,  therefore,  that  no  lawful  or  valid  marriage  ever  existed 
between  this  claimant  and  the  sailor,  and  she  is  not  his  widow.  Rejec- 
tion of  claim  is  affirmed. 
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DIVISION  OF  PENSIOX-NECESSITOtrS  CIRCUMSTANCES-EVIDENCE. 

VOGLER  V.  VOGLER. 

Claimant,  54  years  of  age,  is  in  the  sole  and  undisputed  i)OS6e88ion  and  enjoyment  of 
a  homestead  in  the  State  of  New  York,  valued  at  $1,600;  has  $50  in  cash,  and 
has  received  from  pensioner  $50  July  10,  1903,  and  $20  September  16,  1903. 

The  title  to  the  real  property,  which  is  unencumbered,  is  jointly  in  claimant  and 
pensioner,  their  interests  being  that  of  tenants  by  the  entirety. 

Persioner,  66  years  of  age,  is  not  shown  to  be  in  possession  of  any  means  of  support 
other  than  his  interest  in  said  homestead,  his  pension  of  $12  per  mouth,  and  the 
»  right  to  admission  to  a  Soldiers'  Home. 

Held,  that  claimant  is  not  shown  to  be  in  necessitous  circumstances  within  the 
meaning  of  the  act  of  March  3,  1899. 

Assistant  Secretary  M,   W,  Millei'  to  the  Commissimier  of  Pe^isvms^ 

March  SO,  1901^, 

Mrs.  Elizabeth  Vogler  appealed  February  8, 1904,  from  the  Bureau 
action  of  January  8,  1904,  rejecting  her  claim  filed  October  27,  1903, 
for  one-half  the  pension  of  her  husband,  John  Vogler,  a  pensioner  at 
$12  per  month  under  certificate  No.  1003567,  wherein  it  was  held  that — 

Claimant  is  not  in  neccessitous  circumstances  within  the  meaning  of  the  act  of 
March  3,  1899.     Other  points  not  considered. 

It  is  contended  on  behalf  of  claimant  by  Edgar  Jackson,  esq.,  her 
attorney,  as  follows: 

The  appellant  specifically  states  as  error  in  the  Commissioner's  decision  his  finding 
that  the  claimant  is  the  owner  of  one-half  interest  in  a  home  and  certain  real  estate, 
whereas  her  interest  in  said  real  property  is  that  of  a  t«nant  in  the  entirety,  which 
holding  she  can  not  sell  or  mortgage  unless  the  pensioner  joins  in  the  deed  of  mort- 
gage, which  he  refuses  to  do. 

In  the  case  of  Hunter  r.  Hunter,  decided  in  P.  D.  August  17,  1903,  the  grounds  for 
the  rejection  of  a  similar  claim  are  clearly  set  forth.  They  show  that  the  claimant  was 
the  absolute  owner  of  certain  real  estate  which  bad  a  rentable  value,  and  her  ability 
to  earn  money  as  compared  with  the  pensioner's  was  not  in  her  favor.  So  in  the 
other  cases  cited  in  the  opinion  of  Hunter  %\  Hunter. 

Under  the  laws  of  the  State  of  New  York,  where  the  pensioner  in  this  case  for- 
merly resided,  and  where  the  claimant  now^  resides,  the  estate  held  by  John  Vogler 
and  his  wife  Elizabeth  is  clearly  defined.     The  following  cases  are  cited: 

Bertles  v.  Nunan,  92  N.  Y.,  152. 

The  opinion  of  Judge  Harl  in  this  case,  at  page  156,  states: 

"By  the  common  law,  when  land  was  conveyed  to  husband  and  wife,  each 
became  seized  of  the  entirety,  and  upon  the  death  of  either,  the  whole  survived  to 
the  other.  During  the  joint  lives  the  husband  could  for  his  own  benefit  use,  possess, 
and  control  the  land  and  take  all  the  profits  thereof,  and  he  could  mortgage  and 
convey  an  estate  to  continue  during  the  joint  lives,  but  he  could  not  make  any  dis- 
position of  the  land  that  would  prejudice  the  right  of  the  wife  in  case  she  survived 
him.»' 

This  case  further  goes  on  to  enumerate  the  different  statutes  enacted  in  the  State 
of  New  York,  which  it  was  also  claimed  in  this  case  modified  the  common  law,  and 
the  opinion  concludes  that  the  common-law  doctrine  of  a  tenancy  by  the  entirety 
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was  not  abrogated  by  these  married  women's  acts  enumerated;  that  the  estate  still 
exists  in  full  force  and  effect.     (See  also  Zemtlien  v.  Bram,  100  N.  Y.,  12.) 

The  common-law  rule  still  exists  where  there  is  a  tendency  by  the  entirety. 
Neither  husband  nor  wife  can  convey  to  a  third  party  without  the  assent  of  the 
other  in  writing,  and  this  is  still  in  force  in  New  York  State.  (See  also  Minor  r. 
Brown,  133  N.  Y.,  308.) 

In  this  case  a  clear  distinction  is  drawn  between  a  tenancy  in  common  of  husband 
and  wife,  and  a  tenancy  in  the  entirety  of  the  husband  and  wife,  and  the  different 
rights  of  the  husband  and  wife  in  these  two  cases  are  clearly  set  forth.  (See  also 
Hiles  V.  Fisher,  144  N.  Y.,  306.) 

In  this  case  it  is  held  that  while  the  common-law  doctrine  of  a  tenancy  by  the 
entirety  was  not  abrogated  by  the  married  women's  acta  in  the  State  of  New  Y'ork, 
yet  the  effect  of  these  acts  upon  the  tenancy  was  such  that  during  her  lifetime  a  wife 
was  entitled  to  one-half  of  the  rents  and  benefits  of  such  estate. 

While  this  decision  holds  that  the  husband  had  the  right  to  mortgage  his  interest 
in  such  estate,  it  will  be  noticed  that  there  is  no  decision  that  the  wife  was  ever  relieved 
from  her  common-law  disability  to  mortgage  her  right  in  such  estate,  the  theorj-  of 
the  law  being  that  there  must  be  a  clear  intent  expressed  in  the  statutes  modifying 
the  common-law  doctrine  to  give  her  such  a  right. 

This  has  never  been  held  in  any  case  I  have  seen  reported  in  New  York  State. 

The  wife  can  not  sell  or  mortgage  her  property  where  she  holds  as  one  of  the  ten- 
ants in  the  entirety,  unless  her  husband  joins  in  such  mortgage  or  conveyance.  (See 
also  case  of  Grosse  r.  The  City  of  Rochester,  148  N.  Y.,  235.) 

It  is  respectfully  submitted  that  the  previous  decisions  of  the  Division  of  Pensions, 
Hunter  r.  Hunter,  and  the  eases  therein  cited,  are  not  applicable  to  this  case,  and 
that  the  decision  of  the  Commissioner  of  Pensions  should  be  reversed  and  the  claim 
of  Elizabeth  Vogler  should  be  granted. 

Pensioner,  in  answer  to  said  appeal,  contends  as  follows: 

I  deny  in  toto  that  I  ever  refused  to  sell  the  property  mentioned  in  my  wife's  con- 
test on  appeal,  and  assert  that  she  never  made  a  proposal  to  me  to  sell.  On  the 
contrary,  I  wrote  her  in  September,  1903,  offering  to  sell,  and  on  February  25,  1904, 
I  wrote  to  Arthur  N.  Bridley,  real-estate  agent  at  Hempstead,  Nassau  County,  N.  Y-, 
requesting  him  to  sell  the  property,  and  to  inform  me  if  my  wife  would  give  her 
consent  to  the  transaction.  I  have  as  yet  received  no  communication  from  either  of 
the  parties  named  relative  to  my  requests.  I  am  still  willing  to  sell  the  property  in 
question  if  I  can  obtain  the  consent  of  my  wife  to  do  so. 

While  the  evidence  in  this  case  is  not  sufficiently  full  or  specific  to 
justify  the  Department  in  passing  upon  the  question  of  title  to  the 
real  estate  in  question,  even  if  such  question  Was  material,  yet  it  may 
be  assumed  for  the  pui*poses  of  this  decision  that  the  title  is  jointly 
in  claimant  and  pensioner,  their  respective  interests  being  that  of 
tenants  by  the  entirety,  and  that  claimant  can  not,  during  the  lifetime 
of  the  pensioner,  mortgage,  incumber,  or  convej''  the  same,  or  her 
interest  or  estate  therein,  without  the  consent  of  her  husband,  the 
pensioner.  The  facts  remain,  however,  as  disclosed  by  the  evidence 
in  the  case,  that  claimant  is  in  the  sole  and  undisputed  possession  and 
enjo3^ment  of  said  estate,  consisting  of  a  dwelling  house,  bam,  and 
about  an  acre  of  land,  and  which  appears  to  comprise  the  homestead; 
that  said  property  cost  $1,500  cash  in  1903,  and  which  has  been 
improved  by  the  addition  of  a  barn  costing  about  $100.     She  received 
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from  pensioner  $50  July  10,  1903,  and  $20  September  16,  1903,  at 
which  latter  date  pensioner  also  paid  $10  to  a  doctor,  which  he  claims 
was  for  her  benefit.  Claimant  still  had  $50  on  hand  December  18, 
1903,  which  she  claims  she  is  saving^  in  case  .of  sickness  or  death. 
Claimant  is  but  54  years  of  age  and  the  only  evidence  indicating  any 
physical  impairment  is  the  testimony  of  one  witness,  who  in  an  affidavit 
stated  that  claimant  "has  not  a  very  strong  constitution."  She  is  not 
shown  to  be  in  need  of  food,  clothing,  medical  attention,  or  shelter, 
w^hich  are  usually  referred  to  as  constituting  the  absolute  necessaries 
of  life.  But  the  term  "  necessaries'"  is  not  confined  merely  to  what  is 
requisite  barely  to  support  life,  but  includes  many  of  the  conveniences 
of  refined  society.  It  is  a  relative  term  which  must  be  applied  to  the 
circumstances  and  condition  of  the  parties. — Bouvier's  Law  Dictionary, 
vol.  2  (16th  ed.),  278. 

To  entitle  claimant  to  one-half  her  husband's  pension  she  is  required 
to  show  that  she  is  in  necessitous  circumstances.  Ashley  v.  Ashley 
(13  P.  D.,  205.)  By  the  term  "  necessitous  circumstances"  in  the  act 
of  March  3,  1899,  as  applied  to  the  condition  of  the  wife,  is  meant  her 
need  of  those  necessaries  which  are  suitable  to  her  situation  and  her 
husband's  condition  in  life,  and  which  he  is  bound  to  provide,  or  for 
which  he  is  liable  on  an  implied  contract  in  case  he  fails  to  provide. 

The  financial,  physical,  and  social  condition  of  the  pensioner  are 
facts  to  be  considered  in  connection  with  other  facts  in  the  case  in 
determining  the  actual  necessitous  condition  of  the  claimant  under  said 
act.  Fisher  ^^  Fisher  (12  P.  D.,  336-339),  and  Hunter  ^^  Hunter  (14 
P.  D.,  136). 

Pensioner  is  66  years  of  age  and  is  not  shown  to  be  in  posses- 
sion of  any  means  of  support  other  than  his  pension  of  $12  per 
month.  He  is  also  entitled  to  the  benefits  of  a  Soldiers'  Home,  of 
which  he  is  now  availing  himself,  he  having  entered  the  United 
States  Soldiers'  Home  at  Washington,  D.  C,  .)uly  7,  1903.  He 
appears  to  have  left  claimant  June  27,  1903,  for  the  Home.  She 
filed  her  claim  four  months  later  for  one-half  his  pension,  based 
on  his  being  an  inmate  of  a  Soldiers'  Home.  During  these  four 
months  he  appears  to  have  paid  her  $70,  according  to  hor  admission, 
which  is  $22  more  than  the  entire  amount  of  his  pension  during 
that  period.  Claimant  does  not  contend,  and  pensioner  denies,  that 
he  has  abandoned  her.  The  sole  question  presented  is  whether  or 
not  at  the  date  of  filing  her  said  application  and  since,  she  was  in 
necessitous  circumstances,  .and  whether  or  not,  under  the  evidence 
before  the  Bureau  at  the  date  of  the  adjudication,  any  error  was  com- 
mitted in  the  rejection  of  the  claim  upon  the  ground  stated.  The 
question  of  marital  desertion  is  not  involved,  as  the  wife's  claim  is  not 
based  upon  the  first  proviso  of  said  act  of  March  3,  1899.  See  Hayes 
V.  Hayes  (13  P.  D.,  212.) 
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There  is  nothing  to  indicate  that  the  Bureau  failed  to  consider  the 
real  character  of  claimant's  title  to  the  real  estate,  she  having  testitied  in 
an  affidavit  filed  December  22,  1903,  that  the  deed  of  the  property- 
was  made  to  her  and  pensioner  ''jointly,"  or  that  the  Bureau  erred  in 
its  adjudication. 

Said  action  is  accordinglj'^  affirmed. 


service-act  june  «7,  1890-evidence-rec0rd, 

Charles  W.  Parker. 

The  claimant  having  made  due  proof  of  the  number  of  days,  service  required  by  eeo 
tion  2  of  the  act  of  June  27,  1890,  if  he  meete  the  other  requirements  of  said  act 
is  entitled  to  a  pension,  notwithstanding  the  holding  of  the  War  Department 
that  he  is  not  regarded  as  having  been  in  the  military  service  of  the  United  States. 

Assistant  Secretary  M,  W.  Miller  to  the  Co7nmis»ioner  of  Penmon^. 

March  SI,  190^. 

Charles  W.  Parker  was  pensioned  under  the  act  of  June  27,  1890, 
as  a  former  private  in  Troop  G,  Fifteenth  New  York  Cavalry-,  at  the 
rate  of  $6  per  month,  because  of  partial  inability  to  earn  a  support  bv 
the  performance  of  manual  labor,  resulting  from  injury  of  left  foot, 
from  July  26,  1890,  to  October,  1895,  when  his  name  was  dropped 
from  the  pension  roll  on  the  ground  that  he  was  not  regarded  as  hav- 
ing been  in  the  military  service  of  the  United  States.  A  claim  for 
restoration,  filed  April  11,  1896,  was  rejected  in  July,  1896,  on  the 
ground  that  the  claimant  is  not  regarded  as  having  been  in  the  United 
States  service,  as  shown  by  the  records  of  the  War  Department.  This 
action  having  since  been  adhered  to,  an  appeal  was  filed  June  19, 19<fc3. 
which  contends  that  the  rejection  was  erroneous,  as  the  claimant  served 
and  was  paid  for  more  than  ninety  days'  military  service  in  the  late 
war  of  the  rebellion. 

In  a  report  from  the  War  Department,  dated  April  30,  1891,  it  is 
stated  that  the  claimant  was  enrolled  July  30,  1863,  mustered  out 
November  29,  1864,  and  that  his  individual  muster-out  roll  bears  the 
following  indorsement: 

In  accordance  with  instructions  of  June  9, 1S66,  from  the  Adjutant*General'8  Office, 
as  indorsed  on  the  papers  in  his  case,  Private  Charles  W.  Parker,  Troop  G,  Fifteenth 
New  York  Cavalry,  will  be  honorably  discharged  from  the  servnce,  as  of  date  Novem- 
ber 29,  1864,  with  pay  and  allowance  as  a  private  from  November  11,  1863. 

By  command  of  Major-General  Hooker. 

In  June,  1895,  the  War  Department  in  a  report  stated  that  in  the 
absence  of  any  record  evidence  of  the  claimant's  muster  into  the  service, 
he  is  not  regarded  as  having  been  in  the  military  service  of  the  United 
States. 
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Your  Bureau  called  upon  the  War  Department,  under  date  of  August 
7, 1895,  for  a  report  as  to  whether  the  claimant  actually  performed  any 
military  service  subsequent  to  the  date  of  his  enrollment.  The  report 
of  the  War  Department,  dated  August  9,  1895,  is  as  follows: 

Respectfully  returned  to  the  Commissioner  of  Pensions  with  the  information  that 
Charles  W.  Parker  was  drafted  July  23,  1863,  from  Caroline,  Tompkins  County, 
N.  Y.,  and  exempted  from  service  September  10,  1863,  by  reason  of  loss  of  teeth. 

Upon  his  individual  muster-out  roll  as  of  Company  G,  Fifteenth  New  York  Cav- 
alry, which  shows  him  mustered  out  July  17,  1866,  to  date  November  29,  1864,  it  is 
stated  that  he  was  enrolled  for  the  Fifteenth  New  York  Cavalry  July  30, 1863.  There 
is  no  other  record  of  his  enrollment  and  no  record  of  his  muster  into  the  service. 

He  was  arrested  as  a  deserter  as  of  Company  G,  Fifteenth  New  York  Cavalry, 
November  11,  1863,  by  the  provost-marshal  Twenty-third  district  of  New  York  and 
delivered  at  Fort  Columbus,  New  York  Harbor,  Noveml)er  18,  1863,  the  following 
remarks  appearing  upon  the  provost-marshaVs  records:  "Never  went  to  his  company 
and  not  mustered  in;  drafted  and  released  from  draft  July  25,  1863." 

In  December,  1863,  the  commanding  officer.  Fort  Columbus,  N,  Y.,  under  instruc- 
tions from  department  headquarters,  relieved  him  from  the  charge  of  desertion  and 
transferred  him  to  the  invalid  corps,  but  his  name  has  not  been  found  upon  the 
records  of  any  organization  of  that  corps. 

Some  time  in  August,  1864,  he  was  sent  to  the  Fifteenth  New  York  Cavalry,  and 
on  the  muster  roll  of  Company  G  of  that  regiment,  dated  October  31,  1864,  he  is 
reported  present,  and  on  the  muster  roll  dated  December  31,  1864,  he  is  reported 
discharged  by  order  November  29,  1864. 

In  his  declaration  on  file  he  stateii  that  after  having  enlisted  in  the  Fifteenth  New 
York  Cavalry  he  was  t^ld  that  he  ought  not  to  have  enlisted  and  that  he  could  be 
held  under  the  draft;  that  he  went  to  Owego,  August  4,  1863,  and  was  told  by  the 
provost-marshal  Twenty-sixth  Congressional  district,  New  York,  that  the  enlistment 
was  null  and  void  and  that  he  must  report  under  the  draft;  that  he  did  report  and 
was  exempted  on  August  29,  1863,  and  then  went  home,  supposing  that  this  was  the 
end  of  his  military  career;  that  after  his  arrest  he  was  released  from  the  charge  of 
desertion  and  transferre<l  to  the  invalid  corps,  but  was  never  sent  to  it;  that  he 
remained  at  Fort  Columbus,  N.  Y.,  until  August  18,  1864,  when  he  was  sent  to  City 
Point,  and  reported  to  his  regiment  on  September  20,  1864. 

W.  M.  Boyer,  late  captain  Company  G,  Fifteenth  New  York  Cavalry,  in  his  state- 
ment on  file,  said  that  a  few  days  after  he  enlisted  Parker  he  learned  that  he  had 
been  drafted  prior  to  his  enlistment;  that  Parker  reported  to  the  board  of  enroll- 
ment and  received  exemption  papers  which  he  showed  him  (Boyer),  and  that  he 
then  destroy eti  Parker's  enlistment  papers. 

Lieut«nant-Colonel  Hyde,  late  of  the  Fifteenth  New  York  Cavalry,  in  his  state- 
ment on  file,  said  that  Parker  reported  to  the  regiment  in  August,  1864,  it  being  said 
that  he  was  sent  there  as  a  deserter;  that  Parker  remained  with  the  regiment  until 
about  November  28,  1864,  when  he  received  a  pass  to  go  home  with  verbal  onlers  to 
remain  there  until  called  for,  there  being  no  papers  to  show  that  he  belonged  to  the 
service. 

As  stated  in  the  report  of  June  7,  1895,  from  this  Office,  this  man  is  not  regarded 
as  ha\dng  been  in  the  military  service  of  the  United  States. 

The  papers  in  this  case  were  returned  to  your  Bureau  February  17, 
1904,  with  instructions  to  request  the  War  Department  to  state 
whether  the  claimant  is  now  regarded  as  having  been  in  the  military 
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service  of  the  United  States.     Under  date  of  February  26,  1904,  the 
following  call  was  made  by  your  Bureau: 

Respectfully  returned  to  the  cliief,  Record  and  Pension  Office,  War  Department,  by 
direi'tion  of  the  honorable  Ansifltant  Secretary  of  the  Interior,  with  the  requeet  that 
he  will  please  state  whether  the  within-named  soldier's  military  status  has  changed, 
and  whether  he  can  not  be  considered  as  constructively  mustered  in  according  to  the 
circular  of  the  War  Department  of  June  18,  1903  (pp.  23,  24,  and  74),  in  which  the 
subject  of  constructive  nmster  in  is  discussed.  Is  he  now  regarded  as  having  been 
in  the  military  service  of  the  United  States? 

The  War  Department  reported  under  date  of  March  1,  1904:,  as 
follows: 

The  status  of  the  within-named  Charles  W.  Parker  has  not  been  changed  since 
the  date  of  the  accompanying  indorsement  of  August  9,  1895,  from  this  Ottict*.  He 
was  not  in  the  military  service  of  the  TJnite<l  States  in  Company  (i,  Fifteenth  Xew 
York  Cavalry. 

In  the  circular  of  the  War  Department  referred  to  above,  dated 
June  IH,  1908,  which,  it  is  .stated,  will  g-overn  the  practice  of  the  War 
Department  in  the  future,  appears  the  following  relative  to  con- 
structive muster  in: 

Before  the  War  Department  recognized  the  fact  that  there  can  be  a  constructive  as 
well  as  an  actual  muster  in,  it  was  generally  held  that  a  volunteer  or  a  militiaman 
who  had  not  been  actually  mu8tere<l  into  the  Unite<l  States  .«ervice,  even  thou^rh  he 
had  l)een  received  into  that  service  under  conditions  that  are  now  recognize<l  as  con- 
stituting a  constructive  muster  in,  was  not  entitled  to  the  rights  or  l)enefits  that  are 
provided  by  law  for  persons  who  have  been  in  the  military  service  of  the  I'nited 
States.  For  the  purpose,  evidently,  of  removing  the  inequitable  effect  of  this  hold- 
ing in  the  administration  of  the  pension  laws,  a  provision  of  law  that  is  now  embodie<l 
in  the  first  paragraph  of  section  4693,  Reviseii  Statutes,  was  enacte<l.  That  provision 
gives  a  pensionable  status  to  every  officer  or  enlisted  man  who  has  been  in  the  militar)' 
or  naval  service  of  the  United  States,  or  in  its  marine  corps,  whether  regularly 
mustered  or  not.  That  is  to  say,  those  who  were  actually  in  the  TTnite<i  States  serv- 
ice, although  not  formally  mustered  into  that  service,  acquired  the  same  pensionable 
status  under  that  law  that  was  previously  held  by  persons  who  had  been  formally 
nmstered  into  service.  In  other  words,  the  words  **  whether  regularly  mustered  or 
not,"  as  used  in  the  first  paragraph  of  section  4693,  Revised  Statutes,  bring  within 
the  terms  of 'that  paragraph  those  who  have  been  constructively  mustered  into  the 
ITniteti  States  service,  as  that  term  is  now  understood  by  the  War  Department,  &< 
well  as  those  who  have  been  actually  mustered  into  the  United  States  service.  This 
provision,  in  effect,  simply  recognizes  the  fact  that  there  can  l)e  a  constructive 
muster  in  which  is  the  equivalent  of  a  formal  muster  in,  and  the  War  Department 
has  n^'ognized  the  same  fact  for  many  years. 

On  pag^e  74  of  this  circular  it  is  stated  that: 

The  equivalent  of  muster  in,  or  constructive  muster  in,  in  the  cases  of  volunteers 
or  of  militiamen  called  out  by  the  President,  is  such  treatment  of  those  volunteers 
or  militiamen  by  the  United  Statt^s,  through  its  own  agents,  as  clearly  shows  the 
intention  of  the  United  States  to  accept  those  volunteers  or  militiamen  into  its  own 
service  and  to  make  them  its  own  soldiers,  free  from  all  control  as  soldiers  except 
the  control  of  the  United  States:  That  intention  is  manifested  by  the  United  States 
placing  the  men  on  military  duty,  uniforming,  arming,  equipping,  subsisting,  and 
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paying  them,  and  taking  their  names  up  on  the  official  rolls — in  short,  by  treating 
them  substantially  as  the  United  States  treats  soldiers  who  have  been  formally  mus- 
tered into  its  service. 

Section  2  of  the  act  of  June  27,  1890,  provides — 

That  all  persons  who  served  ninety  days  or  more  in  the  military  or  naval  service  of 
the  United  States  during  the  late  war  of  the  rebellion  and  who  have  been  honorably 
discharged  therefrom,  *  ♦  *  shall,  upon  making  due  proof  of  the  fact  according 
to  such  rules  and  regulations  as  the  Secretary  of  the  Interior  may  provide,  be  placed 
upon  the  list  of  invalid  pensioners  of  the  United  States,     *    *    * 

Has  this  claimant  made  proper  proof  of  service  of  ninety  days  or 
more  as  required  by  this  act?  The  War  Department  held  in  June, 
1895,  that: 

In  the  absence  of  any  reconi  evidence  of  his  muster  into  the  service,  this  man  is 
not  regarded  by  this  Department  as  having  been  in  the  military  service  of  the  United 
States, 

and  has  twice  refused  to  change  its  holding. 

Was  this  claimant  not  treated  as  a  soldier  from  November  11, 
1863,  until  November  29,  18642  He  was  enrolled  for  the  Fifteenth 
New  York  Cavalry  July  30,  1863.  It  does  not  appear  from  the  offi- 
cial records  and  the  evidence  on  file  in  the  War  Department  that  it 
was  his  fault  that  he  was  not  accepted  by  the  Government  at  this  time. 
The  Government  did  accept  his  offer  of  service  November  11,  1863. 
He  was  then  arrested  as  a  deserter,  but  was  relieved  from  this  charge 
and  ordered  transferred  to  the  invalid  corps.  Was  this  not  treating 
the  claimant  as  a  soldier?  If,  after  he  was  relieved  from  the  charge 
of  desertion,  he  was  not  regarded  as  a  soldier,  why  was  he  not  released? 
He  was  not  undergoing  sentence,  neither  was  he  held  under  any 
charges.  What  other  answer  can  be  given  but  that  he  was  at  this 
time  treated  as  a  soldier? 

The  reason  he  did  not  join  the  invalid  coi'ps  does  not  appear.  The 
claimant  declares  he  remained  at  Fort  Columbus,  N.  Y.,  until  August 
18,  1864.  Whether  this  is  the  correct  date  or  not,  and  there  is  noth- 
ing on  file  to  disprove  this,  and  the  evidence  tends  to  show  it  is  true, 
it  is  of  official  record  that  some  time  in  August,  1864,  he  was  sent  to 
the  Fifteenth  New  York  Cavalry.  Can  it  be  said  he  was  sent  to  this 
regiment  as  a  civilian?  Was  he  not  uniformed,  armed,  equipped, 
subsisted,  and  transported  by  the  United  States  as  a  soldier  ?  He  has 
been  paid  as  a  soldier  for  more  than  a  year.  His  name  was  taken  up 
on  the  rolls  of  Troop  G,  Fifteenth  New  York  Cavalry,  and  he  was 
reported  present  for  duty  October  31,  1864.  He  has  been  given  an 
honorable  discharge  as  of  date  of  November  29,  1864. 

In  the  face  of  all  this,  notwithstanding  the  views  set  forth  in  the 
circular  of  the  War  Department  dated  June  18, 1903,  that  Department 
still  holds  that  this  claimant  was  not  in  the  military  service  of  the 
United  States. 
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Section  4693,  Revised  Statutes,  provides  that  any  enlisted  man, 
whether  regularly  mustered  or  not,  who  was  disabled  by  any  wound 
or  injury  received  or  disease  contracted  in  the  service  of  the  United 
States  and  in  line  of  duty,  shall  be  entitled  to  a  pension.  It  has  be^n 
repeatedly  held  by  this  Department  that  muster  in  is  not  necessary  to 
induct  a  soldier  into  the  service  of  the  United  States,  but  that  an  ofler 
of  service,  acceptance  by  the  Government,  and  subsequent  treatment 
as  a  soldier,  are  sufficient.  There  can  be  no  doubt  from  the  evidence 
that  this  claimant  offered  himself  for  military  service.  The  Goveri- 
ment  accepted  his  offer  November  11, 1863,  and  paid  him  as  a  private  cf 
Troop  G,  Fifteenth  New  York  Cavalry  from  that  date  until  November 
29,  1804,  as  of  which  date  he  was  given  an  honorable  discharge  bj'  the 
War  Department.  In  this  connection,  attention  is  invited  to  the  cases 
of  Graham  Thorn  (14  P.  D.,  249),  Jefferson  M.  Human  (12  P.  D.,  50>), 
Margaret  Griffin  (11  P.  D.,  282),  William  N.  Davis  (7  P.  D.,  333),  and 
Simon  P.  Chambers  (6  P.  D.,  260). 

The  holding  of  the  War  Department  that  the  claimant's  husband 
was  not  regarded  as  having  been  in  the  military  service  of  the  United 
States  was  discussed  in  the  case  of  Margaret  Griffin,  supra,  as  follows: 

This  decision  of  the  War  Department  that  the  appellant's  deceased  huslmnd  was 
not  in  the  military  service  of  the  United  States  is  the  basis  of  the  action  upon  which 
her  claims  for  widow's  pension  now  stands  rejected;  but  in  view  of  the  facts  shown 
by  the  official  record  of  the  soldier's  military  service,  and  conceded  by  the  War 
Department,  this  Department  is  unable  to  agree  with  or  concur  in  said  (conclusion. 
It  has  uniformly  been,  and  is  now,  the  practice  of  this  Department  to  accept  the 
facts  recited  in  the  official  records  of  the  War  Department  relative  to  the  military 
history  and  sen'ice  of  a  soldier  as  binding  and  conclusive,  nor  will  e\ndence  be 
admitted  in  the  prosecution  of  a  i)ension  claim  to  dispute  or  controvert  the  facts 
stated  in  said  record,  and  any  error  therein  must  he  corrected,  if  at  all,  by  the 
autliorities  of  the  War  Department;  but  the  legal  conclusions  and  deductions  drawn 
by  the  officers  of  the  War  Department  from  such  facts  are  not,  and  have  never  been, 
held  to  be  conclusive  and  binding  on  this  Dei)artment,  although  such  conclusions 
are  ver>'  strongly  persuasive,  and  are,  and  should  always  be,  entitled  to  the  highest 
consideration  and  respect. 

In  the  case  of  Human,  supra,  in  discussing  the  date  of  entrance  into 
the  military  service  for  pensionable  purposes,  the  Department  said 

that— 

So  far  as  discoverable  after  careful  search  it  is  believed  that,  for  pensionable  par- 
pot^t's,  the  commencement  of  service  has  been  held  to  be  that  of  date  of  enlistment, 
in  general  and  ordinary  cases,  for  the  past  twenty  years.  It  is  possible  that  the 
Department  has,  in  some  of  its  opinions,  used  language  that  might  convey  the  con- 
trary idea;  but  it  is  l)elieved,  after  very  careful  investigation  and  mature  delibera- 
tion, that  such  cases  are  rare  and  exceptional  and  against  the  settled  opinion  of  this 
Department. 

The  War  Department,  from  its  standpoint,  does  not  admit  that  a  soldier  is  in  the 
military  service  of  the  United  States  prior  to  the  date  of  his  muster  in;  and  said 
conclusion  may  be  correct  from  the  point  of  view  of  the  said  Department  It  is  not 
for  this  Department  to  dispute  it;  but  such  view  ought  not  to  bind  this  Department 
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in  the  matter  where  a  soldier  claims  pension,  for  the  very  cogent  reason  that  a 
soldier's  pensionable  status  is  described  by  acts  of  Congress,  the  construction  and 
application  of  which  are  vested  by  law  only  in  the  Secretary  of  the  Interior.  The 
status  of  a  soldier  as  affecting  questions  in  other  departments  is  an  entirely  different 
matter  from  that  of  his  pensionable  status  before  the  Department  of  the  Interior; 
and  the  very  law  itself  (section  4693,  R.  S.)  forbids  to  this  Department  such  a  con- 
clusion as  is  arrived  at  by  the  War  Department  from  its  standpoint.  It  ought  not  to 
need  any  extended  discussion  to  demonstrate  it  to  be  not  only  the  province,  but  the 
duty,  of  each  executive  department  to,  itself,  interpret  the  laws  governing  its  own 
admLnistration,  more  especially  when  such  laws  are  upon  matters  peculiarly  in  the 
province  of  each;  and  that  the  construction  of  the  statutes  by  one  department  is  not 
binding  upon  another  department;  a  fortiori,  when  the  law  so  construed  has  nothing 
whatever  to  do  or  in  common  with  the  question  at  issue  and  the  principles  involved 
before  the  other  departments.  (See  opinions  of  Attorneys-General,  5  Op.,  390;  7  Op., 
700;  9  Op.,  36;  11  Op.,  470.    See  also  7  L.  D.,  700.) 

Entry  into,  and  honorable  discharge  from  the  military  service  having 
been  disposed  of,  it  now  remains  to  be  determined  whether  the  claimant 
served  ninety  days  or  more  in  the  military  service  of  the  United  States 
during  the  late  war  of  the  rebellion,  within  the  meaning  of  the  act  of 
June  27, 1890. 

It  has  been  repeatedly  held  that  actual  service  is  necessary  to  give 
title  under  this  act.  The  question  of  the  character  of  service  required 
has  been  discussed  by  the  Department  in  a  number  of  cases,  among 
which  are  Mary  Dasher  (14  P.  D.,  257),  George  Johnson  (13  P.  D.,  46), 
William  H.  Veach  (12  P.  D.,  273),  John  S.  Robinson  (11  P.  D.,  390), 
Margaret  Griffin  (11  P.  D.,  282),  Nancy  Rathton  (9  P.  D.,  162),  and 
George  W.  Fleck  (7  P.  D.,  343). 

The  general  presumption  from  payment  for  service  is  that  actual 
service  was  rendered.  It  was  held  in  the  case  of  Mary  Dasher,  supra, 
that  absence  with  leave  is  not  incompatible  with  the  rendition  of  actual 
service,  there  being  nothing  to  show  that  the  leave  granted  was  for  a 
purpose  inconsistent  with  such  service. 

The  evidence  does  not  show  that  the  claimant  was  not  perf oiining 
military  service  while  at  Fort  Columbus,  N.  Y. ;  he  was  not  reported 
absent  on  leave  for  pleasure  or  to  transact  private  business;  was  not 
absent  in  desertion,  nor  undergoing  sentence  of  a  court-martial.  In 
fact,  there  is  no  record  nor  evidence  that  he  was  not  performing  mili- 
tary duty.  He  was  finally  sent  to  his  regiment;  was  taken  up  on  the 
rolls,  and  reported  present  for  duty. 

The  Department  holds  that  this  claimant  has  made  due  proof  of  such 
service  as  is  required  by  section  2  of  the  act  of  June  27,  1890.  His 
name  was  improperly  dropped  from  the  pension  roll.  The  action  of 
rejection  is  reversed,  and  the  papers  are  returned  with  instruction  to 
restore  his  name. 
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DIVISION  OF  PENSION— ACT  MARCH  3,  ISeO-CRUELTY— DESERTION. 

Demo  r.  Demo. 

The  wife  who,  by  her  cruelty,  drives  her  husband  from  home  is  herself  the  deserter. 

Cruelty  was,  at  the  common  law,  cause  for  a  decree  of  separation. 

Cruelty,  as  it  relates  to  the  marital  status,  is  any  conduct  on  the  part  of  either  of  the 
married  parties  as  endangers  the  life,  Ixxly,  or  health  of  the  other  and  renders 
cohabitation  unsafe  or  intolerable. 

False  charges  and  a  persistent  course  of  jealous  conduct  on  the  part  of  the  wife 
without  cAuse,  following  her  husband  about,  employing  detectives  to  do  so,  and 
attempts  to  humiliate,  exasperate,  and  insult  him  amount  to  such  cruelty  as 
would  justify  a  separation  without  subjecting  the  husband  to  the  charge  of 
marital  desertion  within  the  meaning  of  the  act  of  March  8,  1899. 

Aesistant  Sea^etary  M»    W.  Miller  to  the  Cmmnissioiier  of  Perm&nSj 

March  31,  190^., 

Mrs.  Mar}'  C.  Demo  appealed  February  15,  1904,  from  the  Bureau 
action  of  January  7, 1904,  wherein  her  claim,  tiled  August  26, 1903,  for 
one-half  the  pension  of  her  husband,  Marcellus  Demo,  a  pensioner 
under  certificate  No.  36524,  at  $46  per  month,  was  rejected  upon  the 
ground  that  he  was  not  legally  chargeable  with  marital  desertion,  and 
that  she  was  not  in  necessitous  circumstances  within  the  meaning  of 
the  act  of  March  3,  1899. 

Claimant  contends  in  her  said  appeal  that  the  Bureau  erred,  as  it 
was  fully  shown  that  pensioner  was  and  is  legally  chargeable  with 
marital  desertion,  and  that  she  was  in  necessitous  circumstances  within 
meaning  of  the  act  referred  to. 

Pensioner,  in  answer  to  said  appeal,  contends,  in  brief,  that  he  is 
not  chargeable  with  marital  desertion;  that  Andei-son's  Dictionary 
defines  desertion  by  husband  or  wife  as 

an  intentional  and  wrongful  cessation  of  matrimonial  cohabitation.  An  actual  aban- 
donment of  matrimonial  cohabitation,  with  intent  to  de8ert,  willfully,  maliciouely 
persisted  in,  and  without  cause.  • 

He  further  contends  that  in  the  State  of  Iowa,  where  they  were 
married,  and  where  the  separation  took  place,  in  order  to  obtain  a 
divorce  on  the  ground  of  desertion  it  must  be  alleged  and  proved  that 
the  desertion  was  without  reasonable  cause.  Citing  Pinkey  v,  Pinkey 
(4  Green,  324).  That  for  one  to  leave  the  other  on  account  of  such 
inhuman  treatment  as  would  entitle  the  party  leaving  to  a  divorce,  is 
not  such  desertion  as  will  entitle  the  other  to  a  divorce;  that  "if  the 
treatment  by  the  defendant,  considered  as  an  entirety,  is  of  a  nature 
to  affect  the  mind  and  undermine  the  health  and  thereby  endanger  the 
life  of  the  plaintiff,  it  is  suflScient  to  entitle  the  plaintiff  to  a  divorce. '^ 
Citing  Doolittle  v.  Doolittle  (78  Iowa,  691-694). 

Pensioner  further  contends  that  under  the  act  of  March  3,  1899,  he 
is  not  to  be  held  to  the  strictness,  upon  mere  separation,  as  if  he  were 
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applying  for  a  divorce;  that  the  marriage  ties  still  exist,  together  with 
some  of  the  responsibilities;  that  all  the  laws  of  inheritance  are  in 
force,  together  with  other  laws  governing  marriage  relations;  that 
said  act  was  passed  for  the  purpose  of  preventing  a  pensioner  who 
had  a  wife  dependent  upon  him  for  the  necessaries  of  life  abandoning 
her  in  a  helpless  condition  and  leaving  her  a  burden  upon  the  commu- 
nity Hnless  he  had  a  reasonable  cause  for  so  doing. 
He  further  contends  as  follows: 

Whether  from  insane  jealousy  or  from  mistrust  and  hatred,  true  it  is  that  the  com- 
mon courtesies  shown  by  him  to  friends  and  neighbors  were  construed  by  her  to  be 
indications  of  illicit  intercourse  and  a  consort  with  harlots. 

There  is  no  evidence,  so  far  as  appellee  has  been  able  to  discover,  showing  that  his 
leaving  her  was  through  malice;  and  the  true  facts  appear  .to  be  that  he  left  her  in 
sheer  desperation  on  account  of  her  cruel  utterances  against  and  treatment  of  him. 

There  is  no  evidence  that  she  has  sought  to  make  amends  and  procure  his  return 
or  a  reconciliation,  nor  that  she  has  any  desire  to  do  so. 

She  has  obtained  from  him  all  his  worldly  goods  and  now  seeks  to  have  the 
Department  secure  her  in  one-half  of  his  well-earned  pension. 

She  has  a  home  free  and  clear  from  all  encumbrance  and  worth  in  the  neighbor- 
hood of  $1,500,  a  good  house,  and  nearly  an  acre  of  ground.  She  has  a  house  and 
lot  at  Sheffield,  Iowa,  a  small  town  about  15  miles  distant  from  Mason  City,  in 
which  last-named  ttjwn  she  resides.  She  claims  to  have  a  mortgage  of  something 
like  $250  upon  the  Sheffield  property,  but  there  is  nothing  to  prevent  her  selling  her 
Mason  City  property  and  paying  off  the  mortgage  on  the  Sheffield  property,  putting 
the  remainder  out  at  interest,  and  living  at  Sheffield. 

She  is  an  able-bodied  woman,  in  gocxl  health,  a  gowl  dressmaker,  capable  of  earn- 
ing at  least  $12  per  week,  and  aside  from  this  her  son  is  at  home  and  contributes  to 
her  support. 

The  appellant  has  no  minor  children  and  jio  one  to  support  but  herself,  no  chil- 
dren except  the  son  hereto  referred  to,  w^ho  not  only  supports  himself  but  contrib- 
utes to  her. 

NeceasarieB  are  defined  to  be  such  things  as  are  necessary  or  required  for  the  sup- 
port and  sustenance  of  human  beings.  It  is  true  that  the  courts  have  held  that  these 
may  depend  laiigely  upon  the  status  of  the  family  and  habits  of  living;  but  what  has 
been  the  former  status  of  the  parties  hereto? 

They  have  been  farmers,  and  the  appellant  has  always  been  in  the  habit  of  work- 
ii^,  and  has  been  in  the  habit  of  dressmaking — followed  the  trade — otherwise  she 
would  not  be  able  to  earn  the  money  which  she  is  shown  to  have  earned. 

The  appellee  has  given  her  all  his  earthly  belongings,  and  is  now  penniless,  except 
or  his  pension.  He  is  broken  in  health,  unable  to  work  but  little;  but  still  if  he  is 
able  to  accumulate  anything  the  law  still  gives  her  the  right  to  use  his  credit,  and  he 
is  responsible  for  the  ordinary  family  expenses  which  she  may  incur  thereon. 

She  was  not  the  wife  of  his  youth,  nor  yet  of  his  middle  age;  she  was  a  widow 
when  he  married  her,  and  was  then  earning  her'  own  living.  They  had  been  mar- 
ried about  three  years  when  he  was  compelled  by  her  treatment  of  him  to  leave  her 
and  seek  the  comforts  which  he  should  have  had  at  home  in  the  household  of 
strangers,  an  outcast  at  the  age  of  55,  with  no  property  and  no  money  except  as  pro- 
vided him  by  his  country. 

A  court  of  equity  would  certainly  grant  him  a  separation,  if  not,  indeed,  an  abso- 
lute divorce;  and  in  view  of  the  financial  circumstances  of  the  parties  and  their  rela- 
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tive  abilities  to  earn  money,  and  the  entire  coterie  of  facts  in  this  case,  it  would 
indeed  be  a  hard  law  and  an  extremely  inequitable  equity,  in  the  furtherance  of  the 
obvious  unjust  cause  of  the  appellant  herein,  to  grant  to  her  one  farthing  of  his 
pension. 

The  evidence  in  this  case  discloses  the  following  facts:  Claimant,  a 
widow,  at  the  age  of  43  years  was  married,  in  1898,  at  Sheffield,  Iowa, 
to  pensioner,  a  widower,  then  50  years  of  age.  Thej^  continue  to 
reside  and  cohabit  as  husband  and  wife  in  said  State  of  Iowa  until 
about  August  18,  1902,  when  pensioner  left  claimant  and  the  matri- 
monial domicile  and  has  not  since  resumed  the  matrimonial  relation, 
although  he  appears  to  have,  since  their  separation,  contributed  $47 
toward  her  support.  Claimant  was  left  in  the  possession  of  the  home- 
stead, which  was  purchased  with  their  joint  contributions,  but  con- 
veyed to  the  claimant.  Pensioner  allies  that  he  paid  $900  toward 
the  purchase  of  the  property,  and  claimant  admits  that  he  contributed 
$600  and  afterwards  built  a  barn  on  the  property  costing  about  $125, 
and  that  she  contributed  $500  of  the  purchase  money.  The  homestead 
appears  to  be  unincumbered.  Claimant  also  owns  another  house  and 
lot,  which  she  values  at  $400,  encumbered  with  a  $200  mortgage.  She 
has  made  some  improvement  on  this  property,  and  receives  $6  a  month 
rent  for  the  same.  She  is  in  good  health,  with  no  children  except  her 
adopted  son,  aged  over  21  years,  and  earns,  according  to  her  own 
admission,  about  $5  per  month  by  her  trade  as  dressmaker. 

Pensioner's  property  is  limited  to  his  pension  of  $46  per  month  for 
gunshot  wound  of  left  arm  and  resulting  total  disability  of  same. 
Aside  from  this  disability  his  health  appears  to  be  impaired  by  disease. 

The  questions  presented  by  claimant's  appeal  are,  first:  Marital 
desertion  on  the  part  of  pensioner,  and  second:  Her  necessitous  cir- 
cumstances. The  burden  of  proof  is  upon  claimant  to  establish  the 
affirmative  of  both  said  facts  b}'^  satisfactory  competent  evidence,  in 
order  to  entitle  her  to  one-half  her  husband's  pension  under  the  first 
proviso  of  the  act  of  March  3,  1899. 

Considering  first  the  question  of  desertion,  it  becomes  imperative 
to  ascertain  which  party  is  responsible  for  the  separation.  Claimant 
testified  November  24,  1903,  as  follows: 

I  know  we  have  not  lived  together  or  in  the  same  house  since  his  deflertion,  as 
stated  in  my  application,  and  have  not  resumed  marital  relations.  We  have  not 
lived  together  since  the  date  of  his  desertion,  August  18,  1902.  I  admit  I  have  been 
Jealous  while  my  husband  was  living  with  me,  but  not  without  cause,  for  it  was  his 
habit,  well  and  notoriously  known,  to  take  other  women  out  riding  with  him  and 
visiting  with  them frecjuently.  When  I  spoke  to  him  about  this  he  admitted  such  to  be 
the  fact  and  that  it  wa-H  none  of  my  business,  and  his  conduct  in  that  rfespect  was  common 
talk  in  the  town  and  among  our  associates,  and  reported  to  me  that  women  he  went 
with  were  not  of  gcxKl  moral  reputation,  and  he  well  knew  this,  but  seemed  to  wish 
to  annoy  me  and  cauf^e  me  to  be  jealous  of  him;  but  I  never  paraded  or  published 
his  conduct  to  my  neighbors,  except  to  one  or  two  of  my  most  intimate  friends  that 
spoke  about  his  conduct,  for  it  seemed  so  bad  to  have  my  home  broken  and  my  hufr 


Digitized  by 


Google 


DECISIONS   RELATING    TO    PENSIONS.  397 

band's  love  and  affection  taken  from  me  and  our  home  life  destroyed,  and  feeling  as 
I  did  I  believe  any  woman  who  loves  her  home,  or  wife  who  loves  her  husband 
would  feel,  after  knowing  the  conduct  of  her  husband  was  unnatural  and  cruel.  It 
is  perhaps  true  that  I  was  jealous,  but  could  not  help  or  avoid  it,  but  under  ail  these 
conditions  I  was  usually  kind  to  him  and  attended  to  his  every  want  and  ever 
anticipating  his  comfort  by  making  his  home  attractive,  and  did  everything  that  a 
w^ife  could  do  to  hold  the  affection  of  her  husband. 

In  support  of  claimant  the  following  testimony  is  offered.  William 
Nettleton  testified  as  follows: 

I  was  well  and  intimately  acquainted  with  the  above  parties  when  married,  and 
three  or  four  months  after  their  marriage  said  Marcellus  Demo  was  taken  sick — or 
about  the  last  of  August,  1898 — and  was  sick  from  that  to  April,  1899;  most  of  the 
time  he  needed  some  one  to  take  care  of  him;  and  from  the  time  he  was  taken  sick 
in  1898  to  March  1,  1899,  with  other  friends,  often  visited  him  at  his  home  on  the 
farm;  and  when  he  moved  to  Mason  City,  Iowa,  about  March  1,  1899,  he  was  at  my 
house  as  a  guest  with  his  wife  for  about  a  week  or  two,  and  during  all  this  time  she 
waited  on  him  as  a  good  and  faithful  wife  should. 

And  after  they  rented  a  house  from  Dan  McGregor  and  went  to  living  therein,  I 
frequently,  during  his  convalescence  and  afterwards,  often  visited  him,  and  every- 
thing, so  far  as  I  could  see,  was  done  that  could  be  for  his  comfort  and  happiness. 

Maria  Nettleton  testified  as  follows: 

She  is  well  and  intimately  acquainted  with  Marcellus  Demo,  the  soldier  named, 
and  also  with  his  wife,  Mary  C.  Demo,  and  lived  four  blocks  from  them  from  1899  to 
the  time  Marcellus  Demo  left  his  home,  in  August,  1902,  and  was  on  intimate  terms 
with  them  and  visited  each  other  frequently.  That  I  have  often  heard  Mary  C. 
Demo  mention  the  name  of  her  husband,  Marcellus  Demo,  and  always  in  the  most 
kindly  manner,  and  never  gave  me  any  reason  to  believe  that  she  was  jealous  of  him 
or  that  she  was  of  a  jealous  disposition,  though  it  was  common  report  among  the 
neighbors  that  she  really  had  cause  to  be  jealous  of  her  husband  on  account  of  his 
reported  conduct  with  women  of  questionable  character;  that  I  never  supposed  she 
paid  any  special  attention  to  his  conduct  away  from  the  home  or  to  ascertain  the 
company  he  was  with,  for  it  was  well  known  that  he  was  not  at  home  much  of  the 
time,  daytime  and  early  evening,  and  universally  known  that  he  took  different 
women  to  ride  with  him  and  seemed  to  enjoy  doing  so,  seemingly  to  cause  his  wife 
to  be  jealous  of  him. 

That  I  do  not  believe  she  ever  employed  spies  to  trace  him  up,  either  by  day  or 
night,  for  such  was  in  no  sense  necessary,  for  his  conduct  was  open  and  notorious, 
and  he  did  not  seem  to  care  to  disguise  his  acts.  I  never  have  heard  her  traduce  or 
villify  the  character  of  her  husband,  and  never  heard  her  call  him  a  bad  man  and 
unfit  for  respectful  i)eople  to  associate  with.  I  never  heard  her  accuse  him  of 
immoral  conduct,  though  that  w^as  his  reputation  in  the  community  in  which  he 
lived;  I  was  on  such  intimate  and  personal  relations  with  Mary  C.  Demo  and 
Marcellus  Demo  that  I  believe  that  if  she  had  ever  told  her  husband  of  his  cx)nduct 
or  of  what  she  had  heard  and  knew  of  his  conduct,  she  would  have  said  something 
of  the  kind  to  me. 

That  I  believe  that  she  conducted  herself  kindly  toward  her  husband  and  was 
faithful  and  kind  to  him  at  all  times  and  in  no  sense  guilty  of  nagging  him  or  accusing 
him  of  bad  conduct.  I  further  state  I  do  not  know  of  any  criminal  conduct  on  the  part 
of  Marcellus  Demo,  but  do  know  his  reputation  in  the  community  was  not  good,  for 
it  was  notoriously  reported  that  he  was  frequently  in  company  of  women  of  ques- 
tionable character  and  frequently  took  them  out  riding,  disregarding  seemingly  the 
critidsma  of  the  neighbors  or  the  people  in  the  community. 
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Three  other  witnesses  testify,  in  a  joint  affidavit,  to  substantially  the 
same  as  the  last  above-named  affiant. 
Frank  Vernon  testified: 

I  have  lived  in  the  family  of  the  pensioner  and  his  wife  most  of  the  time  since 
their  marriage  to  each  other  and  know  that  he  deserted  her  some  time  in  the  month 
of  August,  1902;  the  cause  of  desertion  I  am  unable  to  state,  for  they  seemed  to  have 
lived  happily  together  so  far  as  I  ever  observed.  The  claimant  always  seemed  to  be 
very  kind  to  him  and  I  believe  that  he  left  her  without  any  cause  whatever;  that 
she  has  always  been  a  woman  of  good  moral  character. 

The  testimony  on  the  part  of  pensioner  and '  his  witnesses  bearing 
upon  the  question  of  claimant's  alleged  insane  and  ill-founded  jealousy 
and  conduct  is,  substantially,  as  follows: 

Pensioner  testified  October  3,  1903,  that  his  said  wife  became 
insanely  jealous  of  him  about  three  years  ago,  unjustly  and  without 
cause;  that  he  had  always  conducted  himself  toward  her  as  a  true 
husband  should.     He  further  testified  that — 

He  tried  to  live  with  her  and  make  her  life  as  happy  as  he  could;  that,  on  account 
of  her  insane  jealousy,  she  has  put  spies  on  his  track,' employed  detectives  to  follow 
him  day  and  night,  scandalized  him  in  the  presence  of  and  to  his  neighbors,  running 
his  character  down  to  them,  telling  them  he  was  a  bad  man,  unfit  for  decent  people 
to  associate  with,  and  made  all  manner  of  remarks  derogatory  to  his  character  and 
reputation. 

That  prior  to  their  separation,  which  the  affiant  admits,  the  said  Mary  O.  Demo, 
his  wife,  was  continually  nagging  him  at  home,  falsely  accusing  him  of  indecent  and 
lewd  immoral  conduct,  scolding  him  continually  without  any  cause  whatever,  and 
making  his  life  so  miserable  that  he  finally,  and  six  months  before  their  separation, 
told  his  said  wife  that  she  must  stop  such  conduct  toward  him  and  that  unless  she 
did  he  must  leave  her. 

That  she  continued  this  said  treatment  of  him  from  that  time  on  and  until  she 
drove  him  from  his  home  and  from  her,  the  said  Mary  C.  Demo.  That  it  was  impos- 
sible for  this  affiant  to  continue  to  live  with  the  affiant  (appellant)  without  becoming 
a  nervous  wreck  on  account  of  her  aforesaid  conduct. 

That  it  was  wholly  on  account  of  her  said  conduct  that  this  affiant  left  the  said 
Mary  C.  Demo. 

That  this  affiant  is  wholly  dependent  upon  his  entire  pension  for  his  support  and 
that  it  is  the  only  means  the  affiant  now  has  with  which  to  support  himself. 

That  he  is  now  55  years  of  age  and  broken  in  health  and  has  in  latter  years  been 
doctoring  most  of  the  time. 

That  his  said  wife,  instead  of  being  a  deserted  wife,  is  a  triumphant  one,  having 
succeeded  in  getting  all  his  property  and  driving  him  from  her. 

Mrs.  Elizabeth  Gasman  testified  September  28,  1903,  as  follows: 

I  am  well  acquainted  with  Marcellus  Demo  and  Mary  C.  Demo,  his  wife. 

I  am  a  nurse  and  have  been  in  their  family  at  different  times  to  nurse  Mrs.  Demo 
and  both  her  son  and  his  son. 

I  am  familiar  with  his  reputation  and  have  always  heard  him  mentioned  as  a  man 
of  good  character  and  above  reproach;  knew  him  before  he  came  to  this  city  and  he 
was  then  a  man  of  influence  and  highly  respected. 

I  am  also  well  acquainted  with  his  wife  and  know  that  she  is  of  a  very  jealous  dis- 
position, as  jealous  of  a  lO-year-old  girl  as  she  is  of  an  older  woman,  and  at  onetime 
she  retaineii  me  in  her  service  at  |12  per  week  for  a  whole  week  after  the  doctor  said 
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I  was  throagh,  just  because  she  did  not  want  a  hired  girl  to  come  into  the  house. 
She  said  she  could  not  bear  to  have  him  speak  kind  to  other  women  in  her  presence. 
She  didnH  claim  to  me  that  he  was  criminally  intimate  with  them,  but  that  she 
couldn't  bear  to  have  him  speaking  kindly  to  them. 

I  was  present  in  their  house  shortly  after  Mr.  Demo  sold  his  farm.  He  was  ill  and 
unable  to  farm  it  any  longer,  and  came  to  the  conclusion  he  (had)  better  sell  his 
farm  and  come  to  town.  He  wanted  his  wife  to  sign  the  deed  to  it  and  she  refused 
to  sign  it  unless  he  would  give  her  $900  out  of  the  farm  money.  Shortly  after  he 
had  given  her  this  money  she  said  to  me,  "things  are  coming  my  wHy  and  when  I 
get  things  where  I  want  them  I'll  make  him  dance  to  my  music." 

I  was  there  at  one  time  since  they  separated  and  she  told  me  that  he  had  been 
down  to  give  her  some  money. 

She  is  an  able-bodied  woman,  and  a  first-class  dressmaker;  her  son  stays  there  with 
her  and  he  contributes  to  her  support;  she  told  me  that  she  got  $9  per  month  from 
her  Sheffield  property, 

I  know  that  Mr.  Demo  has  paid  doctor  bills  and  nurse  bills,  and  board  for  Mrs. 
Demo's  son  some  of  the  time  since  he  has  been  here.  He  has  always  been  kind  to 
his  family. 

She  claimed  to  me  that  Mr.  Demo  had  bought  a  bicycle  for  a  certain  woman  in  this 
town;  that  she  had  tracked  him  right  to  the  door,  and  seen  the  wheel  and  took  the 
number  to  look  it  up.  It  afterwards  was  proven  and  admittetl  by  the  husband  of  the 
woman  that  he  had  given  Mr.  Demo  the  money  to  buy  this  wheel  and  that  Mr. 
Demo  had  simply  acted  for  the  man  and  not  for  the  woman.  She  told  me  last  win- 
ter that  she  would  not  live  with  Mr.  Demo  if  he  waa  made  of  pure  gold;  said  she'd 
have  nothing  to  do  with  him.  She  told  me  that  she  had  some  one  watching  him 
(this  was  shortly  after  he  left  her). 

I  have  done  everything  I  could  to  get  them  to  live  together,  but  she  said  she  would 
not  do  it. 

I  have  never  heard  him  say  anything  disrespectful  concerning  Mrs.  Demo. 

Mrs.  Emma  Curtis  testified  as  follows: 

I  am  now  and  have  been  for  the  past  three  or  four  years  acquainted  with  Mrs. 
Mary  C.  Demo,  the  wife  of  Marcellus  Demo,  of  this  city. 

They  lived  in  our  neighborhood  for  two  or  more  years  prior  to  their  separation. 

She  is  a  great  gossiper;  she  was  always  very  jealous  of  him,  and  I  have  known  of 
her  following  him  around  to  see  what  he  was  doing;  this  at  times  when  he  would  go 
up  town  on  business. 

She  has  told  me  about  different  women  he  has  run  with  in  Mason  City,  and  she 
claimed  to  me  that  they  were  women  of  bad  character;  this  before  their  separation. 

She  is  a  woman  of  very  quarrelsome  disposition  and  is  always  raising  a  disturbance 
in  the  community  or  district  in  which  we  reside  (she  resides  and  has  for  the  past 
three  or  more  years  resided  in  our  community  or  district). 

I  have  heard  them  quarreling  in  the  house  when  I  went  by.  I  have  heard  her 
scolding  him  out  in  the  yard  near  our  house. 

I  have  known  Mr.  Demo  for  a  number  of  years  and  he  was  always  and  is  now  gen- 
erally reputed  to  be  a  man  of  first-class  character  and  above  reproach. 

She  has  an  adopted  son,  adopted  by  her  before  their  marriage,  living  with  her  at 
this  time.     He  is  about  21  years  of  age  and  w  contributing  to  her  support. 

She  is  an  able-bodied  woman,  in  good  health,  and-  is  a  dressmaker. 

She  is  a  great  woman  to  be  on  the  street,  and  seems  to  be  constantly  on  the  go  when 
she  is  not  working.  She  claimed  to  me  she  had  property  in  Sheffield  renting  for  $6 
per  month. 

Mr.  Demo  used  to  have  quite  sick  spells,  and  when  in  such  condition  I  have  known 
her  to  go  up  town  and  leave  him  to  take  care  of  himself. 
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Mrs.  F.  McCorinick  testified  to  her  acquaintance  with  both  parties, 
claimant  and  pensioner,  for  the  past  four  j^ears,  and  further  stated  in 
affidavit  as  follows: 

His  general  reputation  in  the  community  is  good. 

While  they  were  living  together  and  a  short  time  after  they  moved  into  their  resi- 
dence there,  she  told  me  that  Mr.  Demo  was  a  had  man;  she  said  he  was  ninnlng 
after  other  women  and  claimed  they  were  women  of  bad  character. 

She  claimed  that  he  was  taking  these  women  out  riding;  she  even  went  so  far  as  to 
claim  that  little  girls  whom  he  would  take  riding  with  him  ought  not  to  be  allowed 
to  ride  with  him,  claiming  that  if  their  mothers  knew  him  as  well  as  she  did  they 
would  not  allow  it. 

She  is  a  woman  of  jealous  disposition.  She  has  a  young  man,  an  adopted  son  of 
hers,  named  Frank  Vernon,  who  lives  with  her  at  her  home;  he  is  a  young  able- 
bodied  man  and  I  think  he  works  right  along.  Also  claimed  she  got  $6  per  month 
out  of  her  Sheffield,  Ohio,  property. 

She  is  a  dressmaker  by  trade,  an  able-bodied  woman,  and  claimed  to  have  made 
$30  per  month  dressmaking. 

She  is  anything  but  peaceable  in  the  community,  and  stirs  up  considerable  strife  in 
the  neighborhood  by  telling  neighbors  what  other  neighbors  have  said,  and  this 
generally  turns  out  to  be  false. 

Mrs.  J.  W.  Morgan  testified  to  her  acquaintance  with  claimant  and 
pensioner  for  several  years  before  thej'  separated,  and  further  stated 
as  follows: 

For  about  four  years  I  have  been  acquainted  with  Mr.  and  Mrs.  Marcel  1  us  Dema 
I  knew  them  several  years  before  they  separated,  as  I  moved  there  the  same  fall 
they  did. 

I  have  been  well  acquainted  wnth  Mrs.  Mary  0.  Demo,  and  can  say  that  she  is 
regarded  in  the  community  in  which  she  lives  as  a  scolding  woman;  she  has  found 
fault  with  her  husband  to  me  and  has  told  me,  before  they  separated,  a  considerable 
amount  of  stuff,  claimed  that  he  was  a  bad  man;  she  claimed  that  he  was  running 
after  women  which  she  claimed  had  a  bad  character,  and  taking  them  into  his  buggy 
and  taking  them  out  riding.  He  had  a  horse  and  buggy  of  his  own  and  was  fond  of 
riding  out,  and  it  was  his  habit  to  take  into  his  buggy  all  manner  of  people — boys, 
girls,  invalids,  or  whomsoever  he  thought  might  enjoy  a  ride.  He  took  my  little 
girl,  14  years  old,  out  riding  with  him  a  number  of  times,  and  his  wife,  Mary  C. 
Demo,  would  come  over  to  our  house  and  say  I  ought  not  to  let  my  girl  ride  with 
him  or  I  would  be  sorry  sometime;  but  I  have  not  been  yet. 

She  commenced  talking  about  her  husband  to  me  before  she  had  got  settled  in 
their  home  and  this  was  l)efore  they  separated;  she  kept  talking  about  him  and 
berating  and  scandalizing  him  from  that  time  on. 

She  is  an  able-bodied  woman,  a  dressmaker,  and  she  claimed  to  me  one  month 
that  she  had  made  $30  dressmaking.  I  told  her  I  didn't  see  how  she  could  make  so 
much,  as  she  didn't  stay  at  home  long  enough  (she  is  a  speedy  sewer  to  my  knowl- 
edge); she  has  a  young  man,  her  adopted  son,  stopping  there,  and  she  claims  he 
helps  her  with  his  wages. 

In  our  neighborhood  she  has  been  a  mischief-maker,  stirring  up  strife  in  the 
neighborhood. 

Frank  McCormick  testified  to  his  acquaintance  with  the  parties  for 
the  last  four  years  prior  to  1903,  and  further  as  follows: 

I  know  the  general  reputation  of  Mr.  Demo,  and  it  is  first-class.  He  is  reputed  to 
be  a  man  straight  and  square  in  ever}*^  way;  I  am  very  well  acquainted  with  him  and 
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have  been  around  where  he  was  a  poo<l  deal,  and  I  have  never  lieard  or  seen  any- 
thing; wrong  with  him. 

Mrs.  Demo  I  do  not  personally  know  much  about,  as  I  have  heard  so  nmch  about 
her  that  I  have  preferred  to  stay  away  from  her. 

She  has  the  reputation  in  the  community  and  town  of  being  a  very  jealous  disiK)- 
sition  woman;  she  has  the  reputation  also  of  going  around  among  the  neighbors  and 
spreading  lies  of  all  kinds  among  them  as  to  their  neighbors. 

Things  went  so  far  at  one  time  that  there  were  threats  of  having  her  arrested,  but 
this  finally  died  out.  He  left  her  becAuse  of  her  treatment  of  him  in  spreading 
these  tales  around  about  him  and  scolding  him  at  different  times,  I  am  told.  She 
has  few  friends  in  the  neighborhood. 

This  comprises  the  testimony  bearing  upon  the  cause  of  separation. 
All  of  the  affiants  are  reported  as  credible. 

It  is  to  be  observed  that  while  claimant  admits  that  she  was  jealous, 
and  charges  her  husband  as  being  responsible  therefor,  neither  she  nor 
any  of  her  witnesses  have  pointed  out  a  specific  case  of  immorality  on 
his  part,  or  indicated  any  individual  with  whom  he  associated  who  was 
immoral  or  an  improper  associate.  Not  a  single  act  on  the  part  of 
pensioner  is  shown  which  would  justify  claimant's  conduct  or  jealousy. 
A  false  or  unfounded  charge  bv  one  of  the  married  parties  against 
the  other  has  been  held  to  amount  to  such  crueltj'  as  justified  separa- 
tion and  even  a  decree  of  divorce.  So,  also,  if  claimant,  b}^  her 
cruelty,  drives  her  husband  from  home  she  is,  herself,  the  deserter. 
See  Hendershott  r,  Hendershott  (14  P.  D.,  130). 

In  the  case  of  Carpenter  r.  Carpenter  (80  Kans.,  712),  46  Am.  Rep. 
108,  the  wife  sent  anonymous  letters  to  her  husband's  clerk,  falsely 
charging  her  husband  with  criminal  intimacy  with  the  clerk's  wife,  and 
sent  similar  letters  to  the  newspapers.  The  court,  under  a  statute 
granting  a  divorce  for  "extreme  cruelty,''  held  that  the  husband  was 
entitled  to  a  divorce. 

The  court  by  Valentine,  J.,  in  discussing  that  case,  .said: 

The  legal  question  that  arises  upon  these  fact*^  is,  whether  they  constitute  **  extreme 
cruelty,"  or  not,  within  the  meaning  of  the  divorce  statute.  It  was  formerly  thought 
that  to  constitute  extreme  cruelty,  such  as  would  authorize  the  granting  of  a  divorce, 
physical  violence  is  necessarj-;  but  the  modern  and  l)etter-considere<l  cases  have 
repudiated  this  doctrine  as  taking  too  low  and  sensual  a  view  of  the  marriage  rela- 
tion, and  it  is  now  very  generally  held  that  any  unjustifiable  ccmduct  on  the  part  of 
either  the  husband  or  the  wife,  which  so  grievously  wounds  the  mental  feelings  of 
the  other,  or  so  utterly  destroys  the  peace  of  mind  of  the  other  as  to  seriously  impair 
the  bodily  health  or  endanger  the  life  of  the  other,  or  such  as  in  any  other  manner 
endangers  the  life  of  the  other,  or  such  as  utterly  destroys  the  legitimate  ends  and 
objects  of  matrimony,  constitutes  **  extreme  cruelty  "  under  the  statutes,  although  no 
physical  or  personal  violence  may  l)e  inflicted,  or  even  threatene<l.  ((libbs  v.  Gibl>8 
18  Kans.,  419;  Bennett  r.  Bennett,  24  Mich.,  482;  Goodman  v.  Goodman,  26  id.,  417; 
Palmer  v.  Palmer,  45  id.,  151;  Whitmore  r.  Whitmore,  49  id.,  417;  Caruthers  r. 
Caruthers,  13  Iowa,  266;  Wheeler  v.  Wheeler,  52  id.,  511;  Powelson  r.  Powelson, 
22  Cal.,  358,  361;  Smith  r.  Smith,  8  Oreg.,  100;  Kennedy  r.  Kennedy,  73  N.  Y.,  369; 
Latham  r.  Latham,  30  (Jratt,  307;  Black  ?•.  Black,  30  N.  J.,  Eq.  215,  221 ;  Cook  v.  Cook, 
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3  Stock.  (N.  J.),  195;  Beyer  v.  Beyer,  50  Wis.,  254;  May  v.  May,  62  Penn.  St.,  206; 
Beebe  r.  Beel)e,  10  Iowa,  133.) 

None  of  the  foregoing  cases  are  like  the  present  ciiae,  but  many  of  them  sustain  the 
principle  al)ove  enunciated,  and,  taken  together,  they  clearly  show  the  tendency  of 
modem  thought  upon  this  subject.  The  tendency  of  modern  thought  is  to  elevate 
the  marriage  relation  and  place  it  upon  a  higher  plane,  and  to  consider  it  a  mental 
and  spiritual  relation  bs  well  as  a  physical  relation.  In  the  present  case  the  conduct 
on  the  part  of  the  defendant  below  was  not  only  such  as  would  tend  to  wound  the 
feelings  of  the  plaintiff  below  and  to  destroy  his  peace  and  hapf)ine88,  and  to  impair 
his  bodily  health,  but  it  was  also  such  as  would  tend  to  put  his  life  in  danger. 

In  the  divorce  case  of  Wheeler  v.  Wheeler  (58  Iowa,  511)  the  court 
had  under  consideration  the  wife's  right  to  divorce  by  reason  of  such 
''inhuman  treatment  as  endangers  her  life." 

In  discussing  that  case  the  court  said: 

The  ill  treatment  contemplated  by  the  statute  is  any  course  of"  "conduct  that 
endangers,  either  apparently  or  in  fact,  the  physical  safety  or  health  of  the  other,  to 
a  degree  rendering  it  physically  or  mentally  impracticable  for  the  endangered  party 
to  discharge  properly  the  duties  imposed  by  the  marriage."  ( 1  Bish.  Marr.  and  Div., 
pars.  717,  718.) 

There  may  be  legal  cruelty  without  evidence  of  actual  personal  violence.  If 
**  austerity  of  temper,  petulance  of  manner,  rudeness  of  language,  a  want  of  ciWl 
attention,  occasional  sallies  of  j)assion  do  threaten  Iwdily  hann,  they  amount  to  legal 
cruelty."  (Beebe  r.  Beel)e,  10  Iowa,  133.)  Any  course  of  conduct,  therfore,  wliich 
would  have  the  effect  to  impair  health  would  be  legal  cruelty.  Nor  is  it  nece««ry 
that  the  parties  should  wait  until  l)odily  harm  has  taken  place.  If  there  is  danger  to 
be  reasonably  apprehended,  it  is  sufficient.     (Caruthers  v.  Caruthers,  13  Iowa,  266.) 

As  held  in  the  case  of  May  v.  May  (62  Pa.  St.,  206): 

The  indignities  to  the  person  need  not  be  such  as  to  endanger  life  or  health,  bnt 
such  BS  would  render  life  too  humiliating  to  bear. 

In  the  case  of  Kelly  r,  Kelly  (18  Nev.,  49),  51  Am.  Rop.,  732,  it  was 
held  that  ''It  is  'extreme  cruelty,'  warranting  a  divorce,  for  a  wife  to 
publicly  accuse  her  husband  of  adultery."  In  discussing  that  case  the 
court,  by  Belknap,  J.,  said: 

In  considering  extreme  cruelty  as  a  ground  of  divorce,  courts  have  cautiously  given 
it  negative  rather  than  affirmative  definitions.  The  difficulty  in  giving  an  affirma- 
tive definition  arises  from  the  fact  that  cruelty  is  &  relative  term;  it8  existence  fre- 
quently depends  upon  the  character  and  refinement  of  the  parties,  and  the  conclusion 
to  be  reached  in  each  case  must  depend  upon  its  own  particular  facts.  '*  We  do  not 
divorce  savages  and  barbarians  because  they  are  such  to  each  other,"  said  the  supreme 
court  of  Pennsylvania,  in  Richards  ?•.  Richards.  "We  can  exercise  no  sound  judg- 
raent  in  such  cases  (divorce  cases)  without  studying  the  acts  complained  of  in  con- 
nection with  the  character  of  the  parties,  and  for  this  we  want  the  common  sense  of 
the  jury  rather  than  fixed  legal  rules."     (37  Penn.  St.,  228.) 

We  scarcely  need  the  aid  of  judicial  authority  for  the  enforcement  of  the  truth  that 
there  may  be  cruelty  without  personal  violence,  and  that  such  cruelty,  working  upon 
the  mind,  may  affect  the  health.  Wretche<lne8s  of  mind  can  hardly  fail  to  have  this 
result.  In  causes  of  divorce  upon  the  ground  of  cruelty,  wives  appear  a^  complain- 
ants more  frequently  than  husbands.  This  arises  from  the  fact  that  the  husband  is 
generally  physically  stronger  than  the  wife,  and  less  susceptible  to  the  effects  of  ill 
treatment  than  she.     He,  too,  may,  in  fact,  frequently  restrain  the  wife's  violence. 
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by  the  exercipe  of  marital  power  in  the  domestic  forum,  without  the  aid  of  courte. 
But  the  law  does  not  encourage  him  to  measure  strength  with  her.  **The  fact  that 
the  husband  can  defend  himself  is  the  very  grievance.  It  is  because  he  may  be 
tempted,  in  defending  himself,  to  retaliate  upon  his  wife,  that  the  court  is  bound  to 
interfere,  and  to  decree  a  judicial  separation  when  such  acts  are  proved.  When  a 
man  marries  an  iU-tempered  woman  he  must  put  up  with  her  ill  humor;  but  the 
moment  she  lifts  her  hand  against  him  the  court  must  interfere,  for  if  it  does  not, 
how  can  it  answer  the  husband  if  he  should  subsequently  allege  that  he  had  been 
forced  to  use  violence  in  self-defense?"  (Forth  r.  Forth,  36  L.  J.,  122,  cited  in 
Browning  Marr.  and  Div.,  111.  See  also  Turner  r.  Turner,  decided  by  the  Iowa 
supreme  court  January  13,  1904,  and  reported  in  97  N.  W.  Rep.,  997.) 

It  appears  from  the  evidence  in  the  case  under  consideration  that 
claimant  preferred  false  charges  against  her  husband  and  indulged  in 
a  persistent  course  of  jealous  conduct  without  cause;  that  she  followed 
him  about,  employed  detectives  to  do  so,  and  sought  to  humiliate, 
exasperate,  and  insult  him,  and  the  Department  is  of  the  opinion  that 
such  conduct  on  her  part  amounted,  in  this  case,  to  such  cruelty  as 
justified  a  separation  without  subjecting  her  husband  to  the  charge  of 
desertion  within  the  meaning  of  the  act  of  March  3,  1899. 

Such  conduct  would  naturallj'  tend  to  terminate  all  conjugal  rela- 
tions and  result  in  marital  separation.  The  further  fact  that  claimant 
has  not  sought  to  eflfect  a  reconciliation,  but  has  rejected  the  efforts  of 
others  to  accomplish  that  result,  tends  to  show  that  the  separation 
was  not  against  her  wishes  or  consent,  while  pensioner's  contribution 
toward  the  support  of  his  wife  since  the  separation  tends  to  disprove 
an  intent  on  his  part  to  desert  her. 

As  stated  in  the  case  of  Martin  v.  Martin  (18  P.  D.,  430): 

Desertion  begins  with  the  intent  to  desert.  One  can  not  be  deserted  while  he  or 
she  consents  to  the  separation,  or  if  either,  by  unjustifiable  conduct,  has  caused  the 
separation.  The  one  who  intentionally  drives  the  other  away  is  the  deserter.  The 
times  begins  to  run  when  the  intent  to  desert  is  fonned,  but  does  not  run  during 
complainant's  consent  to  separation.  Citing  Stewart  on  Marriage  and  Divorce,  pars. 
251  and  252;  Rothery  v.  Rothery  (11  P.  D.,  77^;  Harris  v.  Harris  (12  P.  D.,  7);  Coats 
r.  Coats  (12  P.  D.,  507);  Smith  v.  Smith  (13  P.  D.,  177);  Whitney  r.  Whitney  (13 
P.  D.,  301). 

Cruelty  was,  at  the  common  law,  cause  for  a  decree  of  separation. 
(9  Am.  and  Eng.  Ency.,  2d  ed.,  p.  788.) 

Cruelty,  as  it  relates  to  the  marital  status,  is  any  conduct  on  the  part 
of  either  of  the  married  parties  as  endangers  the  life,  body,  or  health 
of  the  other,  and  renders  cohabitation  unsafe  or  intolerable. 

A  less  degree  of  cruelty  would  justify  a  separation  than  would 
justify  a  divorce  under  a  statute  authorizing  a  divorce  on  the  ground 
of  "  extreme  cruelty." 

So,  also,  mere  separation  does  not  constitute  desertion,  but  the 
sepaitition  must  be  against  the  will  and  consent  of  the  innocent  party. 
Separation  alone  is  not  even  prima  facie  evidence  of  desertion.  Roth- 
ery V.  Rothery  (11  P.  D.,  77-82  and  83).. 
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Applying  the  foregoing  well-recognized  rules  of  law  and  evidence 
to  the  facts  sls  disclosed  by  the  testimony  in  this  case  it  is  evident  that 
claimant  has  failed  to  establish  marital  desertion  on  the  part  of  her 
husband. 

Considering  now  the  question  as  to  claimant's  alleged  "  neces.sitoa5 
circumstances,"  the  Department  is  of  the  opinion  that,  in  view  of  the 
character  and  amount  of  property  owned  and  controlled  bj'  claimant, 
her  age,  health,  and  earning  ability,  as  compared  with  that  of  her 
husband,  it  can  not  truthfully  be  said  that  she  is  in  ''necessitous  cir- 
cumstances" within  the  meaning  of  that  term  as  construed  in  the  case 
of  Hunter  v.  Hunter  (14  P.  D.,  136)  and  authorities  therein  cited. 

The  Department  is,  therefore,  of  the  opinion  that  the  Bureau  was 
fully  justified  in  its  action  in  this  case,  and  the  same  is  accordingly 
affirmed. 


DIVISION  OF  PENSION—ACT  OF  MARCH  3,  1809— DESERTION. 

Bykns  V,  Byrns. 

Pensioner's  contention  that  he  did  not  desert  claimant  is  not  sustained  by  the  e\'i- 

dence  in  this  case. 
A  wife  deserted  by  her  husband  is,  under  the  laws  of  California,  entitled  to  her  own 

domicile.     Moffatt  v.  Moffatt  (5  Cal.,  281);  Uardenbex^ger  r.  Hardenbern^r  (14 

Cal.,654). 

Assistant  Secretary  M,  TF]  Miller  to  the  CmnmissioneJ*  of  Perutlons^ 

March  31,  1901^. 

Joel  Byrns,  a  pensioner  under  certificate  No.  956857,  appealed  Feb- 
ruary 23,  1904,  from  the  Bureau  action  of  January  23,  1904,  wherein 
the  claim  of  his  wife,  Jennie  E.,  filed  July  27,  1908,  for  one-half  his 
pension,  was  allowed  on  the  grounds  that  he  had  deserted  her,  she 
being  of  good  character  and  in  necessitous  circumstances. 

Pensioner  bases  his  appeal  upon  the  ground  that  he  did  not  desert 
claimant,  but  that  he  has,  to  the  best  of  his  ability,  provided  for  her 
both  support  and  domicile. 

The  evidence  in  this  case  shows  that  the  parties  were  married  in 
1898  and  separated  about  September,  1902.  At  the  time  of  their 
separation  they  were  residing  in  Monterey,  CaL,  in  their  own  home. 
Pensioner  contended  before  the  Bureau  that  he  had  offered  claimant 
a  home  near  the  Soldiers'  Home  in  Los  Angeles  Countj%  CJal.,  and 
had  offered  to  pay  her  expenses  there  and  support  her  to  the  best 
of  his  ability,  but  that  she  had  refused  his  offer  and  insisted  upon 
remaining  at  Monterey.  This  offer  on  the  part  of  pensioner  does  not 
appear  to  have  been  made  until  after  she  had  filed  her  application  in 
this  case  for  one-half  his  pension,  and  is  contained  in  a  letter  by  him 
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to  claiment  dated  October  21,  1903,  a  copy  of  which  was  filed  by  pen- 
sioner and  is  as  follows: 

Mrs.  Jenkie  E.  Byrns:  I  am  here  at  the  Soldiers*  Home.  1  am  not  admitted  yet, 
but  may  be  soon.  I  have  just  been  down  to  the  town  of  Sawtelle,  which  adjoins  the 
Home  grounds.  It  is  only  about  80  rods  from  the  Home  buildings.  I  can  get  two 
front  rooms  with  the  use  of  a  washhouse,  tubs,  etc.,  water  included,  for  $4  per  month, 
or  a  cottage  of  two  rooms,  with  water,  for  $5  a  month.  I  can  get  work  here  so  I  can 
make  $10  or  $12  a  month  besides  my  pension,  and  if  you  will  come  down  here  and 
live  ajB  my  wife  I  will  do  the  best  I  can  to  support  you.  I  can  live  at  the  Home, 
board  and  lodge  here,  so  that  will  cost  nothing.  You  can  make  as  much  here  as 
anywhere  at  sewing  or  other  work,  and  if  you  will  release  my  pension  money  I  will 
pay  your  expenses  down  here,  and  all  I  will  ask  of  you  is  that  you  shall  live  within 
our  means;  that  is,  not  go  in  debt.  Now,  answer  this  as  soon  as  possible  so  I  may 
know  what  to  do.  If  you  do  not  answer  this  in  twelve  days  I  shall  take  it  to  mean 
that  you  refuse  to  come  and  govern  myself  accordingly. 

Yours,  truly,  Joel  Byrns,  / 

Soldiers*  Home,  Los  Angeles  County,  Col. 

To  this  letter  clainotant  responded  as  follows:  \ 

New  Monterey,  October  f7,  1903. 
Mr.  Joel  Byrns:  Your  letter  received  to-day  and  I  will  hasten  to  answer.  After 
being  gone  from  home  one  year  and  never  writing  to  me,  and  not  knowing  where  you 
were  all  that  time,  you  ask  me  to  come  to  you.  You  ought  to  be  at  home  to  ask  me 
to  come  back  to  you  after  going  away  as  you  did  when  I  was  out  at  a  neighbor's,  came 
home  and  found  you  was  gone,  took  all  the  money  and  sold  your  mining  stocks  and 
did  not  tell  me  and  left  without  a  cent  and  half  sick  from  bard  work,  and  in  debt, 
as  you  know  you  had  to  pay  debts  to  some  one  at  the  Home  out  of  the  first  money 
you  drew  and,  of  course,  I  had  to  get  in  debt,  not  very  much,  either.  Instead  of 
staying  at  home  and  helping  me  pay  it,  took  all  the  money  and  left  me  without  one 
word,  and  then  you  think  I  will  come  to  yon.  No;  you  have  left  me  too  often  the 
same  way.  I  have  worked  hard  to  pay  that  bill  and  live  the  same  time.  I  am  not 
well  at  all  and  Monterey  is  good  enough  for  me.  Here  I  have  some  friends.  After 
you  are  at  that  Home  a  while  you  will  get  tired  and  want  a  change  and  go  some  other 
place;  but  I  shall  stay  at  Monterey.  I  got  home  for  you  four  times,  and  you  think 
more  of  some  other  home  than  mine,  so  you  will  have  to  stay  there.  You  had  no 
reason  to  leave  my  home,  and  everybody  in  Monterey  thought  you  must  be  crazy  to 
do  as  you  have  done;  but  I  will  get  along,  I  guess.  Everybody  here  is  good  to  me, 
and  when  I  am  sick  come  and  take  care  of  me.    *    *    *    i  guess  this  is  all.    Good-by. 

Jennie  E.  Byrns. 

The  evidence  in  this  case  clearly  establishes  the  fact  that  pensioner 
left  claimant  and  the  matrimonial  home  and  has  failed  to  contribute  to 
her  support  for  nearly  a  year  prior  to  her  application  in  this  case. 
It  further  appears  that  claimant  is  an  honest,  industrious,  hard- work- 
ing woman,  and  that  she  gave  her  husband  no  just  cause  for  separa- 
tion. He  appears  to  have  been  the  party  at  fault.  The  only  question, 
therefore,  remaining  to  be  detennined  is  whether  or  not  claimant,  by 
refusing  to  accept  her  husband's  offer,  contained  in  his  said  letter, 
haa  violated  her  legal  duty  as  his  wife,  and  has  herself  become  the 
deserter. 

While  the  general  rule  is  that  the  domicile  of  the  husband  is  the 
domicile  of  the  wife,  and  that  he  has  the  right  to  establish  his  domicile 
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when  and  where  he  please??,  and  that  the  wife  must  follow  him,  his 
own  conduct  being  upright  and  honorable,  under  penalty  of  being 
considered  the  deserter  in  case  she  refuses,  yet  this  rule  onl^-  applies 
when  the  husband  is  ac^ting  within  the  scope  of  his  legal  authority, 
and  not  in  violation  of  the  rights  or  necesvsities  of  the  wife  or  family. 
To  bring  himself  within  the  rule,  he  must  exercise  his  authoritj'with 
reason,  discretion,  and  honest  intent,  to  peipetuate  or  prolong,  but 
not  to  terminate  or  destroy,  the  marriage  relation  or  the  home. 

In  the  case  of  Pierce  ?'.  Pierce  (12  P.  D.,  412)  the  husband  deserted 
his  wife  in  the  State  of  Michigan,  and  while  living  in  California  sought 
to  defeat  her  claim  for  one-half  his  pension  on  the  ground  that  he  had 
offered  her  a  home  in  Los  Angeles,  Cal.,  where  he  was  then  residing, 
and  her  failure  to  then  accept  his  offer,  contending  that  she  thereby 
became  the  deserter;  that  he  had  the  lawful  right  to  fix  the  domicile, 
and  the  wife's  duty  was  to  follow  her  husband.  In  passing  upon  that 
appeal  it  was  stated  that — 

While  the  law  recognizes  the  right  of  the  husband  to  fix  the  domicile  and  requires 
the  wife  to  follow  the  husband,  under  penalty  of  being  considered  the  deserter,  yet 
he  can  not  exercise  this  power  arbitrarily,  but  with  reason  and  discretion.  He  is, 
therefore,  required  to  show  reasonable  cause  why  his  wife  should  follow  him  when  he 
changes  his  abode.  The  refusal  of  the  wife  to  follow  her  husband,  who  has  deserted 
her,  to  another  State,  and  leave  her  home  upon  the  mere  offer  of  her  husband  to  pro- 
vide a  home  for  her,  does  not  necessarily  constitute  her  the  deserter.  Citing  Schouler 
on  Domestic  Relations  (3d  ed.),  par.  38,  and  other  authorities. 

In  the  case  of  Moffatt  v.  Moffatt  (5  Cal.,  281)  the  court  held  that  the 
desertion  of  the  husband  entitled  the  wife  to  her  own  domicile. 

So,  also,  in  the  case  of  Hardenberger  v.  Harden berger  (14  Cal.,  654) 
it  was  held  that  the  failure  of  the  wife  to  leave  their  home  in  New 
Jersey  and  join  her  husband  in  California  did  not  constitute  her  the 
deserter. 

In  Anderson  v.  Watt  (138  U.  S.,  706)  the  Supreme  Court,  by 
Fuller,  C.  J.,  concisely  stated  the  law  upon  this  subject  as  follows: 

The  place  where  a  person  lives  is  taken  to  be  his  domicile  until  facts  adduced 
established  the  contrary,  and  a  domicile,  when  acquired,  is  presumed  to  continue 
until  it  is  shown  to  have  been  changed.  Mitchell  t>.  U.  S.  (21  Wall.,  350-352); 
Desmare  v.  U.  S.  (93  U.  S.,  605-609);  Shelton  r.  Tiffin  (6  How.,  163);  Ennia  r.  Smith 
(14  How.,  400).  And  although  the  wife  may  l)e  residing  at  another  place,  the 
domicile  of  the  husband  is  her  domicile.  Even  where  a  wife  is  living  apart  from  her 
husband,  without  sufficient  cause,  his  domicile  is,  in  law,  her  domicile.  Cheely  r. 
Clayton  (110  U.  S.,  701-705). 

The  rule  is,  said  Chief  Justice  Shaw,  in  Harteau  r.  Harteau  (14  Pick.,  181-185), 
founded  upon  the  theoretic  identity  of  person,  and  of  interest,  between  husband  and 
wife,  as  established  by  law,  and  the  presumption  that,  from  the  nature  of  that 
relation,  the  home  of  the  one  is  that  of  the  other,  and  intended  to  promote  strength, 
and  secure  their  interests  in  this  relation,  as  it  ordinarily  exists,  where  union  and 
hannony  prevail.  But  the  law  will  recognize  a  wife  as  having  a  separate  existence, 
and  separate  interests  and  separate  rights,  in  those  cases  where  the  express  object  of 
all  proceedings  is  to  show  that  the  relation  itself  ought  to  be  dissolved,  or  80  modi- 
fied as  to  establish  separate  interests. 
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In  Cheever  /•.  Wilson  (76  U.  S.,  123)  it  was  said: 

It  is  insisted  that  Cheever  never  resided  in  Indiana;  that  the  domicile  of  the  hus- 
band is  the  wife* 8,  and  that  she  can  not  have  a  different  one  from  his.  The  converse 
of  the  latter  propositisu  is  so  well  settled  that  it  would  be  idle  to  discuss  it.  The  rule 
if«  that  she  inay  acquire  a  separate  domicile  whenever  it  is  necessary  or  proper  that 
she  should  do  so.  The  right  springs  from  the  necessity  for  its  exercise  and  endures 
so  long  as  the  necessity  continues. 

In  Mitchell  v.  United  States  (88  U.  S.,  352)  the  court  said: 

A  residence  at  a  particular  place  accompanied  with  positive  or  presumptive  proof  of 
an  intention  to  remain  there  for  an  unlimite<l  time  has  been  defined  as  domicile.  This 
definition  is  approved  by  Phillmore  in  his  work  on  that  subject.  By  the  term  domicile, 
in  its  ordinary  acceptation,  is  meant  the  place  where  a  person  lives  and  has  his  home. 
The  place  where  a  person  lives  is  taken  to  be  his  domicile  until  facts  adduced  estab- 
lish the  contrary.  A  domicile  once  acquired  is  presumed  to  continue  until  it  is 
shown  to  have  been  changed.  Where  a  change  of  domicile  is  alleged  the  burden  of 
proving  it  rests  upon  the  person  who  makes  the  allegation.  To  constitute  the  new 
domicile  two  things  are  indispensable:  First,  residence  in  the  new  locality;  and, 
second,  the  intention  to  remain  there.  The  change  can  not  be  matle  except  facto  et 
animo.  Both  are  alike  necessary.  Neither  without  the  other  is  sufficient.  Mere 
absence  from  a  fixed  home,  however  long  continued,  can  not  work  the  change. 
There  must  be  the  animus  to  change  the  prior  domicile  for  another.  Until  the  new 
one  is  acquired  the  old  one  remains.  These  principles  are  axiomatic  in  the  law  upon 
the  subject. 

In  the  recent  case  of  Kendall  v.  Kendall  (14  P.  D.,  159)  the  question 
of  the  wife's  right  to  her  separate  domicile  under  the  laws  of  Pennsyl- 
vania was  involved,  and  the  statute  and  the  decisions  of  that  State  were 
cited  showing  her  right  thereto  when  deserted  by  her  husband.  It 
was  accordingly  held  in  that  case  that  pensioner  having  deserted  his 
wife  his  legal  duty  was  to  rejoin  her  at  her  home,  and  that  he  could 
not,  by  offering  her  a  home  elsewhere,  which  he  did  not  possess,  con- 
stitute her  the  deserter  merely  because  of  her  refusal  to  follow  him, 
the  cause  of  the  separation  having  }>een  such  as  would  have  entitled 
her  to  a  divorce  under  the  laws  of  Pennsylvania.  That  the  wife  hav- 
ing been  deserted  by  the  husband  was  entitled  to  her  own  domicile. 

In  the  case  under  consideration  while  claimant  would  be  fully  justi- 
fied in  acquiring  and  maintaining  her  separate  domicile  by  reason  of 
her  husband's  desertion,  j^et  the  evidence  tends  to  show  that  her  dom- 
icile in  this  case  is  the  domicile  of  the  husband  also.  His  tempoi-ary 
residence  at  a  Soldiers'  Home,  without  any  evidence  of  his  intention  to 
permanently  remain  there,  would  not  indicate  such  a  change  of  domi- 
cile as  would  justify  the  wife  in  following  him  in  view  of  all  the  facts 
and  circumstances  in  this  case.  It  is  to  be  noted  that  in  his  letter  to 
her  he  merely  proposed  to  rent  rooms  or  a  house;  he  had  no  home  to 
offer  her,  and  even  this  offer  appears  to  have  been  merely  a  proposition 
on  his  part  which  he  submitted  to  her  discretion.  His  offer  to  pay  her 
expenses  from  Monterey  to  the  Soldiers'  Home  was  conditioned  upon 
the  release  of  his  pension  money,  which  was  being  suspended  by  the 
Bureau  pending  the  adjudication  of  her  claim.     Even  his  conditional 
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offer  does  not  appear  to  have  been  made  in  good  faith  with  any  desire 
or  intention  of  reestablishing  the  m£itrimonial  home,  but  indicates 
rather  a  desire  upon  his  part  to  defeat  his  wife's  claim,  besides  adding 
to  her  annoyance  and  inconvenience. 

Pensioner  having  deserted  his  wife,  his  marital  dut}"  is,  as  substan- 
tially stated  by  claimant  in  her  letter  to  him  to  return  to  her  home, 
and  he  can  not,  by  offering  her  a  home  elsewhere  which  he  did  not 
possess,  constitute  her  the  deserter  merely  because  she  refused  to  fol- 
low him  and  surrender  the  home  she  already  had. 

The  Bureau  action  appealed  from  appears  to  have  been  justified  by 
the  evidence  in  the  case  and  the  law  applicable  thereto.  Said  action 
is  accordingly  affirmed. 


SERVICE  INI>IAN  WARS-ACT  JUL.Y  «7,  189«— EVIDENCE. 

Margaret  A.  Davis  (widow). 

The  evidence  showing  that  soldier  was  paid  for  one  month  and  twenty-nine  daja^ 
service,  including  twenty-nine  days'  travel  pay,  he  is  held  to  have  been  in  the 
service  of  the  United  States  for  thirty  days  within  the  meaning  of  the  act  of 
July  27,  1892. 

Assistant  Secretary  M.  W,  MiUer  to  the  Comviissioner  of  Pensions,^ 

March  31,  1904. 

James  M.  Davis,  late  of  Capt.  H.  W.  Cooke's  company,  Third  Bat- 
talion Tennessee  Infantry,  Cherokee  disturbances,  filed  a  claim  for 
pension  under  the  act  of  June  27,  1892,  September  14,  1892,  alleging, 
among  other  things,  that  he  enlisted  for  a  term  of  three  months,  at 
Calhoun,  Tenn.,  on  or  about  March  20,  1838,  and  was  honorably  dis- 
charged at  Ross  Landing,  Tenn.,  on  or  about  June  26,  1838. 

The  claim  was  adjudicated  November  1,  1893,  when  pension  was 
allowed  at  $8  a  month,  beginning  July  27,  1892,  which  was  received 
by  the  pensioner  continuously  up  to  and  including  February  3,  1900. 
The  soldier  died  March  28, 1900. 

His  widow,  Margaret  A.  Davis,  filed  a  claim  for  pension  August  17, 
1900,  alleging  that  she  was  joined  in  marriage  to  James  M.  Davis  at 
Rolla,  Mo.,  July  27,  1865,  and  that  her  said  husband  died  at  Mount 
Grove,  Mo.,  March  28,  1900. 

This  claim  was  adjudicated  May  10, 1901,  when  the  following  official 
action  was  recorded: 

Approved  for  rejection — no  title — soldier  did  not  8er\'e  thirty  days  as  required  to 
entitle  to  pension. 

Following  said  action,  the  claim  was  stamped  "Rejected"  July 
30,  1901. 
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Her  claim  for  accrued  pension  was  rejected  on  the  26th  of  July, 
1901,  on  the  ground  that  soldier  did  not  render  thirty  days'  actual 
service  as  required  by  act  of  July  27,  1902. 

The  latter  claim  was  stamped  ''Rejected"  July  30,  1901. 

An  appeal  from  both  actions  was  filed  September  22,  1902,  wherein 
it  is  contended  that  the  testimony  of  two  comrades,  on  file  in  the  case, 
shows  that  the  soldier  was  in  active  service  in  said  company  more  than 
thirty  days,  the  necessary  requirement  of  the  act,  and  if  additional  tes- 
timony be  required  she  can  furnish  it  to  the  satisfaction  of  the  Com- 
missioner, to  the  end  that  both  claims  will  be  allowed.  Appellant 
also  affirmed  that  there  were  two  soldiers  in  the  same  company  named 
James  Davis,  and  possibly  the  names  and  service  may  be  confused. 

A  report  from  the  War  Department,  October  14,  1893,  shows  that 
James  M.  Davis,  Capt.  H.  W.  Cooke's  company.  Third  Battalion 
Tennessee  Infantry,  Cherokee  war,  was  enrolled  Ma}'^  29,  1838,  and 
mustered  in  June  1,  1838,  at  Calhoun,  Tenn.,  and  mustered  out  with 
company  June  24,  1838,  at  Ross  Landing. 

A  second  report,  May  31,  1901,  follows: 

Respectfully  returned  to  the  CommiBsioner  of  Pensions,  with  the  information  that 
in  the  case  of  James  M.  Davis,  private,  Captain  Cooke*s  company,  Third  Battalion 
Tennessee  Infantry,  mustered  out  with  company  June  24,  183S,  at  Ross  Landing. 

[Date  and  place  of  disbandment  of  above  organization  not  shown.] 

A  report  from  the  Treasury  Department,  Second  Auditor's  Office, 
under  date  of  October  5,  1893,  follows: 

Respectfully  returned  to  the  honorable  Ck)mmissioner  of  Pensions. 

The  muster  roll  of  Capt.  Hiram  W.  Cooke's  company,  Tennessee  Volunteers,  reports 
James  M.  Davis  enrolled  May  29,  1838,  at  Fort  Cass,  and  discharged  June  24,  1838, 
at  Ross  Landing,  Tenn. 

He  was  paid  from  May  29,  1838,  to  June  24,  1838,  one  month  and  twenty-five 
days,  including  twenty-nine  days'  travel— 280  miles  to  place  of  rendezvous  and  300 
nailes  from  place  of  discharge  home. 

The  company  was  ordered  into  the  service  by  Maj.  Gen.  W.  Scott. 

The  foil  does  not  show  whether  the  company  was  or  was  not  at  the  seat  of  war  for 
thirty  dayfe. 

The  Bureau  issued  three  subsequent  calls  on  the  Auditor  for  the 
War  Department,  requesting  that  the  date  of  disbandment  of  Capt. 
H.  W.  Cooke's  Third  Battalion,  Tennessee  Infantry,  be  furnished, 
but  the  said  Auditor  was  unable  to  furnish  the  required  information. 

William  G.  Horton,  a  comrade,*  messmate,  and  bunk  mate,  stated 
under  oath,  December  4,  1900,  that  the  soldier  and  he  enlisted  in 
April,  1838,  and  were  discharged  in  July,  1838. 

According  to  a  statement  on  the  brief  face  of  soldier's  claim  for 
pension,  a  bounty-land  warrant  was  issued  under  act  of  18.55,  No. 
82592,  for  120  acres  of  land. 

The  foregoing  is  the  evidence  before  the  Bureau  when  the  several 
claims  were  rejected. 


Digitized  by 


Google 


410  DECISIONS   RELATING   TO   PENSIONS. 

Section  1,  act  of  July  27,  1892,  provides  as  follows: 
That  the  Secretary  of  the  Interior  ])e,  and  he  is  hereby,  authorized  and  directed 
to  place  on  the  pension  roll  the  names  of  the  surviving  officers  and  enlistefl  men, 
including  niarineK,  militia,  and  volunteers  of  the  Military  and  Naval  service  of  the 
United  States,  who  served  for  thirty  days  in  the  Black  Hawk  War,  the  Creek  War, 
the  Cherokee  disturbances  or  the  Florida  War  with  the  Seminole  Indians,  embracing 
a  period  from  eighteen  hundred  and  thirty-two  to  eighteen  hundred  and  forty -two 
inclusive,  and  were  honorably  discharged,  and  such  other  officers,  soldiers  and  sailor? 
as  may  have  been  personally  named  in  any  resolution  of  Congress,  for  any  specific 
service  in  said  Indian  Wars,  although  their  tenn  of  service  may  have  l)een  leiss  than 
thirty  days,  and  the  surviving  widows  of  such  officers  and  enlisted  men:  Provided: 
That  such  widows  have  not  remarried:  Provided  further ^  That  this  act  shall  not  apply 
to  any  person  not  a  citizen  of  the  United  States. 

Also  section  5  of  same  act: 

That  the  pension  laws  now  in  force,  which  are  not  inconsistent  or  in  conflict  with 
this  act,  are  hereby  made  a  part  of  this  act,  so  far  as  they  may  be  applicable  thereto. 

Section  4701  of  the  Revised  Statutes  provided  as  follows: 

The  period  of  service  of  all  persons  entitled  to  the  benefits  of  the  pension  laws,  or 
on  account  of  whose  death  any  person  may  become  entitled  to  a  iiension,  shall  be 
construed  to  extend  t^)  the  time  of  disbanding  the  organization  to  which  such  persons 
belonged,  or  until  their  actual  discharge  for  other  cause  than  the  expiration  of  the 
service  of  such  organization. 

In  the  case  of  David  J.  Bailey  (7  P.  D.,  173)  this  Department  held 
that— 

Under  the  provisions  of  the  act  of  July  27,  1892,  period  of  service  commences 
from  the  date  when  a  claimant  appeared  at  the  place  of  battalion,  regimental,  or 
brigade  rendezvous  designated  in  proper  orders,  and  ends  at  the  date  when  he 
reached  said  rendezvous  on  his  return,  or  (section  4701,  R.  S.)  the  date  of  indi- 
vidual discharge  or  the  date  when  the  oi^nization  to  w^hich  he  belonged  was 
disbanded.     Houston  r.  Moore,  5  Wheaton  (4th  I^.  8.  R.,  536). 

In  this  case  the  records  fail  to  show  the  rendezvous  or  where  the 
battalion  was  disbanded. 

In  the  case  of  Margaret  M.  Swann  (8  P.  D.,  149)  the  facts  were 
summarized  as  follows: 

Soldier  was  granted  bounty  land  in  1851  on  the  ground  that  he  had  "actually 
served  one  month"  and  was  also  allowed  pension  under  the  act  of  July  27,  1892,  on 
the  ground  that  he  served  thirty  days  in  the  Creek  Indian  war.  The  record  shows 
that  he  was  enlisted  and  mustered  in  at  Columbus,  Ga.,  June  9,  1836,  and  mustered 
out  wuth  the  company  at  the  same  place,  July  7,  1836,  and  was  allowed  twelve  days* 
travel  pay,  six  from  his  home  to  place  of  rendezvous  and  six  from  place  of  rendezvons 
to  his  home.     His  widow's  claim  was  rejected  on  the  ground  of  insufficient  service. 

Held: 

1.  That  under  section  4701,  Revised  Statutes,  the  soldier's  service  for  pensionable 
purposes  did  not  necessarily  end  at  date  of  muster  out,  but  continued  until  the  dis- 
bandment  of  the  organization. 

2.  That  the  soldier's  right  to  pension  having  been  conceded,  and  no  question  in 
regard  thereto  having  been  raised  during  his  lifetime,  the  burden  of  proof  is  on  the 
Government,  when  it  sets  up  the  plea  of  insufficient  service  against  the  widow's  claim. 

8.  That  it  has  not  been  proved  that  soldier  did  not  serve  thirty  days. 

The  facts  stated  in  the  foregoing  epitome  of  the  evidence  are  almost 
identical  with  the  history  of  this  case,  except  that  the   bounty -land 
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warrant  in  the  Swann  case  was  granted  under  the  provisions  of  the 
act  of  September  28,  1850,  wherein  the  soldier  s  title  to  40  acres  of 
bount}^  land  depended  upon  his  actual  service  of  one  month,  whereas 
Tinder  the  act  of  March  3,  1855,  the  soldier  was  rtequired  only  to  prove 
a  service  of  not  less  than  fourteen  days.  However,  the  act  of  March 
3,  1855,  increased  the  acreage  of  bounty  land  in  all  cases  therein 
named,  where  the  soldier's  service  was  fourteen  days  or  more,  to  160 
acres  and  further  provided  that  "where  any  person  so  entitled  has, 
prior  to  the  third  day  of  March,  eighteen  hundred  and  lift3'-five, 
received  a  warrant  for  any  number  of  acres  less  than  one  hundred  and 
sixty,  he  shall  be  allowed  a  warrant  for  such  quantity  of  land  only  as 
will  make,  in  the  whole,  with  what  he  may  have  received  prior  to  that 
date,  one  hundred  and  sixty  acres."  Hence,  from  the  fact  that  the  sol- 
dier received  120  acres  under  the  act  of  1855,  as  stated  on  the  brief 
face,  it  is  a  fair  inference  that  40  acres,  the  balance  of  the  160  acres 
due  him  under  the  act  of  1855,  was  received  under  the  act  of  1850. 

In  this  case,  as  well  as  the  one  above  referred  to,  the  place  of  ren- 
dezvous has  not  been  shown  by  record  evidence  or  the  testimony  of 
witnesses,  and  it  does  not  appear  that  the  claimant  was  ever  called  upon 
to  furnish  such  evidence,  even  if  it  were  possible  to  obtain  it  after  a 
lapse  of  about  sixty nsix  years,  and  as  the  soldier  is  now  dead,  and  his 
widow  old  and  infirm,  it  is  believed  to  be  both  unwise  and  unnecessary 
to  open  up  the  case  for  the  purpose  of  investigation  on  that  line. 

Therefore,  under  the  rule  prescribed  in  the  Swann  case,  the  several 
actions  of  the  Bureau  covered  by  the  appeal  are  reversed. 

In  relation  to  the  accrued  pension  due  the  soldier  at  his  death,  it  is 
manifest  that  payment  thereof  can  not  be  withheld  or  suspended  by 
the  Commissioner  of  Pensions,  under  the  act  of  December  21,  1898, 
until  after  due  notice  and  hearing  of  all  the  evidence,  he  may  decide 
to  annul,  vacate,  modify,  and  set  aside  the  decision  upon  which  such 
pension  was  granted,  provided  the  widow  claimant  has  established  her 
widowhood. 

Rejections  reversed. 

kestoration-act  mabch  3,  1901.    divorce— evidence. 

Elizabeth  Vallean,  now  Goshorn  (widow). 

The  evidence  shows  that  claimant  secured  a  divorce  from  her  second  husband  on 
her  crossbill  by  a  verdict  of  a  jury  and  was  awarded  alimony.  She  therefore  is 
entitled  to  restoration  under  the  act  of  March  3,  1901,  as  it  must  be  presumed 
the  divorce  was  granted  without  fault  on  her  part. 

A^ssistant  Secretai^y  M,  W,  Millar  to  the  Covimi^wier*  of  Pensions^ 

March  31,  1901^, 

Andrew  J.  Vallean  served  as  a  private  in  Company  A,  Third  Mich- 
igan Volunteer  Cavalry,  from  the  date  of  his  enlistment,  August  23, 
1862,  until  his  death  in  the  service,  June  7,  1863. 
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His  widow,  Elizabeth  Vallean,  to  whom  he  was  married  December 
31,  1846,  was  pensioned  as  such,  certificate  No.  36032,  until  her  remar- 
riage to  one  Hugh  A.  Goshorn,  September  8,  1864,  when  her  pension 
ceased  by  reason  of  such  remarriage. 

November  14,  1868,  she  was  divorced  from  the  said  Gosbom  by 
decree  of  the  Jay  County,  Ind.,  court  of  common  pleas. 

April  25,  1901,  she  tiled  an  application  for  a  pension  as  the  widow 
of  Vallean,  under  the  act  of  March  3,  1901. 

Said  claim  was  rejected  finally  July  3,  1902,  on  the  following  stated 
ground: 

That  while  claimant  did  obtain  a  divorce  from  her  last  husband,  Goehom,  upon 
her  own  application,  it  is  shown  upon  special  examination  that  the  causes  or  facts 
upon  which  such  divorce  was  granted  were  not  without  fault  on  her  part,  as  required 
by  the  act. 

She  appealed  from  that  action  August  13,  1902,  contending  it  was 
contrary  to  the  law  and  facts  in  the  case. 

It  appears  from  a  duly  authenticated  copj^  of  the  proceedings  in  the 
court  of  common  pleas  of  Jay  County,  Ind.,  that  the  husband  of  this 
claimant  filed  a  complaint  for  divorce  against  her,  she  at  the  time 
being  a  resident  of  the  State  of  Michigan,  May  12,  1868,  in  which  he 
charged  her  with  being  guilty  of  adultery  with  one  Greenwood. 

Thereafter,  defendant  appeared  by  counsel  and  answered  said  com- 
plaint, first  by  general  denial,  second  by  filing  a  cross  complaint  for 
divorce,  in  which  she  charged  her  husband,  plaintiff,  with  cruel  treat- 
ment and  abandonment. 

Witnesses  were  subpoenaed,  depositions  taken  and  filed,  the  issiies 
properly  joined,  and  the  facts  tried  by  a  duly  and  legally  impaneled 
jury. 

Said  jury  having  heard  the  evidence,  arguments  of  counsel,  and 
instructions  from  the  court,  returned  into  court  the  following  properly 
signed  verdict: 

On  the  cross  complaint  we  the  jury  find  for  the  plaintiff. 

Pursuant  to  such  finding,  the  court  granted  this  claimant  an  absolute 
divorce  from  her  husband,  Hugh  A.  Goshorn,  together  with  a  judg- 
nient  for  $200  alimony  and  costs,  which  were  subsequently  paid  by  him. 

It  legally  and  logically  follows  that,  if  claimant  had  been  in  faulty 
the  court  of  common  pleas  of  Jay  County,  Ind.,  could  not  and  would 
not  have  decreed  her  a  divorce.  The  very  fact  that  the  divorce  was 
granted  claimant  on  her  cross  complaint,  after  a  trial,  is  sufiicient 
evidence  that  she  was  without  fault. 

It  is  and  has  been  the  law  in  Indiana  that,  where  both  husband  and 
wife  are  affirmatively  applj'ing  for  divorce,  the  courts  trying  the  issue 
must  decide  which  party  is  entitled  to  a  decree,  and  so  find  if  either  is 
shown  to  be  entitled  to  a  decree,  and  if  both  are  in  fault  no  decree 
is  granted. 
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In  the  case  of  Alexander  v.  Alexander  (140  Ind.,  155),  the  court 
held  that: 

On  the  trial  of  an  action  for  divorce,  the  court  can  only  grant  a  divorce  to  the 
party  who  is  found  to  be  the  injured  party,  and,  where  lx)th  parties  seek  a  divorce 
upon  affirmative  allegations,  the  court  must  find  which  of  the  parties  is  entitled  and 
enter  a  decree  accordingly. 

There  was  some  evidence  adduced  on  special  examination,  notably 
that  of  one  witness,  a  Mrs.  Southard,  to  the  effect  that  claimant  had 
committed  adultery  with  one  Greenwood,  and  it  is  further  shown  that 
the  charges  of  infidelity  against  claimant,  by  Goshorn,  were  based 
upon  rumors  circulated  by  the  Southard  woman. 

It  appears  that  he,  after  hearing  such  rumors  and  charging  his  wife 
with  infidelity  and  threatening  her  with  divorce  proceedings  on  such 
grounds,  he  forgave  and  condoned  the  offense  by  again  living  and 
cohabiting  with  her. 

Granted  that  she  was  guilty,  as  charged  by  him,  he  was,  after  con- 
doning the  offense,  forever  debarred  from  setting  up  the  same  as  a 
cause  for  divorce  or  justification  on  his  part  for  abandoning  his  wife. 

From  all  the  evidence  the  Department  disbelieves  the  truthfulness 
of  the  charges  of  adultery  made  by  Goshorn  against  claimant. 

In  the  case  of  Shores  v.  Shores  (23  Ind.,  540),  the  court  held  that: 

A  wife  is  justified  in  leaving  her  husband  when  he  treats  her  in  a  cruel  manner. 

In  the  case  of  Groft  v,  Groft  (7«  Ind.,  136)  the  court  held  that: 

False  charges  of  unchastity  by  a  husband  against  a  wife  will  constitute  cruel  treat- 
ment. 

It  appears,  therefore,  that  claimant  secured  a  divorce  from  her  hus- 
band, under  circumstances  in  a  most  peculiar  manner,  favorable  to  her, 
and  that  their  separation  and  such  divorce  was  without  fault  on  her 
part. 

If  the  action  appealed  from  was  upheld,  it  would  not  only  nullify  a 
decree  of  court,  but  set  aside  a  jury  verdict  as  well,  all  of  which  the 
Department  does  not  feel  justified  in  doing. 

The  action  appealed  from  is  therefore  reversed  and  the  papers 
returned  herewith  for  readjudication  in  accordance  with  this  decision. 


SERVICE— DISCHARGE  — ACT     .TITXE     87,     1890  — BISCHAUGE     TVITHOIJT 

noxoR. 

Peter  Andrews. 

The  claimant  having  been  discharged  while  in  confinement  at  hard  labor,  under 
sentence  of  a  court-martial,  it  is  held  that  his  discharge  was  not  honorable,  but 
**  without  honor,"  and  that  he  has  not  a  pensionable  status  under  the  act  of 
June  27,  1890. 
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Assistant  Secretary  M,   W,  Miller  to  the  Couimtssunier  of  Ptnsiom^ 

March  31,  1901^. 

Peter  Andrews,  formerly  a  soldier  in  Company  E,  Ninety-sixth 
Regiment  United  States  Colored  Infantry,  filed  on  August  22,  18H2,  a 
claim  for  pension  under  the  act  of  June  27,  1890,  alleging  that  he 
enlisted  in  the  above-named  organization  on  April  12,  1865,  and  was 
honorably  discharged  February  1, 1867,  and  that  he  was  unable  to  earn 
a  support  by  manual  labor  by  reason  of  piles,  varicocele  and  hydro- 
cele, and  injur}'  of  the  left  thigh.  Said  claim  wavS  rejected  in  Decem- 
ber, 1896,  on  the  ground  that  his  discharge  from  the  service  was  not 
considered  by  the  War  Department  as  honorable.  From  that  action  an 
appeal  was  taken  October  30,  1902,  the  contention  being  that  the 
claimant's  discharge  was  in  form  and  in  fact  honorable;  that  the  War 
Department  was  without  authorit}'  to  change  it  to  a  dishonorable  one, 
and  that  the  Department  of  the  Interior  is  under  no  obligation  to  fol- 
low the  mere  opinion  of  the  War  Department  as  to  the  character  of 
the  discharge. 

The  facts  are  that  the  soldier  enlisted  April  18, 1865,  and  served  until 
some  time  in  Novemlwr  or  December,  1866  (according  to  his  statement), 
when  he  was  placed  under  arrest,  charged  with  ' '  sleeping  on  post.''  He 
was  tried  by  a  general  court-martial  on  this  charge  and  found  guilty 
and  sentenced  to  be  confined  at  hard  labor  for  the  period  of  eighteen 
months  and  to  forfeit  %\i)  per  month  for  the  salne  period.  The  muster- 
out  roll  of  his  company  dated  January  29,  1866,  shows  him — 
"serving  sentence  at  Fort  Jefferson,  Fla.,  for  eighteen  months  and  forfeit  $10  per 
month  of  his  monthly  pay  during  said  period  by  sentence  of  G.  C.  M.  No  dipcharge 
furnisheil." 

A  report  from  the  War  Department  furnished  October  10,  18i^(), 
states: 

It  has  this  day  (October  9,  1806)  l)een  determined  by  this  Department,  from 
records  on  tile,  that  this  man  was  discharged  January  29,  1S66,  by  reason  of  the 
muster  out  of  bin  company  while  he  was  in  confinement  at  Fort.  Jefferson,  Dry 
Tortugaa,  undergoing  the  sentence  of  the  court. 

The  claimant  has  filed  his  certificate  of  discharge,  which  reads  as 
follows: 

TO  WHOM    IT   MAY   CONCERN. 

Know  ye  that  Peter  Andrews,  a  private  of  Captain  l^vid  R.  Hawkes*s  Company 
E,  96th  Regiment  of  Ignited  States  Coloretl  Infantry  Volunteers,  who  was  enrolled 
on  the  eighteenth  day  of  April,  one  thousand  eight  hundred  and  sixty-five,  to  serve 
three  years,  or  during  the  war,  is  hereby  discharged  from  the  8er\ice  of  the  United 
States,  the  twenty-ninth  day  of  January,  IStkJ,  at  New  Orleans,  Louisiana,  by  reaK>n 
of  discharge  of  bin  regiment.  (No  ol/jection  to  his  being  reenliste<l  is  known  to 
exist.)  Said  Peter  Andrews  was  born  in  131  Mile  Bluff,  in  the  State  of  Alabama,  is 
22  years  of  age,  five  feet  seven  inches  high,  black  complexion,  black  eyes,  black  bair, 
and  by  occupation  when  enrolle<i  a  laborer. 

Given  at  New  Orleans,  La.,  this  second  day  of  February,  1867. 

(Sigmni)  A.  McAzxister, 

CapL  10th  U.  S.  CavL,  Bvt,  Lt.  CoL  ^^^X-^^^,^-  ^• 
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This  wa8  evidently  a  discharge  given  February  2, 1867,  to  date  as  of 
January  29, 1866,  the  date  of  the  muster  out  of  the  regiment.  It  is  the 
usual  form  of  discharge  and  does  not  contain  either  the  word  "honor-: 
able "  or  " dishonorable."  It  was  not  a  "dishonorable discharge,"  tech- 
nically speaking,  since  a  dishonorable  discharge  can  be  given  only  by  a 
sentence  of  court-martial,  and  the  court  in  this  case  did  not  sentence 
the  claimant  to  be  dishonorably  discharged.  The  War  Department, 
however,  recognizes  three  kinds  of  discharge,  viz: 

**The  honorable,  the  dishonorable,  and  the  discharge  without  honor;" 
and  this  Department  has  adopted  and  followed  the  rule  of  the  War 
Department  on  that  subject.  (See  the  case  of  George  W.  Fleck,  7 
P.  D. ,  343.)  Among  the  discharges  that  are  held  to  be  ''without  honor" 
is  the  one  given  "when,  at  the  time  of  the  soldier's  discharge,  at  or 
after  the  expiration  of  his  term  of  enlistment,  he  is  in  confinement 
under  the  sentence  of  a  general  court-martial,  which  does  not  provide 
for  a  dishonorable  discharge."  (Circular  No.  9,  1893,  Headquarters 
of  the  Army.)  Such  was  the  discharge  in  this  case.  The  form  or 
wording  of  the  certificate  is  immaterial,  the  character  of  the  discharge 
being  determined  by  the  circumstances  under  which  it  was  given. 

For  reasons  above  stated  it  is  held  that  this  claimant  was  not  honor- 
ably discharged  from  the  military  service  of  the  United  States,  and 
consequently  has  no  title  to  pension  under  the  provisions  of  the  act  of 
June  27,  1890.     The  action  of  the  Bureau  is  affirmed. 


BOTJNTY  LAXI>-SXrCCESSIOX—TITX.E— PRACTICE. 
£mI£   SxTLLTVAN  (ADlVnNISTRATRIx). 

Both  the  soldier  and  those  named  in  the  bounty-land  law  ae  successively  entitled  to 
receive  a  warrant  on  account  of  his  service  having  died  without  claiming  such 
warrant,  the  title  thereto  has  lapsed. 

Assistant  Secretary  M.   W,   Miller  to  tlie  Comriiis^imier  of  PerisionSy 

March  31,  1904,. 

This  appellant,  Emie  Sullivan,  on  March  23,  1903,  filed  this  claim, 
No.  338,589,  for  a  bounty-land  warrant  as  administratrix  of  the  estate 
of  James  B.  Sullivan,  who  was  an  assistant  surgeon  in  the  United 
States  Army  from  May  5,  1829,  to  December  31,  1835,  when  he 
resigned,  and  who  died  in  1886. 

Said  claim  was  rejected  May  28, 1903,  on  the  ground  that  the  claim- 
ant,  as  such  administratrix,  has  no  title  under  existing  laws,  no  claim 
having  been  filed  by  the  decedent,  nor  as  his  niece,  as  there  is  no  law 
granting  bounty  land  to  nieces. 

In  this  appeal,  filed  September  15,  1903,  it  is  contended  that  said 
decedent  died  vested,  under  the  act  of  February  11,  1847,  and  sec- 
tion 6597  of  the  Revised   Statutes,  of  a  right  to  bountv  land,  which 
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descended,  as  part  of  bis  estate,  to  the  claimant  either  as  his  adminis- 
tratrix or  as  his  niece,  and  that  a  warrant  should  issue  to  her  either  in 
one  or  the  other  capacity  or  for  the  use  and  benefit  of  the  soldier's 
brothers  and  sisters. 

The  contentions  in  this  case  are  certainly  peculiar.  The  claimant, 
or  her  attorney,  seems  to  have  no  certain  idea  of  her  own  position 
under  the  law,  but  aims  evidently  to  secure  whatever,  if  anything, 
may  be  coming  in  the  way  of  bount^'-land  wan-ant  on  account  of  the 
decedent's  military  sei'vice,  whether  she  is  entitled  to  it  merely  as 
administratrix  of  his  estate  or  merely  as  a  niece  or  merely  as,  appar- 
ently, a  volunteer  trustee  for  his  brothers  and  sister,  none  of  whom, 
however,  survived  him  and  who  are  onh'  represented  herein,  as  she 
says  in  her  claim,  by  their  several  children. 

In  this  claim  she  sa^^s  merely  that  ''she  makes  this  application  as 
the  administratrix  of  the  estate"  of  said  deceased  soldier.  The  latter 
died  leaving,  it  appears,  a  will,  which  named  as  executor  a  brother, 
Joiin  H.  Sullivan,  who  died,  however,  without  executing  said  will; 
and  no  attempt  to  execute  the  same  appears  to  have  been  made  until 
April  29,  1902,  when  it  was  proved  before  the  district  judge  of  the 
parish  of  Rapides,  Louisiana,  where  the  soldier  died,  as  a  nuncupative 
will,  the  original  being  lost  or  destroyed,  and  appellant  was  appointed 
by  said  judge  dative  testamentary  executrix  thereof,  as  shown  by 
certified  record  of  the  proceedings. 

The  deceased  directed  in  this  will  that  his  executor  should  prosecute, 
compromise,  or  adjust  any  and  all  claims  he  might  have  against  or 
which  might  be  found  due  him  from  the  United  States  Government; 
and  it  is  under  this  provision  of  said  will  and  said  laws  above  referred 
to  that  the  appellant  contends  she,  as  such  administratrix,  is  entitled 
to  file  and  prosecute  this  claim  and  receive  bountj'-land  warrant  there- 
under. 

Such  contention  is  whoU}^  untenable  and  can  not  be  sustained.  The 
title  to  bounty  land  vests  in  a  soldier  in  only  a  limited  and  qualified 
manner;  and  its  investment  and  descent  is  determined  solely  by  the 
Federal  statutes. 

This  soldier  having  died  without  claiming  bounty  land,  title  to  such 
on  account  of  his  service  passed  on  his  death  to  those  only  whom  the 
law  names  as  entitled  upon  the  failure  of  a  soldier  to  receive  bounty 
land.  These  are  either  a  widow,  children,  father,  mother,  brother,  or 
sister  (sec.  2418,  Revised  Statutes),  none  of  whom  in  this  case,  it 
appears,  is  now  living,  and  none  of  whom  who  may  have  survived  the 
soldier  filed  any  claim  for  bounty  land.  The  title  therefore  to  bounty 
land  on  account  of  his  service  has  lapsed  under  the  law,  as  there  is 
none  to  whom  the  law  gives  it  on  the  failure  of  these  to  receive  it. 
The  line  of  succession  fixed  by  the  statutes  has  ended,  and  the  title 
no  longer  exists  in  anyone. 
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A  bounty-land  warrant  Ls  a  personal  gratuity,  title  to  which  vests 
only  as  the  statutes  specifically  provide,  and  in  those  only  in  whom 
the  statutes  specifically  vest  it.  Being  a  personal  gratuity,  the  title 
thereto  does  not  so  vest  in  any  person  named  in  the  statute  as  to  pass 
to  such  person's  heirs  and  legal  representatives  as  part  of  his  estate  in 
law,  but  descends  only  to  those  specified  in  the  bounty-land  law,  and 
upon  the  death  of  any  such  beneficiary  without  claiming  such  gratuity, 
his  or  her  interest  and  title  are  wholly  ended  and  foreclased,  and  the 
interest  in  and  title  to  the  warrant  either  pass  to  the  next  in  succession 
named  in  the  statute  or,  if  none  such  be  named  therein,  die. 

In  this  case,  all  those  named  in  the  statute  as  successively  entitled 
to  a  bounty-land  warrant  on  account  of  the  service  of  this  soldier  have 
deceased  without  filing  claim  to  such  warrant.  Title  to  such  warrant 
has  therefore  lapsed  under  the  law.  The  rejection  of  the  appealed 
claim,  is  accordingly  affiimed. 


marriage  -e  videnck-impedimext-coha  bitation. 

Mary  Schilling  (widow^). 

Claimant  was  married  to  the  deceased  soldier  in  Michigan,  in  1887.  The  evidence 
shows  that  prior  to  that  time,  from  1862  to  about  1870,  in  the  State  of  Pennsyl- 
vania, the  soldier  cohabited  with  one  Anna  Maria,  and  that  four  children  were 
bom  to  them  during  that  period.  There  is  no  evidence  that  an  actual  marriage 
was  entered  into,  and  the  cohabitation  ceased  without  legal  separation.  Both 
remarried,  and  all  the  facts  and  circumstances  indicate  that  no  contract  of  mar- 
riage was  made.  Under  the  facts  in  this  case  a  marriage  contract  will  not  be 
presumed.  The  soldier,  therefore,  was  competent  to  enter  into  a  contract  of 
marriage  at  the  date  he  married  claimant. 

Assistant  Secretary  M.   W.  Miller  to  the  Commissionej*  of  Pensio7u^ 

March  31^  190J^ 

This  is  an  appeal  filed  December  6,  1902,  by  Mary  Schilling,  of 
Detroit,  Mich.  August  21,  1899,  she  applied  for  a  pension  under  the 
act  of  June  27,  1890,  alleging  that  she  was  the  widow  of  Martin 
Schilling,  deceased,  who  served  during  the  war  of  the  rebellion  in  Com- 
pany F,  Sixth  Pennsylvania  Volunteer  Heavy  Artillery.  In  this  decla- 
ration she  averred  that  both  she  and  her  deceased  husband  had  been 
previously  married,  and  that  their  fonner  consorts  were  dead.  In 
a  later  declaration  (September  23,  1899)  she  alleged  her  former  mar- 
riage, but  not  that  of  Schilling;  and  in  an  affidavit  filed  October  6, 
1899,  she  swore  that  the  allegation  in  the  first  declamtion  was  "  a  mis- 
take because  he  had  never  been  previously  married." 

p.  D.— VOL.  14—03 27 


Digitized  by 


Google 


418  DECISIONS   RELATING   TO   PENSIONS. 

The  above  claim,  No.  703981,  was  rejected  by  the  Bureau,  April  3, 
1902,  as  follows: 

Approved  for  rejection  on  the  ground  that  claimant  is  not  the  legal  widow  of  the 
soldier,  it  appearing  by  a  special  examination  of  the  case  that  at  the  time  of  her 
alleged  marriage  with  him,  soldier  had  a  former  undivorced  wife  (one  Anna  Maria) 
who  survived  his  death. 

It  appears  that  the  deceased  soldier  lived  and  cohabited  with  one 
Anna  Maria  from  early  in  1862  to  sometime  after  1870,  and  that  four 
children  were  born  during  this  cohabitation.  They  lived  in  Pittsburg, 
Cambria  (Johnstown),  and  Hollidaysburg,  Pa.,  and  demeaned  them- 
selves as  husband  and  wife,  and  were  generally  so  known  and  accepted 
among  their  friends  and  acquaintances. 

No  record  of  their  marriage  has  been  found,  nor  was  any  witness 
found  who  knew  of  any  ceremonial  marriage  between  these  parties. 
It  seems  quite  clear  that  both  parties  were  competent  to  contract  mar- 
riage at  that  time,  the  soldier  being  a  single  man  and  Anna  Maria  the 
widow  of  one  James  McAree.  Those  who  knew  of  the  beginning  of 
the  cohabitation  all  testified  that  they  believed  that  the  partie^s  had 
been  ceremonially  married,  though  none  could  give  any  information 
as  to  when  and  where  they  were  so  married. 

Sometime  after  1870  the  soldier  and  Anna  Maria  separated,  and  the 
former  with  the  oldest  child  went  to  Redfern,  Mich.,  10  miles  distant 
from  Detroit,  where  he  resided  until  his  marriage  to  claimant  on  Sep- 
tember 28,  1887.  From  the  latter  date  until  his  death,  July  28, 1899, 
he  resided  in  Detroit.  The  claimant  testified  that  shortly  after  their 
marriage  the  soldier  told  her  that  he  had  been  previously  married  and 
that  his  former  wife  was  dead,  and  was  buried  at  Redfern.  She  denied 
all  knowledge  of  a  former  marriage  prior  to  this  time.  It  was,  how- 
ever, generally  known  among  the  soldier's  acquaintances  at  Redfern, 
that  he  claimed  to  have  a  wife  living  in  Pennsylvania,  though  prior  to 
his  marriage  to  claimant  he  told  that  he  had  heard  of  her  death.  It  is 
in  evidence  that  he  spoke  of  his  boys'  mother  (Anna  Maria)  as  his 
wife,  and  acknowledged  her  at*  such  while  living  at  Redfern. 

After  the  separation  and  on  January  12,  1876,  Anna  Maria  was 
married  to  one  Thomas  GledhiU,  under  the  name  of  McAree,  the 
name  of  her  first  husband.  After  this  husband's  death  she  >vas  mar- 
ried for  the  fourth  time,  on  October  14,  1879,  to  Samuel  T.  Wood. 
July  11,  1900,  she  died  at  Pittsburg. 

Samuel  T.  Wood,  who  survived  Anna  Maria,  testified  that  she  told 
him  that  she  obtained  a  divorce  from  the  soldier  in  Cambria  County, 
Pa.,  and  one  of  her  daughters  thought  she  had  heard  her  mother 
speak  of  getting  '' separation  papers"  in  Cambria  County,  though 
neither  of  these  witnesses  or  others  who  were  interviewed  had  any 
actual  knowledge  of  any  divorce  proceedings.  Upon  a  search  of  the 
records  in  Cambria  County  and  other  counties  where  Anna  Maria  had 
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resided,  it  was  definitely  ascei-tained  that  no  divorce  had  been  granted 
either  to  her  or  the  soldier,  Martin  Schilling. 

With  the  exception  of  one,  it  seems  to  have  been  the  impression  of 
all  witnesses  who  knew  these  parties  in  Pennsylvania,  that  they  were 
in  fact  married.     Mary  A.  Benson,  of  Cambria,  testified: 

Anna  Maria  Schilling  went  under  the  name  of  **  Fortune  Teller,"  and  men  were 
constantly  calling  to  see  her.  It  got  so  public  that  Mr.  Benson  got  them  out  of  the 
house.  She  told  me  that  she  was  not  the  wife  of  Martin  Schilling,  for  I  asked  her 
whviit  waa  he  let  her  go  on  so.  She  replied,  **AVell,  we  are  not  like  you  and  your 
husband,  as  we  are  not  married." 

This  statement  is  at  variance  with  Anna  Maria's  subsequent  claim 
of  divorce,  and  with  the  soldier's  acknowledgment  of  a  previous  mar- 
riage and  the  death  of  the  former  wife.  It  is  not  at  variance,  how- 
ever, with  all  the  known  facts  in  this  case.  Their  most  intimate  friends 
were  unable  to  tell  when  and  where  they  were  married,  and  a  most 
careful  search  failed  to  disclose  any  record  of  their  marriage.  Their 
subsequent  remarriages  without  a  divorce  indicates  that  they  did  not 
consider  their  cohabitation  in  the  light  of  a  marriage.  This  is  further 
indicated  by  the  fact  that  the  soldier  with  his  son  visited  Anna  Maria 
while  she  was  living  with  Gledhill  as  his  wife,  and  after  her  marriage 
to  Wood.  Certainlj'  if  they  were  then  legally  husband  and  wife  some 
objections  to  her  course  would  have  been  made  by  him.  Her  marriage 
to  Gledhill  under  the  name  of  McAree  is  another  fact  indicating  no 
marriage  with  the  soldier. 

In  Pennsylvania  marriage  is  a  civil  contract  to  the  validity  of  which 
the  consent  of  the  parties  able  to  contract  is  all  that  is  required  (Sarah 
C.  Hayden,  8  P.  D.,  364).  A  contract  may  be  presumed  from  cohabi- 
tation and  reputation,  but  the}"  in  themselves  do  not  constitute  a 
marriage  (Hunt's  appeal,  86  Pa.  St.,  294)  and  are  in  fact  only  circum- 
stances to  be  considered  with  other  competent  evidence. 

In  this  case  there  is  no  evidence  of  a  contract,  but  the  validity  of  a 
marriage  between  soldier  and  Anna  Maria  is  dependent  on  proof  of 
cohabitation  and  repute.  The  cohabitation  ceased  without  any  legal 
separation,  and  neither  seems  to  have  considered  thatan}^  legal  impedi- 
ment existed  to  their  remarriage.  All  the  facts  and  circumstances 
indicate  that  no  legal  marriage  contract  was  ever  entered  into.  Their 
subsequent  references,  after  remarriage,  to  their  former  marriage,  in 
itself,  in  view  of  the  known  facts  and  circumstances,  is  not  proof  of 
a  contract.  They  probably  were  due  to  a  desire  to  shield  the  children 
born  during  their  cohabitation  from  the  stain  of  illegitimacy. 

The  Department  is  of  the  opinion  that  the  evidence  is  insufficient  to 
show  a  marriage  between  the  soldier  and  Anna  Maria.  This  being 
true  he  was  competent  to  contract  when  married  to  claimant,  and  their 
maiTiage  was  legal.  Claimant  is,,  therefore,  his  legal  widow,  and  the 
rejection  of  her  claim  under  the  act  of  June  27,  1890,  is  reversed. 
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commencement-act  of  february  6,  1897--act  january  5,  1893— 
mexican  war-gray''s  battalion. 

Jasper  N.  Armstrong. 

Membera  of  Gray's  Battalion,  Arkansas  Volunteers,  have  no  right  to  pension  prior  to 
the  act  of  February  5,  1897,  and  they  are  entitled  to  a  $12  rating  under  the  act 
of  April  28,  1900,  from  such  date,  when  the  evidence  shows  them  to  be  in 
the  physical  and  financial  condition  required  by  the  act  of  January  5,  1893,  as 
held  in  the  case  of  Markwood.     (11  P.  D.,  380.) 

Same  case  in  14  P.  D.,  285,  modified. 

Assistant  Secretary  M,   W,  Miller  to  the  Commissioner  of  Pennons. 

April  11, 190k. 

This  motion  for  reconsideration,  filed  February  5, 1904,  for  the  pur- 
pose of  obtaining  a  review  of  the  departmental  opinion  promulgated 
in  the  above-entitled  case  on  January  15, 1904  (14 P.  D.,285),  contends 
that  an  error  of  law  has  been  committed  in  said  opinion.  The  claim- 
ant was  pensioned  under  the  special  act  of  Febiiiary  5, 1897,  which 
gave  a  status  to  the  surviving  oflBcers  and  enlisted  men  of  Gray's  Bat- 
talion of  Arkansas  Volunteers,  and  it  is  insisted  that  under  said  act 
and  under  the  act  of  April  23,  1900,  this  claimant  is  entitled  to  have 
his  pension  commence  from  the  date  of  the  passage  of  the  act  of  Jan- 
uary 5,  1893.  The  Bureau  held  that  claimant  had  no  title  to  pension 
prior  to  February  6,  1897,  and  no  title  to  increase  prior  to  April  23, 
1900,  and  this  holding  was  affirmed  by  the  Department  in  the  follow- 
ing language: 

This  soldier  is  now  entitled  to  pension  under  the  provisions  of  the  act  February  5. 
1897,  and  is  entitled  to  the  $12  rate  under  the  provisions  of  the  act  of  April  23, 
1900.    *    *    *    The  action  appealed  from  is  aflirmed. 

This  claimant  never  had  any  title  to  pension  until  February  5,  1897, 
on  which  date  the  members  of  his  organization  were  made  pensionable 
by  an  act  of  Congress,  which  reads  as  follows: 

Be  it  enaded,  etc.,  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorised 
and  directed  to  place  on  the  pension  roll  the  names  of  all  the  honorably  dischai|ped 
surviving  officers  and  enlisted  men  of  Gray's  Battalion  of  Arkansas  Volunteers, 
raised  under  the  act  of  Congress  of  May  thirteenth,  eighteen  hundred  and  forty-««ix, 
for  service  during  the  war  with  Mexico,  and  the  names  of  surviving  widows  of  such 
oflBcers  and  enlisted  men,  subject  to  the  limitations  and  regulations  of  the  pension 
laws  of  the  United  States  for  pensioning  the  survivors  of  the  war  with  Mexico. 

The  act  of  April  23,  1900,  is  as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  the  benefits  of  the  act  entitled  **An  act  granting  increase 
of  pension  to  soldiers  of  the  Mexican  war  in  certain  cases''  be,  and  they  are  herel>v, 
extended  to  all  survivors  of  the  Mexican  war  who  are  pensionable  under  exij«tini? 
Mexican  war  service  pension  laws,  and  who  have  l>ecome  or  may  hereaf<  "»r  become 
wholly  disabled  from  manual  labor  and  in  such  destitute  (arcumstances  that  ei|;ht 
dollars  per  month  are  insuflficient  to  provide  them  the  necessaries  of  life,  irresjiective 
of  the  date  of  the  granting  of  the  said  service  pension. 
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The  real  issue  in  the  motion  under  consideration  is  as  to  the  date 
on  which  this  claimant  is  entitled  to  a  rating  of  $12  per  month,  pro- 
vided he  comes  within  the  law  as  to  physical  disabilities  and  pecuniary 
necessity. 

The  attorneys  contend  that  the  opinion  in  the  case  of  Zachariah 
Winkler  lays  down  certain  principles  which,  if  observed  in  the  present 
case,  would  entitle  this  claimant  to  $12  per  month  from  the  date  of  the 
passage  of  the  act  of  January  5,  1893,  and  said  act  is  as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assemhledy  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  author- 
ized to  increase  the  pension  of  every  pensioner  who  is  now  on  the  rolls  at  eight  dol- 
lars per  month  on  account  of  services  in  the  Mexican  war,  and  who  is  wholly  disabled 
for  manual  labor,  and  is  in  such  destitute  circumstances  that  eight  dollars  per  month 
are  insufficient  to  provide  him  the  necessaries  of  life,  to  twelve  dollars  per  month. 

While  the  opinion  in  the  Winkler  case  is  not  directly  in  point  as  to 
the  issue  herein  involved,  yet  there  is  a  basic  principle  discussed  in 
said  opinion  which  has  application  to  the  present  case.  The  act  of 
January  28,  1887,  granted  pension  of  $8  per  month  to  certain  survivors 
of  the  Mexican  war,  but  Winkler  was  not  among  that  number.  He 
was  a  member  of  Powell's  Battalion,  which  was  given  a  pensionable 
status  by  the  act  of  March  3,  1891,  and  the  question  in  the  Winkler 
ctise  was  as  to  whether  or  not  the  members  of  Powell's  Battalion  were 
entitled  to  the  benefits  of  the  act  of  January  5,  1893.  It  was  held  in 
the  Winkler  case  that  members  of  Powell's  Battalion  were  entitled  to 
the  benefits  of  the  act  of  January  25,  1893,  but  chat  in  no  event  were 
the}'  entitled  to  any  pension  prior  to  the  jmssage  of  the  act  of  March  3, 
1891,  notwithstanding  the  fact  that  they  were  placed  practically  upon  the 
same  footing  of  those  who  were  entitled  irnder  the  act  of  Januar}'  29, 
1887;  in  other  words,  members  of  Powell's  Battalion  were  not  entitled 
to  any  pension  prior  to  the  date  of  the  passage  of  the  act  which  gave 
them  title  and  status.  The  act  of  January  5,  1893,  was  passed  nearly 
two  years  subsequent  to  the  act  of  March  3,  1891,  and  consequently 
the  members  of  Powell's  Battalion  were  held  to  be  entitled  to  the  ben- 
efits of  an  act  passed  after  they  had  been  given  a  right  to  pension. 
But,  so  far  as  the  Winkler  decision  has  any  bearing  upon  the  present 
cEvSe,  it  held  tliat  the  members  of  Powell's  Battalion  could  not  be  paid 
any  pension  prior  to  the  date  of  the  passage  of  the  act  whic^h  gave 
them  title  and  status. 

This  holding,  an  eminently  sound  one,  is  further  warranted  by  the 
opinion  in  Lee's  appeal  (6  P.  D.,  119),  Lee  being  a  member  of  Powell's 
Battalion.  In  the  Lee  case  it  was  held  that  the  act  granting  pensions 
to  members  of  Powell's  Batt^Uion  was  a  special  act,  and  that,  under 
section  4720  R.  S.,  commencement  could  not  antedate  the  passage  of 
the  act. 

What  has  been  said  regarding  the  title  and  status  of  members  of 
Powell's  Battalion  is  equally  true  as  to  members  of  Gray's  Battalion. 
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No  pension  can  be  paid  the  members  of  Gray's  Battalion  from  any 
date  prior  to  the  passage  of  the  act  which  gave  them  title;  and  it 
makes  no  difference  as  to  this  whether  the  rate  be  an  original  one  or 
an  increase  rate  granted  under  an  original  act. 

It  was  demonstrated  in  the  opinion  in  the  case  of  Daniel  Eveland 
(14  P.  D.,  40)  that  the  act  of  April  23,  1900,  contained  no  words  of 
gi-ant,  or  no  date  of  commencement,  and  that  it  was  necessary'  to  go 
to  the  parent  act  to  determine  such  matters.  The  parent  act  in  the 
case  under  discussion,  is  the  act  of  February  5,  1897;  and,  so  far  as 
the  original  opinion  in  this  case  held,  that  increase  could  not  commence 
prior  to  April  23,  1900— which  it  seems  inferentially  to  hold — said 
opinion  was  in  error.  The  opinion  in  the  case  of  Eveland  settles  this 
matter,  and  had  said  opinion  been  taken  into  consideration  l)efore  the 
original  opinion  in  the  present  case  was  promulgated,  that  part  of 
your  action  relating  to  that  particular  issue  would  have  been  reversed. 

By  reason  of  the  foregoing  it  is  held:  Members  of  Gray's  Battalion,, 
Arkansas  Volunteers,  have  no  I'ight  to  the  pa^^ment  of  any  pension 
prior  to  the  act  of  February  5,  1897,  which  gave  them  title,  and  they 
are  entitled  to  a  $12  mting  under  the  act  of  April  29,  1900,  from  such 
date,  after  February  5,  1897,  that  the  evidence  shows  them  to  l)e  in 
the  physical  and  financial  condition  as  required  by  the  act  of  January 
5,  1893.  The  precise  date  is  to  be  determined  under  the  opinion  in 
the  case  of  Markwood  (11  P.  D.,  380),  but  in  no  case  to  antedate 
February  5,  1897. 

The  former  opinion  in  this  case  is  adhered  to  only  so  far  as  herein- 
before set  forth,  and  as  to  the  rest  it  is  overruled. 


dlsloyalty-joint  resolution  of  july  1,  1903-section4716,  r.  8,— 

accrued  pension. 

Rebecca  Medlock  (widow). 

Where  a  soldier  died  prior  to  the  passage  of  the  joint  resolution  of  July  1,  1902, 
removing  bar  to  payment  under  section  4716,  Revised  Statutes,  as  applied  to  the 
act  of  June  27,  1890,  said  resolution  affords  no  remedy  to  those  claiming  under 
him  in  all  cases  where  his  right  to  pension  ha<i  not  been  admitted,  said  suppoa- 
tive  personal  right  to  penniou  dying  with  him. 

But  where  a  soldier's  claim  had  been  admitted  and  his  right  to  pension,  so  far  as 
section  4716,  Revised  Statutes,  is  cont^rned,  had  never  been  questioned  in  his 
lifetime,  his  widow  may  not  be  refused  payment  of  hie  accrued  pension  subse- 
quent to  the  passage  of  said  joint  resolution,  upon  the  ground  that  he  had  rendered 
voluntary  service  to  the  Confederacy,  a  fact  discovered  after  soldier's  death. 

AsHidant  Secretary  M,   W,  Miller  to  the  Covimissimier  of  PenaUmx^ 

April  11,  1901^. 

Careful  consideration  has  been  given  to  your  recent  communication 
of   March  19,  1904,  accompanying  papers    in  the  case  of  Rel)ecea, 
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widow  of  Robert  L.  Medlock,  late  of  Company  F,  First  Florida  Vol- 
unteer Cavalry  (certificate  No.  554767),  and  inviting  my  attention  to  a 
suppositive  conflict  between  the  recent  departmental  decision  in  that 
csL^e,  rendered  March  10,  1904,  and  the  decision  in  the  case  of  James 
'  H.  Kelley  (14P.D.,104). 

Your  communication  is  as  follows: 

I  have  the  honor  to  return  herewith  all  papers  in  the  claim  of  Rebecca  Medlock, 
widow  of  Robert  L.  Medlock,  late  of  Company  F,  First  Florida  Cavalry,  together 
with  your  decision  of  March  10,  bearing  upon  the  question  of  her  title  to  the  accrued 
pension. 

The  soldier,  who  had  a  prior  Confederate  service,  according  to  tlie  evidence 
recently  procured,  died  prior  to  the  passage  of  the  joint  resolution  of  July  1,  1902, 
and  under  the  practice  of  the  Bureau,  as  affirmed  in  tlecision  No.  25  of  current 
series  in  case  of  James  H.  Kelley,  his  widow  can  have  no  greater  right  as  his  suc- 
cessor under  his  claim,  than  he  had  thereunder  at  the  time  of  his  death. 

There  exists  this  one  difference  between  the  two  cases;  in  the  Kelley  case  the  sol- 
dier's claim  had  been  rejected  by  reason  of  disloyalty,  while  in  this  claim  Medlock 
was  a  pensioner  at  the  date  of  his  death. 

Had  the  fact  of  his  prior  Confederate  service  been  known,  however,  his  name  would 
have  been  dropped  from  the  rolls,  and  under  the  practice  as  it  has  existed  since  the 
promulgation  of  the  Winkler  decision,  volume  11,  page  241,  a  widow  is  not  entitled 
to  the  accrued  pension  where  the  soldier's  name  was  illegally  placed  on  the  rolls. 
Under  the  latter  decision  accrued  pension  is  denied  where  the  allowance  to  the  sol- 
dier was  unlawful  for  any  reason. 

Reconsideration  is  requested  for  future  guidance  in  similar  cases. 

The  syllabus  in  the  Kelley  case  (supra)  is  as  follows: 

The  evidence  fails  to  rebut  the  presumption  from  the  records  of  the  War  Depart- 
ment of  this  soldier's  volimtary  aiding  and  abetting  the  rebellion. 

He  having  died  prior  to  the  passage  of  the  joint  resolution  of  July  1,  1902,  remov- 
ing the  bar  of  section  4716  as  applied  to  the  act  of  June  27, 1890,  said  joint  resolution 
has  no  effect  upon  his  claim  under  said  act  and  does  not  remove  said  bar  existing  at 
the  time  of  his  death  so  as  to  entitle  his  widow  to  accrued  pension  under  said  claim. 

In  that  case  Kelley  tiled  a  claim  for  pension  under  the  act  of  June 
27,  1890,'  on  October  23,  1894.  The  claim  was  rejected  in  September, 
1896,  on  the  ground  that  he  had  rendered  voluntary  service  in  the 
Confederate  army.  On  October  16,  1901,  he  appealed,  and  on  May 
11,  1902,  he  died.  His  widow  completed  the  prosecution  of  the 
appeal.  She  was  not  applying  for  pension  in  her  own  right;  she  was 
simply  completing  the  soldier's  claim. 

In  the  case  at  bar  the  facts  are  diflferent.  Robert  L.  Medlock  was 
pensioned  from  June  17,  1892,  to  the  date  of  his  death,  under  the  act 
of  June  27,  1890.  No  question  of  prior  voluntary  Confederate  serv- 
ice was  raised  in  his  lifetime.  There  was  no  record  evidence  to  that 
effect,  and  it  may  be  said  in  passing,  although  that  is  not  the  present 
issue,  that  there  is  now  no  evidence  that  he  ever  did  render  service, 
voluntary  or  involuntary,  to  the  Confederacy.  Your  action  was  based 
upon  a  supposition,  because  a  special  examiner  reported  that  ^'it  was 
the  impression  of  a  number  of  ex-Confederate  soldiers"  whom  he 
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interviewed  *'that  Medlock  had  served  in  the  Confederate  army/''  the 
widow  being  unable  to  disprove  the  charge. 

That  portion  of  the  departmental  decision  of  March  10,  1904,  relat- 
ing to  the  matter  in  issue,  is  as  follows: 

After  the  death  of  her  husband,  the  widow  applied  for  the  accrued  pension.  He 
died  June  2,  1902.  He  was  last  paid  to  May  4,  1902.  She  appeals  from  your  action 
rejecting  her  claim  for  accrued  pension  January  28,  1904,  which  was  taken  on  this 
ground: 

"No  title,  the  soldier  having  had  a  Confederate  service  and  died  prior  to  pa^asage 
ofact  July  1,  1902." 

Assuming  that  he  did,  no  bar  to  payment  is  presented.  In  the  cases  of  John 
Enfinger  (l.S  P.  D.,  248)  and  Mary  W.  Craig  (13  P.  D.,  259),  the  Department  had 
already  passed  upon  the  effect  of  the  first  section  of  the  joint  resolution  of  July  1, 
1902,  holding  that  where  disloyalty  was  a  bar  to  the  payment  of  money  on  acxYmnt 
of  pension  under  the  act  of  June  27,  1890,  said  bar  was  removed.  In  effect,  the 
first  section  of  the  resolution  is  retroactive.  In  this  case,  for  instance,  if  soldier  had 
been  dropped  from  the  rolls  on  May  4  or  June  3,  1902,  he  would  have  been  entitled 
to  restoration.  If  on  June  2,  1902,  he  w^as  entitled  to  pension  from  May  4,  1902,  so 
was  she  entitled  to  the  accrued  pension  in  the  event  of  his  death.  Your  action  in 
this  respect  was  clearly  erroneous  and  it  is  reversed. 

Sharply  analyzed,  there  is  no  real  conflict  between  the  above  deci 
sion  and  that  in  the  Kelley  case. 

In  the  latter  case  the  soldier's  claim  was  involved  and  was  never 
admitted.  He  had  shown  that  he  had  served  ninet}^  days  or  more  in 
the  military  service  of  the  United  States  during  the  war  of  the  rebel- 
lion; that  he  had  been  honorably  discharged  therefrom,  and  that  he 
was  disabled  in  a  ratable  degree.  There  was  no  reason  why  hLs  name 
should  not  have  been  placed  upon  your  rolls  as  a  pensioner  under  the 
provisions  of  the  act  of  June  27,  1890,  because  all  the  essential  facts 
in  the  case  showed  that  he  came  squarely  within  the  terms  of  that  act. 
But  placing  his  name  upon  the  rolls  would  not  have  availed  him  in  his 
lifetime — not  because  of  any  defect  in  his  status  or  title  so  far  as  the 
act  of  June  27,  lvS90,  was  concerned,  but  because  he  could  not  have 
de^'ived  any  benefit  from  such  action,  Section  4716,  Revised  Statutes^ 
interposed  a  bar  to  the  payment  of  money  on  account  of  such  j^ension: 

No  money  on  account  of  pension  shall  be  paid  to  any  person,  or  to  the  widow, 
children,  or  heirs  of  any  deceased  person,  who  in  any  manner  voluntarily  engaged 
in,  or  aided,  or  abette<l,  the  late  rebellion  against  the  authority  of  the  United  States. 

Throughout  Kelley's  life,  this  bar  to  payment  existed.  The  bar 
was  not  removed  until  after  his  death,  when  the  joint  resolution  of 
July  1, 1902,  was  approved.  He  had  never  acquired  a  ^*  vested  right'' 
to  pension  in  the  sense  in  which  that  term  is  used  in  the  act  of  Decem- 
ber 21,  1893. 

In  the  case  at  bar,  however,  soldier's  right  to  pension  was  admitted. 
In  his  lifetime,  it  was  not  disputed.  It  had  become  a  "  vested  right" 
to  this  extent;  payment  of  his  pension  could  not  have  been  withheld 
on  the  ground  of  prior  volunUiry  Confederate  service,  until  the  expi- 
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ration  of  a  notice  of  at  least  thirty  days,  in  accordance  with  the  pro- 
visions of  said  act  of  Deceml)er  21,  1893. 

Soldier  had  been  paid  until  May  4,  1902.  Assume  that  notice,  in. 
compliance  with  the  terms  of  the  act  of  December  21,  1893,  had  been 
given  subsequent  to  this  last  payment,  May  4,  1902:  it  is  in  evidence 
that  he  died  within  thirty  dsiys  of  that  date.  Under  the  law,  then,  he 
had  a  "  vested  right"  to  the  pension  during  that  time,  and  this  is  the 
'* accrued  pension"  now  in  controversy.  Had  he  lived  even  the  pro- 
hibition to  payment  thereof  in  section  4716,  Revised  Statutes,  could 
not  have  operated  to  deprive  him  of  his  pension  during  that  period. 

But  he  died,  and  the  widow  is  entitled  to  the  accrued  pension  unless 
payment  to  her  is  barred  by  same  law. 

It  was  held  in  the  Winkler  case  (11  P.  D.,  241),  not  as  apparently 
understood  by  you  that  '^a  widow  is  not  entitled  to  the  accrued  penr 
sion  where  the  soldier's  name  was  illegally  placed  on  the  roll?,"  but 
that  section  4716,  Revised  Statutes,  ''positively  prohibits  the  payment 
of  the  pension  that  may  have  accrued "  to  the  widow.  Said  section 
provided  that  ''  no  money  on  account  of  pension  shall  be  paid  to  any 
person,  or  to  the  widow,  children,  or  heirs  of  any  deceased  person," 
who  had  a  prior  voluntary  Confederate  service.  Here  was  a  direct 
prohibition  of  payment  to  the  widow,  operative  at  the  time  against 
her  as  well  as  against  the  soldier. 

But,  in  the  case  at  bar,  this  prohibition  has  been  removed — removed 
by  the  first  section  of  the  joint  resolution  of  July  1,  1902,  passed 
within  a  month  of  soldier's  death;  and  this  resolution  has  been  held  to 
be  substantially  retroactive  in  the  Craig  and  Enfinger  cases  (supra). 

Where  a  soldier  dies  before  July  1,  1902,  his  claim  never  liaving 
been  admitted  on  account  of  the  prohibition  to  payment  contained  in 
section  4716,  Revised  Statutes,  and  the  widow  is  completing  the  prose- 
cution of  his  claim,  the  question  for  determination  when  the  case 
comes  to  this  Department  on  appeal  is,  Was  the  Bureau's  action  erro- 
neous at  the  time  it  was  taken?  This  was  the  Kelley  case,  and  j'our 
action  was  sustained  upon  appeal. 

But  where  a  soldier  was  in  possession  of  a  pension  at  the  time  of 
his  death  and  there  had  never  been  a  determination  on  your  part,  in 
his  lifetime,  that  there  were  facts  bringing  his  claim  within  the  pro- 
hibition of  said  section  4716,  his  widow's  right  to  the  accrued  pension 
was  perfected.  This  is  the  Medlock  case.  There  is  now  no  bar  to 
payment  of  this  accrued  pension  to  the  widow,  said  bar  having  been 
removed,  distinguishing  this  case  from  the  Winkler  case. 

At  the  time  you  refused  to  admit  the  Kelley  claim  a  })ar  existed 
forbidding  payment  of  an}'  money  on  the  claim  if  admitted. 

At  the  time  you  refused  to  pa}^  accrued  pension  in  this  case  said  bar 
had  l>een  removed. 

At  the  time  you  determined  that  Kelley  was  barred,  on  account  of 
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prior  voluntary  Confederate  service,  your  action  was  tenable  under 
the  then  existing  law. 

At  the  time  you  determined  that  Medlock  had  rendered  voluntary 
aid  to  the  Confederacy,  thus  barring  hij  right  to  payment,  your 
action  was  untenable  under  the  existing  law. 

Had  Medlock  lived  until  the  time  when  you  discovered  that  he  had 
a  Confederate  service,  assuming  that  he  had  one,  you  might  not  have 
dropped  his  name  from  the  rolls  and  have  declined  to  pay  him  the 
money  which  you  refuse  to  pay  the  widow,  because  the  only  bar  to 
payment  has  been  removed.  By  parity  of  reasoning  you  may  not 
now,  after  the  passage  of  the  joint  resolution  of  July  1,  1902,  with- 
hold the  accrued  pension  from  the  widow. 

To  summarize:  Where  a  soldier  died  before  the  passage  of  said  reso- 
lution and  where  his  right  to  pension  had  not  been  admitted  by  you, 
the  first  section  of  the  joint  resolution  affords  no  remedy  to  those 
claiming  under  him  as  his  suppositive  personal  right  to  pension  died 
with  him.  But  where  a  soldier's  right  to  pension  had  been  admitted 
by  you — never  questioned  in  his  lifetime — he  dying  before  the  passage 
of  said  resolution,  his  widow  is  entitled  to  receive  such  pension  as  you 
would  have  paid  to  him  had  he  not  died — i.  e.,  the  accrued  pension;  the 
bar  to  payment  to  her  having  been  removed. 


declarations-practice-act  .june  «t,  1890-di9ix>yai-ty. 

Jane  Cook  (widow). 

Under  the  provisions  of  the  third  section  of  the  act  of  June  27,  1890,  the  averment  in 
the  declaration  of  the  organization  in  which  the  deceased  soldier  served  is  unnec- 
essary, and  the  allegation  when  made  must  be  considered  merely  for  the  guid- 
ance and  convenience  of  the  Bureau.  An  incorrect  allegation  as  to  the  particular 
service  is  not  fatal,  and  when  the  actual  service  is  ascertained  the  claim,  if  rejected, 
should  be  reopened  and  readjudicated. 

AsHtHtaiit  Sicretai^y  M.   TT  Millar  to  the  Commimxmer  of  Pension^ 

Ajrril  11,  190J^. 

This  is  an  appeal  filed  January  4,  1904,  by  Jane  Cook,  widow  of 
Thomas  K.  Cook,  and  is  from  the  refusal  of  the  Bureau  to  grant  her 
a  pension  under  the  provisions  of  the  act  of  June  27,  1890,  from  the 
date  of  her  original  declaration,  October  16,  1890,  to  the  date  of  the 
subsequent  declaration  under  which  her  claim  (certificate  No.  563081) 
was  admitted. 

In  her  first  declaration  she  alleged  that  her  deceased  husband  served 
ninetv  days  during  the  war  of  the  rebellion,  was  honorably  discharged, 
was  dead,  and  that  she  was  his  widow.  In  addition  she  averred  that 
said  service  was  in  '^  Compan}^  H,  First  U.  S.  Colored  Troops."   This 


Digitized  by 


Google 


DECISIONS   RELATING   TO    PENSIONS.  427 

claim  was  rejected  June  2,  1891,  on  the  ground  "that  the  claimant's 
husband  does  not  appear  upon  the  rolls  of  the  organization  alleged." 

Subsequently,  some  time  during  the  later  part  of  the  year  1893,  or 
the  first  months  of  1894,  evidence  was  filed  showing  that  the  allegation 
in  this  declaration  was  made  through  a  mistake,  probably  in  the  office 
of  the  attorney  representing  claimant.  With  this  evidence  was  for- 
warded the  soldier's  certificate  of  discharge  showing  service  in  Corn- 
pan}^  H,  First  Alabama  Volunteer  Cavalrj^^.  It  subsequently  developed 
that  the  soldier  had  a  prior  Confederate  service,  and  under  the  law 
as  it  then  existed,  this  fact  was  a  bar  to  the  admission  of  her  claim. 
This  bar  was  removed,  however,  by  the  joint  resolution  of  July  1, 
1902,  and  under  its  provisions  she  was  immediately  invested  with  such 
title  as  she  might  otherwise  possess  from  the  date  of  her  application. 
(Mary  W.  Craig,  13  P.  D.,  259.) 

February  2,  1903,  she  filed  a  new  declaration,  alleging  the  correct 
service,  and  on  November  18  of  the  same  j^ear  her  claim  was  admitted 
and  pension  allowed  from  the  date  of  this  last  application — the  *' rejec- 
tion of  claini  filed  October  16,  1890,"  was  "adhered  tp." 

The  rejection  of  the  claim  in  1891  on  the  grounds  assigned,  and  in 
view  of  the  evidence  then  before  the  Bureau,  was  correct  and  proper. 
Withal,  except  for  the  bar  mentioned,  which  has  since  been  removed, 
it  is  clear  that  claimant  had  title  to  a  pension  under  the  provisions  of 
the  act  of  June  27,  1890,  at  the  date  of  her  original  application.  The 
rejection  was  proper  in  that  she  failed  to  show  that  her  deceased  hus- 
band served  for  ninety  days  during  the  war  of  the  rebellion.  This 
rejection  was  not  necessarily  final,  however,  as  it  has  been  held  that  a 
pension  claim  is  pending  until  finally  allowed  (William  H.  Hughes,  9 
P.  D.,  152),  and  it  has  been  the  invariable  rule  since  the  promulgation 
of  this  decision  to  reopen  and  readjudicate  claims  when  new  and  addi- 
tional evidence  is  filed  showing  title  to  pension. 

The  evidence  now  on  file  clearly  shows  that  claimant  had  title  in 
1890,  and  unless  it  appears  that  her  declai-ation  was  insufficient  in 
law,  the  refusal  of  the  Bureau  to  reopen  and, readjudicate  her  original 
claim  was  error.  A  declaration  is  merely  a  statement  in  legal  torm 
of  a  cause  of  action  or  the  nature  of  a  claim.  In  pension  claims  it 
should  set  out  definitely  all  necessary  prerequisites  to  title — averments 
which,  if  proven,  would  establish  the  claimant's  right  to  a  pension. 
Under  the  third  section  of  the  act  of  June  27,  1890,  the  prerequisites 
to  pension  or  necessary  averments,  as  held  in  the  case  of  Susan  M. 
Minor  (8  P.  D.,  263),  aVe— 

(1)  That  her  husband  served  at  least  ninety  days  in  the  Army  or  Navy  of  the 
United  States  during  the  late  war  of  the  rebellion;  (2)  that  he  was  honorably  dis- 
charged therefrom,  and  (8)  has  died;  (4)  that  she  is  without  other  means  of  sup- 
port than  her  own  daily  labor,  and  (5)  that  she  was  married  to  said  soldier  prior  to 
the  passage  of  the  said  act. 
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This  claimant  alleged  all  these  things,  which,  if  proved,  would  estab- 
lish her  title  to  pension.  In  addition  she  alleged  the  date  of  the  soi- 
diei's  death,  of  her  marriage,  and  the  organization  in  which  he  served, 
the  latter  incorrectly.  The  act  does  not  discriminate  as  between  par- 
ticular organizations,  and  knowledge  of  his  particular  service  is  only 
necessarv  that  it  may  be  definitely  determined  that  the  service  was  in 
the  Army  or  Navy  of  the  United  States.  Just  as  a  knowledge  of  the 
dates  of  enlistment  and  muster  out  are  necessary  to  determine  that 
said  service  was  for  at  least  ninety  days  during  the  war  of  the  rebellioa, 
or  the  dates  of  the  soldier's  death  and  of  claimant's  marriage  to  show 
that  the  averment^i  predicated  on  these  events  were  true.  In  other 
words,  these  facts  are  merely  matters  of  proof,  and  no  particular  date 
or  dates  of  service  are  essential  to  title. 

It  is  elemental  that  it  is  unnecessary  to  set  out  the  particular  faets^ 
relied  upon  to  prove  the  essential  averments  of  a  declaration,  and  in 
declarations  for  pension  the  unnecessary  allegations  must  be  considered 
merely  for  the  guidance  and  convenience  of  the  Bureau.  This  claimant 
has  shown  title  tp  a  pension  from  the  date  of  Ifer  original  application, 
and  her  declaration  of  that  date  averred  all  essential  facts  of  title,  and 
was  sufficient,  even  though  it  was  misleading.  When  the  actual  service 
became  known,  and  the  bar  heretofore  mentioned  was  removed,  her 
claim  should  have  been  reopened  and  admitted. 

The  action  complained  of  is  reversed. 


MARRIAGE— LAWS  OF  OinO-LEGmMACY— EVIDENCE. 

Minor  of  Edward  Plount. 

1.  A  common  law  marriage  may  ari^^  in  the  State  of  Ohio  after  the  removal  of  an 

impediment,  the  lawfulness  (»f  said  marriage  being  based  not  upon  a  new  cxm- 
tract  as  a  fact  in  evidence,  but  upon  a  presumption  that  a  new  contract  was 
entered  into. 

2.  The  marital  status  in  pension  ca^es  must  be  determined  by  the  law  of  the  State  in 

which  the  marriage*  was  consummate<l  or  according  to  the  laws  of  the  State  in 
which  the  claim  arises.  A  marriage  under  a  certain  state  of  facts  l)eing  lawful 
in  one  State,  it  does  not  follow  that  a  marriage  in  another  State  under  an  equiva- 
lent state  of  facts  is  a  lawful  one  (act  of  August  7,  1882). 

3.  The  legitimacy  of  a  child  for  |)en8ionable  purposes  is  to  l)e  determined  by  the 

marital  status  of  its  parents  under  the  act  of  August  7,  1882,  or  under  8e<''tion 

4704,  Revised  Statutes.     A  State  statute  as  to  legitimacy  of  children  has  no  force 

in  pension  claims. 
Opinions  in  cases  of  minors  of  Perkins  (13  P.  D.,  414)  and  of  Plount  (13  P.  D.,  541), 

overruled. 
Opinion  in  case  of  minors  of  Pulver  (10  P.  D.,  227),  reinstated. 

AHHiMant  Stentnry  M.    IF.  MlJhr  to   the  Coinmisidfmer  of  P^msiofiJ^^ 

Aj)ril  lU  lOOi,. 
Ethan  A.  Pra}^,  as  guardian  of  Edward,  a  son  of  Edward  Plount, 
formerly  a  private  in  Company  C,  Fourteenth  Ohio  Volunteer  Infantry, 
filed  his  declaration  Julv  i^3,  ISl^O,  under  the  act  of  June  27, 1890,  claim 

'  Digitized  c  ' 


DKCI8IONS    RELATING   TO   PENSIONS.  429 

being  rejected  April  o,  1892,  on  the  ground  that  said  Edward  was  not  the 
legitimate  child  of  the  soldier.  An  appeal  was  filed  July  3, 1901,  and  on 
June  23, 1903,  the  Department  promulgated  an  opinion  (13  P.  D. ,  541)  in 
which  it  was  held  that  the  minor  was,  under  the  laws  of  the  State  of  Ohio, 
legitimate,  and  by  virtue  of  the  opinion  in  the  case  of  the  minors  of  Har- 
vey Perkins  (13  P.  D. ,  414),  he  had  status  under  the  act  of  June  27, 1890. 
Anything  to  the  contrary  in  the  opinion  in  the  case  of  the  minors  of 
Pulver  (10  P.  D.,  227)  was  expressly  overruled.  The  opinion  in  the 
case  did  not  declare  a  pensionable  title  upon  the  minor,  but  held  inf er- 
entially  that  the  title  was  in  Mary,  a  former  wife  of  the  soldier,  the 
evidence  not  showing  a  divorce  and  the  facts  not  warranting  a  pre- 
sumption of  death  by  lapse  of  time.  The  case  was  readjudicated, 
rejection  had  on  grounds  above  mentioned,  on  Februar^^  15, 1904,  and 
it  is  now  again  before  the  Department  for  consideration  under  appeal 
filed  February  25,  1904. 

A  review  of  the  evidence  in  this  case  discloses  the  following  facts: 
Edward  Plount,  the  soldier,  on  November  9,  1806,  married  by  cere- 
mony one  Mary  Tracy.  She  was  a  prostitute  and  continued  such 
during  her  married  life  with  Plount.  In  the  spring  of  1870  she  left 
her  husband  annoucing  her  intention  to  go  to  Kansas  City,  Mo.,  and 
resume  her  old  life.  Since  her  departure  on  the  last-mentioned  date 
she  has  never  been  heard  from. 

On  May  15,  1871,  in  Ohio,  this  soldier  married  Caroline  Inman  by 
ceremony,  and  Caroline  states  he  told  her  he  had  obtained  a  divorce 
from  Mary  in  August,  1870;  though  it  is  noted  that  a  careful  search 
fails  to  disclose  the  record  of  any  such  divorce.  Caroline  lived  with 
the  soldier  until  his  death,  and  Edward,  the  claimant  herein,  is  one  of 
the  children  born  of  this  second  marriage. 

It  is  evident  without  discussion  that  the  marriage  between  the  soldier 
and  Caroline  was  void  at  its  inception,  no  divorce  or  death  of  the  first 
wife  having  been  shown.  But  the  courts  of  Ohio,  unlike  the  courts  of 
last  resort  of  many  States,  go  often  to  a  great  length  in  upholding  a 
marriage  such  as  is  shown  between  the  soldier  and  Caroline.  The  first 
wife  disappeared  in  the  early  part  of  1870,  and  under  the  circum- 
stances there  is  no  question  but  what  the  courts  of  the  State  of  Ohio 
would  presume  the  death  of  the  first  wife  at  the  end  of  seven  years 
from  the  date  of  her  disappearance,  viz,  the  early  part  of  1877. 

In  the  opinions  in  the  cases  of  Frederika  Kent  (10  P.  D.,  211)  and 
Elizabeth  Adams  (12  P.  D.,  212)  the  question  in  Ohio  of  a  common- 
law  marriage  arising  after  an  impediment  was  removed  was  most 
thoroughly  discussed,  and  a  careful  review  of  the  principles  therein 
enunciated  convinces  the  Department  that  the  ruling  in  the  Kent  and 
Adams  cases  is  correct.  There  is  no  question  but  what  the  courts  of 
the  State  of  Ohio  do  not  compel  the  showing  that  a  new  relation  has 
been  entered  into  as  a  fact,  but  that  they  allow  a  presumption  of  a 


Digitized  by 


Google 


-  480  BBCISION8   RELATING   TO   PENSIONS. 

new  contract  to  obtain  by  reason  of  such  conditions  in  evidence  as 
would  prove  a  common-law  marriage.  The  Department  is  firmly  of 
the  belief,  relying  upon  the  opinion  in  the  case  of  Swartz  v.  State 
(13  Ohio  C.  C.  Reports),  and  the  discussion  of  the  principle  therein 
involved,  that  the  courts  of  Ohio  would  presume  the  death  of  Mary, 
the  first  wife  of  the .  soldier,  and  would  presume  a  new  contract 
between  the  soldier  and  Caroline  after  the  presumption  of  the  death 
of  Mary  had  attached.  This  being  true,  Caroline  must  be  held  to 
have  been  the  lawful  widow  of  the  soldier  in  question.  It  naturally 
follows  then  that  the  title  to  pension  is,  or  has  been  at  some  time,  in 
Caroline. 

From  the  facts  and  law  in  this  case  several  questions  are  involved 
which  relate  to  the  title  to  pension  of  a  widow  and  minor  childi*en. 

In  the  opinion  in  the  case  of  the  minors  of  Pulver  (10  P.  D.,  227) 
the  question  of  title  under  the  general  law  as  to  widows  and  minors 
was  thoroughly  discussed.  It  was  therein  demonstrated  that  the  title 
was  first  in  the  widow  and  then  in  the  minor.  Not  that  the  title 
passed  by  procession,  or  succession,  from  the  widow  to  the  child,  but 
that  the  title  of  the  minor  was,  by  reason  of  the  domestic  i*elation, 
necessarily  dependent  upon  the  widow — the  wife.  That  is  to  say,  if 
the  mother's  union  with  the  soldier  was  illegal,  and  the  marital  status 
void,  and  the  child  was  the  fruit  of  this  illegal  union,  he  was  simply 
an  illegitimate  child,  and  could  have  title  only  as  the  Federal  laws 
allow  title  in  such  a  child.  This  is  what  the  opinion  in  the  Pulver 
case  declares,  and  is  clearh^  expressed  in  the  following  excerpt: 

If  there  is  no  widow  (death  or  divorce  before  the  death  of  the  soldier  would  make 
such  a  condition)  then  the  title  is  placed  in  the  minors.  But  note  well  that  ander 
such  circumstances  title  is  in  the  minors  for  .the  sole  reason  that  there  is  no  widow, 
and  further,  that  there  must  at  some  time  have  been  a  legal  wife,  in  whom,  but  for 
the  happening  of  a  certain  event,  the  title  would  be,  and  that  it  is  this  title  the 
minors  take.  *  *  *  It  is  thus  seen  that  the  foundation  of  the  title,  so  far  as  the 
minor  is  concerned,  in  in  the  widow;  that  iij,  in  the  wife  of  the  soldier  who  is  the 
mother  of  the  children  in  question.  The  title  does  not  shift  to  the  children  only 
upon  the  happening  of  certain  events  to  the  widow  and  mother.  If  there  is  no 
widow,  if  there  has  not  been  a  legal  wife,  how  shall  there  be  a  title  in  the  children? 
*  *  *  It  the  alleged  widow,  their  mother,  never  had  or  could  have  title,  the 
foundation  is  gone,  and  there  is  nothing  on  which  to  build  a  title  for  the  childreji. 

There  is,  possiV)ly,  a  slight  ambiguity  to  an  extremeh'  technical  mind 
in  the  words  ''  it  is  this  title  the  minors  take,"  referring  to  the  legal 
wife's  title;   but  it  is  plain,  by  the  context,  that  it  was  not  thereby 

-  intended  to  trace  a  title  by  procession  or  succession,  but  that  the  whole 
argument  was  based  upon,  and  directed  to,  the  fact  that  the  marital 
union  of  the  mother  and  the  soldier  had  been  lawful. 

The  Pulver  opinion  was  promulgated  on  May  31,  1899,  and  on  July 
10,  1901,  the  Department  discussed,  in  the  opinion  in  the  case  of  the 
minoi  of  Allan  B.  Pierson,  a  minor's  title  under  the  act  of  June  27, 
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1890,  and  collaterally,  the  widow's  title  under  the  same  act.     Said 
opinion  states: 

But  the  other  question  is  the  gist  of  this  case,  and  its  deterniination  depends  8im- 
ply  on  the  extent  of  the  application  that  may  be  given  to  the  proviso  of  the  third 
section  of  the  act  hereinbefore  quoted.  Said  proviso  denies  title  to  the  widow  who 
was  not  married  to  the  soldier  before  the  passage  of  the  act.  Can  it  be  properly  held 
^hat  such  prohibition  extends  to  a  minor  because  he  is  the  child  of  a  woman  who  was 
not  married  to  said  minor's  father  iintil  after  the  passage  of  the  act?  This  might  be 
a  correct  holding  if  said  minor  had  title  by  and  through  his  mother  only — if  his  sole 
rights  to  pension  depended  on  the  fact  that  he  was  the  child  of  such  mother.  But 
so  far  from  this  being  true,  in  no  case  does  the  minor's  title  depend  on  the  mother's, 
except  in  so  far  as  she  may  have  priority  of  title  as  a  widow.  Otherwise,  his  title  is 
independent — is  of  right  in  himself — and  the  basis  thereof  is  that  he  is  the  legitimate 
child  of  his  father — ^a  soldier. 

In  this  opinion,  the  same  an  in  the  opinion  in  the  Pulver  case,  an 
extremely  technical  mind  might  experience  some  confusion  as  to  a 
seeming  ambiguity.  In  the  above  quotation  the  following  is  found: 
'^In  no  case  does  the  minor's  title  depend  on  the  mother's  *  *  * 
his  title  is  independent — is  of  right  in  himself/'  These  words  have  no 
reference  whatever  to  a  title,  as  it  ma}'  be  dependent  upon  the  legality 
or  illegality  of  a  marital  status.  They  are  simply  designed  to  convey 
the  idea  that  the  title  in  the  minor  is  not  acquired  by  procession  or 
succession,  but  that  it  is,  under  the  act  of  June  27,  1890,  independent 
of  the  widow's  title.  That  is  to  say,  if  the  marital  status  was  a  legal 
one  and  the  claiming  minor  the  child  of  the  parties  thereto,  then  the 
minor  has  title  in  his  own  right  under  the  act  of  June  27,  1890. 

Following  the  ruling  in  the  Pierson  case  it  was  held,  in  the  opinion 
in  the  case  of  James  Still  (12  P.  D.,  25),  that  a  minor  under  the  act  of 
June  27,  1890,  had  title  independent  of  his  mother,  and  this  ruling  is 
followed  in  the  opinion  in  the  case  of  the  minor  of  James  R.  Graves 
(13  P.  D.,  148).  As  a  result  of  the  holding  in  the  Pierson,  Still,  and 
Graves  cases,  accepting  the  ruling  to  be  that  the  minor  could  have  title 
absolutely  independent  of  its  mother — that  is,  that  the  legality  or  ille- 
gality of  the  mother's  marital  status  would  not  aflfect  the  child's  status — 
the  Department  held  in  the  opinion  in  the  case  of  the  minors  of 
Harvey  Perkins  (13  P.  D.,  414),  that  inasmuch  as  the  right  of  the 
minor  was  in  himself  he  might  be  pensioned  if  he  was  the  legitimate 
child  of  the  soldier,  his  source  of  title  being  in  his  father;  and  that, 
if  an  illegitimate  child  at  common  law,  he  was  made  legitimate  by  a 
State  statute,  he  would  thereby  have  a  pensionable  status  because  he 
had  it  of  right  in  himvself  through  the  father,  the  contrary  opinion  in 
the  Pulver  case  being  reversed.  This  appeared  to  be  the  only  logical 
outcome  of  the  principle  enunciated  in  the  Pierson  case;  but,  as  demon- 
strated herein,  the  language  of  the  Pierson  case  was  misconstrued 
and  held  to  say  something  which  it  did  not  mean. 

It  is  beyond  discussion  that  the  pensionable  status  of  an}^  person  is 
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determinea  soleh^  by  the  laws  of  the  United  States,  and  State  laws  can 
be  applicable  thereto  only  so  far  as  the  United  States  statutes  allow 
them  to  govern.  Section  2  of  the  act  of  August  7, 1882,  declares  that 
marriage  in  pension  cases  may  be  proven  according  to  the  laws  of  the 
State  wherein  the  parties  were  married  or  the  claim  arises,  but  it  says 
nothing  regarding  the  pensionable  status  of  children  under  such  mar- 
riages. Section  4705  has  to  do  with  children  of  colored  and  Indian 
soldiers,  and  can  not  possibl}^  have  any  application  to  the  case  at  bar; 
but  section  4704  deals  directl}^  with  the  point  at  issue,  and  l3estows  a 
pensionable  status  on — in  fact,  legitimatizes — children  born  before 
wedlock  but  acknowledged  by  the  father  before  or  after  marriage. 
Section  4704,  Revised  Statutes,  is  as  follows: 

In  the  administration  of  the  pension  laws,  children  bom  before  the  marriage  of 
their  parents,  if  acknowledged  by  the  father  before  or  after  the  marriage,  shall  be 
deemed  legitimate. 

It  would  seem,  by  necessary  implication,  thac  in  ortler  for  a  child 
born  of  an  illicit  union  to  have  a  pensionable  status  there  must  have 
been  a  marriage  of  their  parents;  not  a  living  together  by  the  })arents 
in  a  marital  status,  but  a  marriage  in  law  as  well  as  in  fact.  The 
minor's  status  so  far  as  legitimacy  is  concerned  may  not  be  determined 
by  the  lex  loci,  as  in  the  case  in  questions  of  marriage,  but  it  must  be 
determined  by  Federal  statute,  and  the  statute  governing  the  case  dis- 
tinctly implies  that  there  nuist  have  been  a  marriatge — a  legal  one — 
between  the  parents  at  some  time  and  an  acknowledgment  of  the 
oflfvspring  of  the  union  by  the  father. 

When  section  4704,  Revised  Statutes,  and  the  act  of  August  7, 1882, 
are  read  in  conjunction,  the  law  as  to  widows  and  children,  regarding 
their  pensionable  status,  is  clear  and  unambiguous.  The  marriage 
being  valid  under  the  act  of  August  7,  1882,  it  naturally  follows  that 
children  born  of  such  a  marriage  are  legitimate.  If,  however,  the  child 
was  born  out  of  wedlock,  he  still  may  have  status  if  he  was  acknowl- 
edged by  the  father  either  before  or  after  the  actual  lawful  marriage* 
|So  far  as  pensions  are  concerned,  a  child  may  be  legitimate  either 
under  section  4704,  Revised  Statutes,  or  because  his  parents  contracted 
a  lawful  marriage  under  the  act  of  August  7,  1882;  and  this  wholly 
by  virtue  of  Federal  statute. 

A  careful  study  of  the  principles  underlying  this  issue  convinces 
the  Department  that  no  child  born  out  of  wedlock  can  have  a  pension- 
able status  under  the  general  law,  omitting  cases  which  may  arise 
under  section  4705,  or  under  the  act  of  June  27,  1890,  unless  such 
child  is  clearly  within  the  scope  of  section  4704,  Revised  Statutes. 
The  proposition  seems  too  clear  to  merit  extended  discussion. 

The  opinions  in  the  cases  of  the  minor  of  Ilarvey  Perkins  (13  P.  D., 
414)  and  minor  of  Edward  Plount  (13  P.  D.,  541)  are  hereby  expressly 
overruled.     The  opinion  in  the  case  of  the  minors  of  Pulver  (10  P.  D., 
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227)  is  reinstated  as  hereinbefore  exemplified,  and  the  opinions  in  the 
cases  of  Pierson  (13  P.  D.,  151),  Graves  (13  P.  D.,  148),  and  Still  (12 
P.  D.,  25)  are  reaffirmed,  as  hereinbefore  .explained. 

It  is  apparent  from  what  has  been  said  that  the  title  of  a  minor  is, 
in  a  sense,  dependent  upon  his  mother''s  title;  that  is,  dependent  lipon 
the  legalit}^  or  illegality  of  his  mother's  marital  status.  His  mother's 
marital  status  is  to  be  determined  by  the  law  in  the  State  in  which  the 
marriage  took  place,  or  in  which  the  claim  for  pension  arises;  and  it 
is  to  the  laws  of  these  diflferent  States  that  the  Department  must  look 
in  deciding  the  legality  or  illegality  of  marriage  in  pension  cases.  Not 
only  the  laws  but  the  rulings  of  the  courts  are  so  widely  at  variance 
in  the  different  States  that,  as  stated  in  the  opinion  in  the  case  of  Fred- 
erika  Kent,  supra,  it  is  hazardous — 

to  refer,  as  to  principles,  to  decisions  of  other  States,  even  if  the  facts  are  the  same 
or  equivalent.  The  only  safe  procedure,  in  view  of  the  terms  of  the  act  of  August 
7,  1882,  is  to  follow  closely  on  the  steps  of  the  appellate  courts  of  the  State  in  which 
the  case  arises;  for  a  resort  to  doctrines  laid  down  and  decisions  rendered  in  other 
States  will  generally  lead,  as  to  this  particular  issue,  to  inextricable  confusion. 

The  opinion  in  the  case  of  Germain  (11  P.  D.,  (56)  has  been  cited  by 
the  Bureau  in  one  of  its  communications  regarding  the  ause  under 
discussion.  The  Germain  case  was  one  arising  in  the  State  of  Missis- 
sippi, and  was,  in  reality,  decided  according  to  the  law  of  such  State. 
Citations  were,  however,  made  in  said  opinion  from  the  rulings  of  the 
courts  in  other  States,  and  the  impression  is  prevalent — perhaps  not 
warranted  by  the  language  used — that  the  principles  enunciated  in  the 
opinion  in  the  Germain  case  were  of  general  import  and  might  be 
applied  in  cases  arising  in  any  of  the  States  of  the  Union.  Such, 
however,  is  not  true,  for  the  rulings  of  the  courts  of  the  State  of 
Mississippi  upon  the  point  at  issue  in  the  Germain  case  are  greatly  at 
variance  with  the  nilings  of  the  courts  in  many  of  the  other  States. 
Each  State  of  the  Union  furnishes  its  own  law  as  to  cases  arising 
under  the  pension  laws  of  the  United  States,  so  far  as  the  marital 
status  is  concerned,  and  any  statement  apparently  to  the  contrary  in 
the  Germain  case  is  hereby  expressly  overruled.  It  is  also  noted  in 
the  Germain  case,  that  it  apparentl}'  holds  that  if  the  Government 
attacks  the  validity  of  a  marriage  other  than  the  first,  the  burden  of 
proof  is  upon  the  Government;  citing  in  support  thereof  the  opinion 
in  the  cavse  of  Jennette  Bui-ton  (9  P.  D.,  31).  This  holding  in  the 
Burton  case  was  expressly  overruled  in  the  opinion  in  the  case  of 
Mary  J.  Gilliland  (13  P.  D.,  1)0),  and  in  order  that  no  confusion  may 
hereafter  exist,  the  apparent  holding  in  the  Germain  case,  contrary  to 
the  principles  heretofore  enunciated,  is  hereby  expressly  overruled. 
From  all  of  the  foregoing  the  following  is  deduced: 
1.  A  common  law  marriage  ma}^  arise,  in  the  State  of  Ohio,  after 
the  removal  of  the  impediment,  the  lawfulness  of  said  marriage  being 
p.  D.— VOL.  14 — 03 28 
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based^  not  upon  a  new  contract  as  a  fact  in  evidence,  but  upon  a  pre- 
sumption that  a  new  contract  was  entered  into. 

2.  The  marital  status  in  pension  cases  must  be  determined  b^'  the 
law"  of  the  State  in  which  the  marriage  was  consummated,  or  accord- 
ing to  the  laws  of  the  State  in  which  the  claim  arises.  A  marriage, 
under  a  certain  state  of  facts,  being  lawful  in  one  State,  it  does  not 
follow  that  a  marriage  in  another  State,  under  an  equivalent  state  of 
facts,  is  a  lawful  one  (act  of  August  7,  1882). 

3.  The  legitimac^y  of  a  child,  for  pensionable  purposes,  is  to  be 
determined  by  the  marital  status  of  its  parents  under  the  act  of  Augu«^t 
7,  1882,  or  under  section  4704,  Revised  Statutes.  A  State  statute  as 
to  legitimacy  of  children  has  no  force  in  pension  claims. 

Cases  of  minor  of  Harve}^  Perkins  (13  P.  D.,  414)  and  minor  of 
Edward  Plount  (13  P.  D.,  541)  overruled. 

Case  of  minors  of  Pulver  (10  P.  D.,  227)  reinstated. 

Cases  of  Pierson  (13  P.  D.,  151),  Graves  (13  P.  D.,  148),  and  StiU 
(12  P.  D.,  25),  reaflSrmed,  as  hereinbefore  explained. 

Attention  is  directed  to  the  fact  that  another  point  discussed  in  the 
Still  case  is  not  at  issue  in  the  present  case,  but  that,  as  to  this  other 
fact,  the  said  opinion  is  discussed  and  explained  in  the  opinion  in  the 
case  of  the  minor  of  Rebenstorf,  in  the  current  series. 

Action  reversed. 


declaration-act  june  «7,  1890— amendments. 

Harriet  Daniels  (widow).  ^ 

A  declaration  which,  although  failing  to  allege  any  i)eriod  of  service  or  the  correct 
service  of  the  soldier  on  whose  account  it  is  filed,  nevertheless  clearly  shows,  on 
its  face,  that  it  is  intended  to  claim  pension,  as  widow,  under  the  act  of  Jane  27, 
1890,  is  a  valid  declaration,  subject  to  such  amendment  as  may  be  neceesar}'  to 
adjudication. 

Afffiistant  St\rretary  M,   ir.  Miller  to  the  Comi7iis»ioner  of  PtrnAhfuf^^ 

April  15,  IdOJi,. 

This  appellant,  Harriet  Daniels,  was  allowed  pension  in  August, 
1903  (certificate  No.  558()25),  under  the  act  of  June  27, 1890,  as  widow 
of  Frank  Daniels,  formerly  of  Battery  B,  Third  U.  S.  Colored  Heavy 
Artiller3%  and  deceased  February  22,  1885,  pension  dating  from 
August  10,  1901. 

A  claim  filed  November  8,  1892,  was  rejected,  first,  on  January  S, 
1S98,  on  the  ground  that  the  War  Department  records  fail  to  show 
said  soldier  ever  enlisted  as  alleged  in  that  claim,  and  finally  on  March 
4, 1904,  on  the  ground  that  her  declaration  in  that  claim  wa«  *''  informaK 
inasmuch  as  claimant  failed  to  state  therein  the  soldier's  correct  niili 
tary  service." 
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In  this  appeal,  filed  March  11,  190-1:,  it  is  contended  that  said  decla- 
ration is  a  valid  though  informal  one,  and  is  subject  to  amendment, 
stating  the  soldier's  correct  service,  so  that  pension  should  commence 
from  its  date. 

This  case,  although  one  under  section  3  of  the  act  of  June  27,  1890, 
comes  within  the  reasons,  at  least,  of  the  general  rule,  so  far  as  allega- 
tions as  to  service  are  concerned,  of  the  instructions  of  Juh^  28,  1897 
(9  P.  D.,  93),  which  prescribed  that— 

Every  application  for  pension  under  the  second  section  of  the  act  of  June  27, 1890, 
should  state  that  the  same  is  made  under  said  act,  the  dates  of  enlistment  and  dis- 
charge, the  name  or  nature  of  the  diseases,  wounds,  or  injuries  by  which  the  claimant 
is  disabled,  and  that  they  are  not  due  to  vicious  habits:  I*rot*ided,  however,  that  the 
omission  of  any  of  these  averments  shall  not  invalidat^^  the  application  (the  intent 
to  claim  pension  beinj?  manifest,  and  the  declaration  being  execute<i  in  accordance 
with  law),  but  such  application  shall  \)g  subject  to  amendment  by  means  of  a  sup- 
plemental affidavit  in  the  particulars  wherein  it  is  defective;  said  supplemental 
affidavit  or  affidavits  to  be  read  in  connection  with  and  as  a  part  of  the  application 
itself;  and  provided  further  J  That  a  declaration  in  the  terms  of  the  act  shall  be  sufficient. 

Su])stituting  in  this  rule,  for  the  conditions  therein  specified  of  title 
under  the  second  section  of  said  act,  the  conditions  of  title  under  the 
third  section  thereof,  the  same  holding  as  to  declarations  under  the  lat- 
ter section  would  follow.  Both  sections  of  said  act  require  the  same 
identical  conditions  as  to  service  and  discharge;  and  if  the  soldier, 
who  has  personal  knowledge  of  the  facts  as  to  these  conditions,  is 
accorded,  as  he  is  by  said  rule  of  said  instructions  the  benefit  of  an 
amendment  to  a  declaration  failing  to  allege  these  conditions,  how 
much  greater  reason  exists  for  according  the  same  benefit  to  his  w4dow, 
who  has,  perhaps,  no  personal  knowledge  of  such  facts,  but  must  rely 
alone  upon  information  and  l>elief  as  to  them. 

This  same  question  arose  in  the  case  of  Judith  S.  Luckingbeal  (9 
P.  D.,  dt2),  wherein  the  claimant,  under  section  3  of  said  act,  failed  to 
allege  any  period  of  service,  but  named  the  organization  and  referred 
to  the  pension  claim  of  the  soldier;  and  it  was  held  such  allegations 
were  sufiScient  to  constitute  the  declaration  valid,  because  they  directed 
the  Bureau  to  record  evidence  on  file  therein  showing  whether  the 
claimant  had  pensionable  status  as  regards  the  service  of  the  soldier. 

In  this  case  the  soldier  was  never  pensioned  and  never  filed  any  claim 
for  pension.  The  decisive  fact  in  the  Luckingbeal  decision,  therefore, 
is  absent  in  this  case.  But  even  though  there  be  not,  in  any  case,  in 
the  "Pension  Bureau,  a  record  of  the  alleged  soldier's  service,  the 
records  of  the  War  Department  from  which  to  determine  such  service 
are  always  accessible  to  the  Bureau,  and  the  question  of  service  may 
be  determined  in  any  such  case  as  readily,  almost,  as  if  such  record 
were  already  on  file  in  the  Bureau,  as  in  the  Luckingbeal  case. 

The  law  does  not  reciuire  that  vservico  shall  have  been  rendered  in 
any  particular  organization.     The  essential  fact  is  merely  that  service 
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was  rendered  during  the  war  of  the  rebellion,  and  the  particulars  as  to 
the  organization  and  dates  of  enlistment  and  discharge  are  important 
only  as  they  may  facilitate  the  proof  of  such  fact.  As  this  fact  is 
provable  solely  by  the  records  of  the  War  Department,  as  held  by  this 
Department  in  numerous  cases,  a  widow  claimant  can  not  well  be 
required  to  do  more  than  refer  to  such  records,  especially  when,  as  in 
this  case,  she  is  ignorant  of  either  the  organization  or  the  dates  of 
enlistment  or  of  divscharge. 

It  is  manifest  from  this  declaration  that  she  intended  thereby  to 
claim  pension  under  the  act  of  June  27,  1890,  and  all  such  declarations 
are  within  the  rule  of  said  instructions  and  valid,  subject  to  amend- 
ment, however  deficient  as  to  the  particular  service  on  account  of  which 
the  claim  is  tiled. 

This  claimant  did  not  marry  the  soldier  in  this  case  until  sometime 
after  his  service.  She  could  have,  therefore,  no  personal  knowledge 
as  to  his  service,  and  may  well  have  been  ignomnt  of  it  entirely.  She 
had,  in  fact,  only  slight  information  as  to  a  few  uncei-tain  details  of 
such  service,  which  she  subsequently  alleged,  and  from  which  it 
appe^irs  his  correct  service  was  finally  ascertained.  These  subsequent 
allegations  should  be  held  as  supplemental,  as  they  in  fact  wore,  to 
her  original  declaration,  and  pension  should  be  allowed  from  its  date. 

The  action  appealed  from  is  therefore  reversed,  and  you  will 
readjudicate  that  claim  accordingly. 


marriage— sla  ves~nemarrtage-e^^dexce. 

Christie  Ann  Thompson  as  widow  of  Lewis  Robinson. 

The  evidence  show8  tlie  claimant  remarried  at  some  time  after  the  soldier's  death, 
but  fails  to  show  whnen  such  marriage  was  contracted.  Her  claim,  therefore, 
must  stand  rejected  for  lack  of  proof  of  a  material  fact  as  to  her  pensionable 
status,  viz,  the  date  of  said  remarriage. 

Af<f<if<ta)it  S(CTeta7^y  M,   W,  MUler  to  the   Co7nmis»!o7ier  of  Pensions. 

April  15,  1901^. 

This  appellant,  Christie  Ann  Thompson,  on, December  15,  19i^\ 
fikd  this  claim,  No.  709452,  for  pension  under  the  Revised  Statutes 
as  formerly  widow  of  Lewis  Robinson,  who  died  August  6,  1863,  at 
Goodrich  Landing,  La.,  while  a  member  of  Companj^  E,  First  Arkan- 
sas Colored  Infantry;  she  remarrying,  by  ceremonj',  Moses  Thompson, 
on  November  30,  1877. 

Said  claim  was  rejected  January  9,  1904,  on  the  ground  of — 

claimant's  inability  to  .show  by  competent  evidence  that  she  is  the  legal  widow  of 
soldier  (see  opinion  of  Chief  Law  Division  dated  December  21,  1903); 

and  she  appealed  April  2,  190-1,  contending  that  the  evidence  showj" 
she  was  the  soldier's  wife  up  to  his  enlistment  and  his  widow  up  to 
her  marriage  to  said  Thompson. 
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The  Chief  of  the  Law  Division  in  his  opinion,  upon  which  rejection 
of  claim  is  based,  states  the  evidence  fails  to  show — 

that  claimant  was  the  legal  widow  of  the  soldier  from  the  time  of  his  death  in  1863 
until  1877,  when  she  entered  into  said  marriage  ceremony  with  Thompson. 

It  is  shown  by  the  testimony  of  the  claimant's  slave  mistress  that 
she  and  soldier  were  united,  under  slave  customs  and  with  said  mis- 
tress' consent,  as  husband  and  wife  and  lived  together  as  such,  in 
Mississippi,  up  to  shortly  after  February,  1863,  when  said  mistress, 
with  her  slaves,  removed  to  Arkansas,  and  then  claimant  and  soldier 
ran  away,  going  toward  Helena,  Ark.,  where  there  was  a  camp  of 
Federal  soldiers. 

It  is  further  shown  by  the  testimony  of  two  comrades  of  the  soldier 
that  he  and  claimant  came  together  to  said  x^amp  claiming  to  be  hus- 
band and  wife,  and  thereafter  lived  together  as  such  until  his  enlist- 
ment, and  even  cohabited  occasionally  at  quarters  after  his  enlistment 
while  the  company  remained  at  Helena.  ; 

This  evidence  suflSciently  establishes,  under  section  4705  of  the 
Revised  Statutes,  a  marriage  between  claimant  and  soldier;  and  the 
only  question  in  this  case  is  as  to  a  subsequent  marriage  of  claimant. 

Her  whereabouts  after  the  soldier's  death  up  to  March,  1870,  is  not 
shown  by  any  testimony.  It  is  shown  by  the  testimony  of  two  wit- 
nesses, however,  that  she  then  came  to  a  place  near  Brownville,  Tenn., 
with  a  crowd  of  several  negroes  from  Memphis,  Tenn.,  to  work  for  a 
man  named  Bradford,  and  that  she  then  came  with  a  man  named 
Willis,  claiming  to  be  his  wife,  and  with  whom  she  lived  for  several 
j'ears  thereafter  as  his  wife,  until  he  got  to  running  around  a  good 
deal  and  finally  left  for  good. 

The  special  examiner  states  the  records  of  Carroll  County,  Tenn., 
show  a  marriage  license  was  issued  to  said  Willis  and  Jane  Pigee  on 
February  3,  1876,  but  no  return  upon  such  license  appears  ever  to 
have  been  made,  and  his  whereabouts  since  1872  or  1873  has  not  been 
ascertained. 

There  is  record  evidence  of  claimant's  marriage  to  said  Thompson 
in  Louisville,  Ky.,  under  the  name  of  Christie  A.  Willis. 

Claimant  denies  strenuously  any  matrimonial  or  other  intimate  rela- 
tions with  said  Willis,  but  admits  she  went  to  church  and  elsewhere 
repeatedly  with  him,  was  often  called  Ann  Willis,  though  she  repudi- 
ated the  name  then,  she  says,  and  was  much  talked  of  in  connection 
with  him;  that  people  said  the}'  ought  to  marr}';  that  he,  in  fact,  asked 
her  to  marry  him,  and  she  could  have  had  him  if  she  had  wanted  him. 
She  denies  he  and  she  ever  lived  at  all  together,  although  the  whole 
crowd,  she  says,  which  came  together  from  Memphis  remained  together, 
living  in  the  same  house  for  some  time,  one  doing  the  cooking  for  all. 
There  were  in.  this  crowd  two  married  couples,  she  says,  and  herself 
and  said  Willis,  and  it  was  because  of  this  that  she  and  he  went  so  much 
together  and  were  spoken  of  together.  (TooqIp 
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She  does  not,  however,  assign  this  association  with  sjiid  Willis  as 
the  reason  for  her  name  appearing  in  the  record  of  her  marriage  to 
said  Thompson  as  Christie  A.  Willis,  but  says  such  name  was  prolxi- 
bh'  given  by  said  Thompson  beaiuse  it  was  her  "nickname''  in 
slavery,  given  her  because  she  did  a  man's  work  in  the  fields,  plow- 
ing, chopping  wood,  etc. 

This  explanation  by  her  is  not  supported  by  any  corroborating^ 
testimony,  and  both  her  old  mistress,  above  mentioned  and  also  a 
fellow-slave,  a  half-brother  of  the  soldier,  have  no  recollection  of  the 
name  of  Willis. 

The  conclusion  from  the  evidence  is  irresistible  that  the  claimant 
and  said  Willis  were  married.  There  is  no  testimony  aside  from  her 
own  controverting  that  of  the  two  witnesses  who  sa}"  she  and  said 
Willis  claimed  to  be  husband  and  wife  when  they  came  from  Memphis 
in  March,  1870,  and  cohalrited  as  such  for  several  3'ears.  This  is 
sufficient  evidence  to  establish  a  common-law  marriage  between  her 
and  said  Willis,  and  such  marriages  are  valid  either  in  Tennessee 
(Mahala  Viles,  12  P.  D.,  468)  or  in  Mississippi  (Minerva  Brown,  11 
P.  D.,  266),  where  she  says  she  first  met  him  at  a  wood  yard  where 
she  worked  for  a  few  weeks  before  going  to  Memphis. 

Such  being  the  force  and  effect  of  the  evidence  herein,  it  devolves 
upon  the  claimant  to  furnish  evidence  as  to  the  inception  of  her  proven 
relations  with  said  W'illis,  which  must,  under  the  evidence,  be  pre- 
sumed to  have  been  matrimonial;  for  her  pensionable  status  as  widow 
of  the  soldier  ceased  upon  any  subsequent  marriage. 

As  held  repeatedly  by  the  Department,  the  burden  of  proof  in  a 
pension  claim  is  upon  the  claimant,  throughout  the  adjudication  of 
such  claim,  to  establish  by  satisfactory  evidence  all  material  element*! 
of  title,  one  of  which,  in  the  case  of  a  widow  claimant  who  remarried 
af  te'r  the  soldier's  death,  is  the  date  of  her  remarriage.  As  stated, 
there  is  nothing  in  this  case  in  support  of  the  claimant's  statements  as 
to  when  her  relations  with  said  W^illis  began,  nor  any  evidence  tending 
to  show  such  fact.  Her  claim  must  fail,  therefore,  for  lack  of  proof 
of  this  material  fact. 

The  rejection  of  the  appealed  claim  is  accordingly  affirmed. 


MARRIAGE-DIVORCE-RESTORATION   UNDER  ACT  OF  MARCH  8,  1901- 
EVIDENCE— DECREE  NI8I— ESTOPPEL. 

Ruth  A.  Pitkin  as  widow  of  Carlos  R.  Bugbee. 

1.  A  divorce  nisi  in  Maasachusetts  does  not  dissolve  the  marriage  relation.    Until 

the  decree  is  made  absolute,  coverture  continues. 

2.  Absolute  divorce,  after  the  expiration  of  six  months  from  rendition  of  decree  nisi, 

is  not  in  the  nature  of  a  decree  nunc  pro  tunc;  coverture  for  anx  purpose,  except 
cohabitation,  is  not  terminated  at  any  time  prior  to  decree  absolute. 
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3.  A  claim  for  restoration  under  the  act  of  March  3,  1901,  executed  during  the  term 

of  a  decree  nisi,  is  invalid. 

4.  Presumption  of  death  attaches  in  Massachusetts  as  at  common  law. 

5.  Where  an  allegation  of  death  of  a  spouse,  insusceptible  of  proof  by  primary  evi- 

dence, is  followed  by  the  filing  of  a  libel  for  divorce,  based  upon  desertion  of 
said  spouse,  libelant  is  not  afterwards  estopped  from  invoking  presumption  of 
death;  but  the  allegation  in  the  libel  may  be  considered  as  evidence  upon  the 
question  of  rebuttal  of  presumption. 

A.^Hi^tant  Secretary  M.   W,  Milhr  to  the   Coni^nissioner  of  Pei\^.onH^ 

April  15,  190j^. 

Carlos  R.  Bugbee,  Company  H,  Eleventh  Vermont  Volunteer 
Infantrj^  died  Februarj^  25,  1865,  leaving  a  widow,  Ruth  A.  Bug- 
bee,  who  was  subsequently  duly  pensioned  under  the  general  law 
(Ctf.  78916)  from  said  date  until  November  26,  1867,  when  she 
remarried  one  Albert  E.  Pitkin. 

On  March  14, 1901,  she  applied  for  restoration  under  the  provisions 
of  the  act  of  March  3,  1901,  alleging  that  her  said  second  husband, 
Albert  E.  Pitkin,  was  killed  by  the  Apache  Indians,  in  Arizona,  in 
June,  1890.  This  declaration  was  supplemented  by  an  aflSdavit  in 
which  she  more  particularly  set  forth  the  circumstances  of  her  second 
hu.sband's  demise.  She  stated  that  in  June,  1890,  said  Pitkin  became 
one  of  a  party  leaving  Tucson,  Ariz.,  to  prospect  for  mineral  in  the 
mountains.  Her  husband  wrote  her  that  she  would  probably  not  hear 
from  him  for  three  weeks.  As  a  matter  of  fact,  she  states,  she  never 
heard  from  him,  and  that  "after  a  long  waiting"  word  was  received 
that  the  whole  party  had  been  killed  by  the  Apaches.  There  was  no 
survivor  to  tell  the  tale.  A  special  examination  was  ordered.  After 
the  examination  of  the  claimant  had  commenced,  she  declined  to  pro- 
ceed further,  if  it  was  incumbent  upon  her  actually  to  prove  the  fact 
of  Pitkin's  death.  There  was  a  shorter  way  to  establish  her  pension- 
able status,  she  said.  On  September  26, 1902,  the  claim  was  rejected 
on  the  ground  of  her  inability  to  prove  her  second  husband's  death 
and  upon  her  declination  to  make  further  effort. 

Her ''shorter  way,"  it  seems,  was  to  secure  a  release  by  judicial 
decree,  from  the  bonds  uniting  her  in  matrimony  to  said  Pitkin,  if  her 
bonds  were  not  already  dissolved  by  his  death  according  to  rumor  and 
to  her  averment  in  her  declaration  of  March  14,  1901. 

In  September,  1902,  she  filed  a  libel  for  divorce  in  the  superior  court 
for  the  county  of  Worcester,  Mass. ,  alleging  that  her  said  husband, 
Albert  E.  Pitkin,  at  Tucson,  in  May,  1891,  "utterly  deserted  her," 
and  had  continued  such  desertion  from  that  time  to  the  date  of  filing 
lil)el.  Order  of  notice  by  publication  was  duly  complied  with,  and 
the  libellee  made  default.  Whereupon,  on  May  14,  1903,  the  court 
ordered  that  a  decree  of  divorce  nisi  be  entered,  said  decree  to  become 
absolute,  unless  otherwise  ordered,  after  the  expiration  of  six  months 
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from  the  entry  of  said  decree.  Thus,  before  November  14,  1903,  the 
decree  could  not  become  absolute. 

Yet  on  November  13,  1903,  she  executed  a  new  application  for  resto- 
ration under  the  act  of  March  3,  1901,  alleging  her  divorce  from  her 
second  marriage.  This  declaration  was  filed  on  November  14,  11M)3. 
On  February  4,  1904,  the  claim  was  rejected  on  the  ground  that  .^id 
declaration  was  executed  November  13,  1903,  before  her  divorce  from 
her  second  husband  was  obtained  and  therefore  before  her  right  of 
action  accrued.     In  short,  the  declaration  was  invalid — a  mere  nullity. 

It  is  from  this  action  that  she  appeals.  She  assigns  the  action 
regarding  this  declaration  a  nullity,  as  error.  It  is  also  urged  in  her 
behalf  that  her  husband's  death  is  insusceptible  of  direct  proof  and 
that  it  was  unjust  to  reject  her  claim  upon  the  ground  of  her  inability 
to  prove  his  death. 

Claimant's  pension  ceased  at  the  time  of  and  on  account  of  her 
remarriage  to  Pitkin.  To  obtain  restoration  it  is  essential  that  this 
last  period  of  coverture  should  have  been  terminated,  either  by  the 
death  of  Pitkin  or  by  divorce  from  him  on  her  own  application  and 
without  fault  on  her  part.  In  short,  from  feme  covert,  she  must 
revert  to  her  condition  as  feme  sole  before  she  is  in  a  position  to 
apply  for  relief  under  the  act  of  March  3,  1901.  On  November  13, 
1903,  had  she?  Not  until  November  14,  1903,  under  the  order  of 
court  and  the  statutes  of  Massachusetts,  could  the  decree  become 
absolute.  What  was  her  status  between  May  14  and  November  14, 
1903? 

A  divorce  nisi  under  St.  1870,  c.  404,  does  not  put  an  end  to  the  marriage  relation. 
(Fox  V.  Davis,  113  Mass.,  255.) 

Until  the  decree  is  made  absolute  "the  marriage  relation  between 
the  parties  continues  to  subsist."  (Moors  v.  Moors,  121  Mass.,  232.) 
A  decree  nisi  is  "in  the  nature  of  a  divorce  from  bed  and  Ixwtrd,  not 
absolutely  dissolving  the  bond  of  matrimony  between  the  parties." 
(Garnett  v.  Grarnett,  114  Mass.,  347.)  See  also  Graves  v.  Graves  (lOS 
Mass.,  314-320);  Sparhawk  v,  Sparhawk  (114  Mass.,  355);  Wales  r. 
Wales  (119  Mass.,  89);  Chased.  Webster  (168  Mass.,  228). 

Cook  V,  Cook  (114  Mass.,  163)  is  a  case  in  point.  One  Mi-s.  Cam- 
eron sought  and  obtained  a  decree  nisi  from  her  husband.  On 
November  20,  1882,  she  filed  a  petition  to  have  the  decree  made  abso- 
lute. On  November  21,  1882,  the  prayer  was  granted  and  the 
decree  became  absolute.  On  November  20,  1882,  the  date  of  filing 
petition  for  absolute  divorce,  Mrs.  Cameron  married  Cook.  The 
action  of  Cook  r.  Cook  was  a  libel  filed  by  the  husband,  setting  forth 
libellee's  incapacity  to  marry  him  on  November  20,  1882,  she  being 
then  the  wife  of  said  Cameron.  The  court,  following  numerous  pre- 
cedents, held  that  the  decree  nisi  did  not  dissolve  the  marriage  l)etween 
Mrs.  Cook  and  Cameron.  Moreover,  the  court  said  that  the  decree 
absolute  did  not  relate  back  either  to  the  time  of  filing  petition  for 
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absolute  divorce  or  to  any  time  prior  thereto,  i.  e.,  that  the  decree 
absolute  was  not  a  decree  nunc  pro  tunc,  there  being  no  authority  for 
such  a  decree. 

So  far  as  said  decree  is  concerned,  the  claimant  can  not  be  considered 
a  feme  sole  on  November  13,  1903.  She  was  still  bound  by  the  dis- 
qualif3'ing  coverture  and  in  no  status  to  execute  the  application  in 
question,  unless  said  marriage  has  been  dissolved  by  Pitkin's  death. 
To  that  extent  wherein  the  Bureau  holds  that  the  application  executed 
on  November  13,  1903,  was  invalid  on  the  ground  that  her  right  of 
action  had  not  accrued  by  virtue  of  said  decree  nisi,  the  Department 
finds  no  error. 

But  there  may  be  other  grounds  justifying  a  determination  that  she 
was  feme  sole  not  only  on  November  13,  1903,  but  on  March  14, 1901. 
She  is  under  no  obligation  to  prove  by  primary  evidence  that  her  mar- 
riage to  Pitkin  was  dissolved  by  his  death.  It  may  be  shown  circum- 
stantially. Presumption  of  death  may  attach.  From  1890  to  1901, 
eleven  years,  Pitkin  had  been  absent,  unheard  from,  and  he  disap- 
peared under  circumstances  possibly  warranting  the  inference  that  his 
death,  in  point  of  time,  occurred  long  before  the  lapse  of  seven  3^ears. 
That  death  may  be  presumed  is  a  well  settled  principle  in  Massachu- 
setts. See  Newman  t\  Jenkins  (10  Pick.,  515);  Loring  v,  Steineman 
(1  Met.,  204);  Kelly  v.  Drew  (12  Allen,  107);  Flynn  v.  Coffee  (12 
Allen,  133);  Commonwealth  v,  Thompson  (11  Allen,  23);  Stockbridge, 
pet.  (145  Mass.,  517);  Marden  r.  Boston  (155  Mass.,  359). 

The  fact  that  claimant  filed  a  libel  for  divorce,  implying  that  her 
husband  was  alive  at  that  time,  may  not  be  inconsistent  with  the  pre- 
sumption of  his  death.  She  claims  that  a  special  examiner  told  her 
that  the  special  examination  would  take  a  long  time.  Her  attitude 
was  that  her  husband  was  dead;  the  Bureau's  position  seemed  to  be 
that  he  was  alive.  If  he  were  alive,  then  he  was  guilty  of  desertion — 
a  ground  for  divorce.  As  an  expedient  to  gain  time,  the  "shorter 
way,"  she  adopted  this  theory  and  applied  for  divorce.  She  is  not 
thereby  estopped  from  urging  the  presumption  of  death.  At  the 
most  her  conduct  might  be  treated  as  evidence  in  the  direction  of 
rebuttal  of  presumption  of  death. 

It  is  noted  that  her  dependency  within  the  meaning  of  the  act  of 
May  9,  1900,  has  not  been  satisfactorily  established. 

The  case  is  remanded  for  further  action.  First,  you  will  ascertain 
her  dependency,  a  fact  essential  to  restoration.  If  that  is  established, 
you  will  then  request  claimant  to  elect  whether  she  will  proceed  under 
her  declaration  filed  February  17,  1904,  based  upon  her  divorce  from 
Pitkin,  or  upon  her  first  declaration  for  restoration,  predicated  upon 
Pitkin's  death.  In  the  latter  event,  the  special  examination  will  include 
within  its  scope  all  facts  surrounding  the  disappearance  of  Pitkin  in 
1890. 
You  will  report  your  ultimate  action  to  this  Department. 
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MARRIAGE— PRESUMPTION  OF  I>EATH— EVIDEXCE. 

Eliza  Brebzley  (widow). 

Soldier,  about  1856,  marrieii  Catherine  Vernon,  from  whom  he  was  separated,  but 
without  divorce,  in  1857,  when  she  left  the  State  of  Illinois,  where  the  parties 
resided,  for  Missouri.  She  was  never  afterwards  heard  of,  except  by  general 
rumor  to  the  effect  that  she  died  in  1860.  In  1869  he  married  the  claimant  by 
ceremony. 

Held:  That  under  the  decisions  of  the  supreme  court  of  Illinois  presumption  of  death 
of  Catherine  attaches  in  favor  of  the  validity  of  the  soldier's  marriage  to  the 
claimant,  who  is  therefore  his  widow. 

Assistant  Secretary  M.  W,  MUler  to  the  Commissioner  of  Pension*^ 

April  15,  190J^. 

William  P.  Breezley,  late  of  C3ompany  A,  Twenty-fifth  Illinois  Vol- 
unteer Infantry,  was  formerly  a  pensioner  under  the  general  law,  at 
the  rate  of  $15  per  month,  which  he  received  from  May  15,  1889,  on 
account  of  rheumatism  and  injury  to  right  shoulder.  On  June  12, 
1897,  he  filed  a  claim  for  increase  which  was  pending  adjudication  in 
the  Bureau  when  the  soldier  died,  May  8,  1898. 

On  May  31,  1898,  Eliza  Breezley,  the  appellant,  filed  an  application 
claiming  to  be  soldier's  widow  and  asked  that  she  be  allowed  to  com- 
plete the  soldier's  pending  claim.  She  also  claimed  title  to  the  accrued 
pension.  This  application  was  rejected  November  11,  1902,  on  the 
ground  that  the  claimant,  the  soldier's  alleged  widow,  had  no  title  to 
complete  the  claim  as  she  was  not  the  legal  widow  of  the  soldier,  for 
the  reason  that  she  was  unable  to  show  the  death  or  divorce  of  a 
former  wife. 

On  the  date  of  filing  the  new  application  she  also  filed  a  claim  for 
pension  under  the  act  of  June  27,  1890.  On  February  2,  1900,  she 
filed  a  claim  under  the  general  law.  I^th  of  these  claims  were  rejected 
November  11,  1902,  in  the  following  language: 

Approved  for  rejection  on  the  ground  of  no  title — claimant's  inability,  although 
aided  by  a  special  examination,  to  show  death  or  divorce  of  the  soldier* s  second  ^-ife, 
Catherine  Breezley,  prior  to  the  marriage  of  the  claimant;  hence,  not  the  legal  widow 
of  the  soldier. 

On  November  22,  1902,  an  appeal  was  taken,  the  appellant  contend- 
ing, first,  that  the  Bureau  erred  in  refusing  to  allow  her  to  complete 
the  soldier's  claim  and  to  pay  her  the  accrued  pension  due  soldier  at 
date  of  his  death;  second,  in  rejecting  his  claim  for  pension  under  the 
act  of  June  27,  1890,  on  the  ground  that  she  was  not  the  legal  widow 
of  the  soldier;  and,  third,  in  the  action  rejecting  her  claim  for  pen- 
sion under  the  general  law. 

It  is  thus  apparent  that  the  only  question  raised  by  the  pending 
appeal  is  whether  this  appellant  is  the  legal  widow  of  the.  soldier. 
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The  facts  in  this  case  appear  to  be  a**  follows:  William  P.  Breezley, 
whose  residence  was  Georgetown,  111.,  and  who  was  the  alleged 
husband  of  this  appellant,  in  the  year  1854  was  married  to  one 
Verlenda  Eveline  Cloe,  with  whom  he  lived  until  her  death  in  1856. 
Shortly  afterwards  (the  exact  date  does  not  appear  in  evidence)  said 
Breezle3^  entered  into  a  second  contract  of  marriage  with  one 
Catherine  Vernon,  with  whom  he  lived  for  about  four  or  five  months. 
From  cause  not  appearing  in  evidence,  and  about  the  year  1857,  there 
was  a  separation  between  Breezley  and  his  second  wife,  Catherine, 
and  the  latter,  together  with  her  parents  and  family,  removed  from 
their  home  in  Georgetown,  111.,  to  Missouri.  So  far  as  any  evidence 
is  on  file,  nothing  was  ever  heard  of  Catherine  from  said  time  until 
the  present,  with  the  single  exception  that  the  evidence  obtained  on 
special  examination  tends  to  show  that  said  Catherine  died  about  the 
year  1860 — at  least,  it  seems  to  be  the  general  impression  of  the  older 
residents  and  acquaintances  of  the  Vernon  family  who  now  live  at 
Georgetown,  111.,  that  word  was  brought  back  there  about  the  begin- 
ning of  the  war  that  Catherine  Breezley,  formerly  Catherine  Vernon, 
was  dead. 

AVilliam  P.  Breezley,  the  husband  of  Catherine,  remained  in  the 
vicinity  of  Georgetown  until  the  outbreak  of  the  civil  war,  when,  on 
June  1, 1861,  he  enlisted  in  Company  A,  Twenty-fifth  Illinois  Volunteer 
Infantry,  and  served  with  his  regiment  until  the  expiration  of  his  term 
of  enlistment  on  September  5,  1864.  Immediately  he  returned  to  his 
old  home,  where  he  lived,  at  least  most  of  this  time,  until  his  death  in 
1898.  It  may  be  well  to  state  that  from  the  time  Catherine  Breezley 
separated  from  her  husband  and  went  to  Missouri,  in  1857,  there  is 
not  a  word  of  evidence  that  she  was  ever  seen  alive  or  that  anyone  ever 
heard  that  she  was  alive.  Neither  is  there  any  evidence  to  explain 
the  long  and  continued  silence  of  Catherine  nor  any  intelligence  of 
her  existence  if  she  lived. 

On  December  24,  1869,  the  soldier  married  the  third  time.  This 
time  he  married  in  Illinois  Eliza  Trasser,  formerly  Eliza  Clayton,  the 
appellant  in  this. case.  She  was  also  a  resident  of  Georgetown,  111. 
The  soldier  lived  with  Eliza  from  the  time  of  their  marriage  in  1869 
until  his  death,  May  8,  1898;  in  other  words,  a  period  of  twenty-nine 
years.  There  were  born  to  this  union  two  children,  who  are  both  now 
living. 

Under  the  provision  of  the  act  of  August  7, 1882,  such  marriages  as 
are  involved  in  this  case  are  to  be  proven  in  pension  cases  to  be  legal 
marriages  according  to  the  law  of  the  place  where  the  parties  resided 
at  the  time  the  marriage  was  contracted,  or  at  the  time  when  the  right 
to  pension  accrued. 

It  is  a  well-established  rule  of  law  that  a  person  shown  not  to  have 
been  heard  from  for  a  period  of  seven  years  by  those  (if  any)  who,  if 
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he  had  been  alive  would  naturally  have  heard  of  him,  is  presumed  to 
be  dead,  unless  the  circumstances  of  the  case  are  such  as  to  account 
for  his  not  being  heard  of  without  assuming  his  death  (1st  Greenleaf 
on  Evidence  and  Authorities;  Davie  v.  Briggs,  98  U.  S.  Reports,  535). 

This  principle  of  law,  which  is  universally  recognized  by  all  courts, 
is  applicable  to  the  facts  in  this  case.  Catherine  Breezley,  n^e  Vernon, 
separated  from  the  soldier  about  the  year  1857.  From  the  time  of 
her  separation  and  the  time  of  her  removal  from  Georgetown,  111.,  to 
Missouri,  as  stated  befgre,  there  is  not  a  scintilla  of  evidence  to  prove 
her  existence.  The  mere  fact  that  she  separated  from  her  husband 
would  not  forever  bar  her  from  her  friends  and  acquaintances,  nor  is 
it  to  be  presumed  that  she  would  not  have  some  friends  in  her  old  home 
who  would  have  intelligence  of  her  existence  if  she  lived.  The  evidence 
obtained  under  special  examination  goes  to  strengthen  this  theory. 
A  careful  examination  of  all  papers  shows  that  the  special  exam- 
iner when  taking  testimony  in  this  case  made  every  effort  to  ascertain 
from  the  old  residents  of  Georgetown,  111.,  and  the  acquaintances  of 
the  Vernon  family,  if  Catherine  Breezley  was  alive.  The  only  evi- 
dence obtained,  and  every  fact  in  the  case  goes  to  show  that  a  report 
came  back  to  Georgetown  about  the  beginning  of  the  civil  war  that 
Catherine  Breezley  was  dead. 

Again,  it  is  established  by  the  evidence  that  said  ^Villiam  P.  Breezley 
remained  in  the  vicinity  of  his  old  home  from  the  time  of  his  separa- 
tion from  Catherine,  which  was  about  the  year  1857,  until  his  death, 
in  1898,  with  the  exception  of  three  years  and  three  months  which  he 
spent  in  the  service.  He  was  not  married  to  Eliza  Trasser,  n6e  Clay- 
ton, for  a  number  of  years  after  the  law  would  presume  Catherine's 
death.  In  fact,  he  was  not  married  to  Eliza  until  December  24,  1869, 
about  twelve  years  after  his  separation  from  Catherine.  It  is  not 
reasonable  to  presume  that  if  Catherine  had  been  alive  she  would 
stand  by,  knowing,  as  she  undoubtedlj-  would,  of  his  marriage  to 
Eliza  and  without  a  legal  right  to  do  so,  and  not  proclaim  herself  as 
his  legal  and  lawful  wife.  The  onl}^  theory  that  can  be  advanced  in 
this  case  is  that  Catherine  Breezley,  the  soldier's  second  wife,  was 
dead.  At  least  the  presumption  of  law  is  that  a  person  who  for  seven 
years  has  not  been  heard  of  by  those  (if  an}^)  who,  if  he  had  been 
living,  would  natumlly  have  heard  of  him,  is  presumed  to  be  dead. 

The  supreme  court  of  the  State  of  Illinois  in  the  case  of  Johnson 
V,  Johnson  (114  Ills.,  611),  in  discussing  the  question  as  to  the  validity 
of  a  second  marriage,  after  a  long-continued  absence  of  a  f oimer  hus- 
band, said: 

The  presumption  of  innocence  and  of  the  validity  of  a  marriage  conflicts  with  the 
premimption  of  life,  and  if  neither  presumption  is  aided  by  proof  of  facts  or  circum- 
stances cooperating  wjth  it,  the  presumption  of  the  validity  of  a  marriage  has  jzen- 
erally  been  held  to  be  the  stronger  and  to  prevail  over  the  presumption  of  the  con- 
tinuance of  the  particular  life. 
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In  the  case  of  Schimisseur  ?\  Beatrie  (147  111.,  210)  the  court  said: 

Where  a  marriage  has  been  once  solemnized  according  to  the  forms  of  law,  every 
presumption  will  be  indulged  in  favor  of  its  validity.  This  presumption  is  so  strong 
that  a  former  husband  or  wife  will  be  presumed  to  be  dead  after  an  absence  of  less 
than  seven  years.  The  ordinary  presumption  in  favor  of  the  continuance  of  human 
life  is  made  to  give  way  to  the  presumption  in  favor  of  the  second  marriage. 

Another  leading  case  in  Illinois  which  appears  clearly  in  point  vrith 
the  present  case  under  consideration  is  that  of  Harris  ^^  Harris  (8  111. 
App.,  57).  This  case  was  one  wherein  a  petition  of  divorce  was  filed 
by  the  husband  against  the  wife,  seeking  to  declare  the  marriage  void 
because  the  wife  had  a  former  husband  at  the  time  of  the  marriage  of 
the  parties  and  the  doctrine  hereinbefore  set  forth  was  affirmed. 

Further  citation  of  authority  will  be  unnecessary  as  those  cited  suf- 
ficiently show  the  trend  of  judicial  determination  on  this  subject.  As 
far  as  it  appears  from  the  testimony  on  tile  in  this  case  there  is  not  a 
word  of  evidence  that  at  the  time  the  soldier  entered  into  his  contract 
of  marriage  with  Eliza  TraSvSer,  in  December,  1869,  his  second  wife, 
Catherine,  was  living.  On  the  contrary,  the  evidence  all  tends  to  prove 
that  she  was  dead.  The  soldier  and  this  appellant  lived  together  as 
husband  and  wife  for  twenty-nine  years,  during  which  time  two  chil- 
dren were  born,  both  of  whom  are  now  living.  During  most  of  this 
time  the3'  lived  in  the  soldier's  old  home,  the  same  place  where  he 
married  the  first  time,  where  his  first  wife  died,  where  he  married 
Catherine,  his  second  wife,  and  where  they  separated,  and  where,  after 
waiting  twelve  years,  he  married  this  appellant.  During  the  many 
years  that  Eliza  Breezley  and  the  soldier  lived  together  as  husband 
and  wife  there  is  not  a  word  of  evidence  bringing  in  question  the 
validity  or  legality  of  his  last  marriage. 

There  appears  to  be  no  question  as  to  regularity  of  the  marriage 
between  the  soldier  and  Eliza  Trasser  according  to  the  manner  and 
form  as  provided  by  the  laws  of  the  State  of  Illinois.  In  view  of  the 
law  which  is  applicable  to  such  questions  as  are  involved  by  the  appeal 
in  this  case,  and  the  decisions  of  the  Illinois  courts,  the  Department 
can  arrive  at  no  other  conclusion  than  that  this  appellant  is  the  legal 
widow  of  the  soldier,  William  Breezley.  Your  actions  in  rejecting 
the  widow's  claims  upon  the  ground  stated  were  erroneous,  and  the 
same  are  accordingly  reversed. 


marriagk— cohabitation,  acrt  of  jjtsl^  87,  18go. 

Peggy  Churn  (alleged  widow). 

The  appellant  and  eoldier  began  living  together  in  the  State  of  Virginia  some  time 
during  the  year  1867,  where  they  continued  to  live  and  cohabit  as  husl>and  and 
wife  until  the  date  of  his  death,  which  occurred  August  4,  1890,  but  were  never 
married  under  a  license  or  by  any  cermony. 
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Held:  That,  under  the  laws  of  the  State  of  Virginia,  where  a  common-law  marriage 
ie  not  valid,  claimant  and  soldier  were  never  lawfully  married,  and,  therefore, 
she  is  not  his  legal  widow  and  haa  no  pensionable  status  under  the  act  of  June 
27,  1890. 

Assistant  Secretary  21,   ^V,  Mill^er  to  the  CammissUmer  of  Pensions^ 

April  15,  190i, 

This  appellant,  Peggy  Chiirn,  on  January  9,  1893,  filed  a  claim  for 
pension  under  the  act  of  June  27,  1890  (Claim  No.  569144),  alleging 
that  she  was  the  widow  of  Walter  Churn,  who  served  as  corporal  in 
Company  F,  Ninth  U.  S.  Colored  Volunteer  Infantry,  from  Noveml>er 
16, 1863,  to  November  26,  1866,  and  who  died  August  4,  1890. 

Said  claim  was  rejected  by  the  Pension  Bureau  August  22,  1902, 
and  the  reason  for  such  action  is  stated  on  the  face  brief  as  follows: 

Approved  for  rejection  on  the  ground  that  claimant  was  not  the  legal  wife  of 
soldier,  her  marriage  to  him  having  been  invalid  for  want  of  licence  and  ceremony, 
common-law  marriages  not  being  valid  in  Virginia,  the  State  in  which  she  and 
soldier  cohabited. 

September  8,  1902,  claimant's  attorney'  appealed  from  said  action  of 
the  Bureau,  contending,  in  effect,  that  claimant  and  soldier  began 
living  together  as  husband  and  wife  by  mutual  consent  prior  to  his 
enlistment  in  the  army,  continued  so  to  live  and  were  recognized  as 
husband  and  wife  in  the  community  in  which  they  lived  until  the  time 
of  soldier's  death,  and  that  these  facts  were  sufficient  to  constitute  a 
valid  common-law  marriage. 

This  is  a  claim  under  the  act  of  June  27,  1890,  and  the  question  of 
the  validity  of  claimant  and  soldier's  marriage  by  the  act  of  August  7, 
1882,  is  governed  by  the  laws  of  the  State  where  they  resided  at  the 
time  of  marriage,  or  at  the  time  when  the  right  to  pension  accrued 
This  was  the  holding  of  the  Department  in  the  case  of  Eliza  J.  Ellis 
(12  P.  D.,  159). 

Claimant  and  soldier  lived  in  the  State  of  Virginia,  and  the  affidavits 
filed  in  support  of  her  claim  tend  to  show  that  she  was  his  slave  wife 
there,  and  that  they  began  living  together,  by  consent  of  their  masters, 
some  time  prior  to  his  enlistment,  and  lived  as  husband  and  wife  until 
the  date  of  his  death,  except  what  time  he  was  in  the  service.  On  special 
examination  these  witnesses  did  not  sustain  their  former  statements 
as  to  the  time  when  soldier  and  claimant  first  occupied  to  each  other 
the  relation  of  husband  and  wife.  It  appears  from-  claimant's  testi- 
mony before  the  special  examiner  that  she  had  no  slave  husband,  but 
that  she  and  soldier  engaged  in  illicit  intercourse,  and  as  a  result  she 
gave  birth  to  a  child  soon  after  he  enlisted,  but  she  stated:  *''No  one 
knew  anything  about  our  relations  then,  as  they  were  secret."  She 
also  testified  that  she  and  soldier  were  never  married  by  any  ceremony, 
but  that ''  We  first  commenced  to  live  together  after  he  was  discharged 
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from  the  army."  Claimant's  statements  as  to  the  time  she  and  soldier 
began  living  together  as  husband  and  wife  are  corroborated  by  other 
witnesses.  It  is  shown  clearly  that  they  began  living  together  in  this 
relation  some  time  during  the  year  1867.  It  does  not  appear  that 
they  intended  prior  to  that  time  to  occupy  the  relation  of  husband 
and  wife;  did  not  so  consider  each  other,  and  were  not  so  recognized 
by  the  people  in  the  community  in  which  they  lived.  Their  relations 
prior  to  1867  were  meretricious,  and  any  subsequent  contract  of  mar- 
riage could  not  change  the  nature  of  these  past  acts.  The  legal  mari- 
tal relation  begins  at  the  time  the  parties  formally  enter  into  the' 
marriage  contract. 

February  27,  1866,  the  legislature  of  Virginia  passed  an  act  legaliz- 
ing the  marriage  contracts  of  all  colored  persons  of  that  State  who  had 
agreed  to  occupy  the  relation  of  husband  and  wife  and  were  cohabit- 
ing together  as  such  at  that  time.  But  since  claimant  and  soldier  had 
not  entered  into  any  marriage  contract  and  did  not  cohabit  as  husband 
and  wife  until  after  the  passage  of  this  act  thej'  were  not  entitled  to 
the  benefits  of  its  provisions. 

Claimant  and  soldier,  by  mutual  consent,  lived  together  as  husband 
and  wife  from  some  time  during  the  year  1867  to  date  of  his  death, 
August  4, 1890;  they  were  so  recognized  by  their  neighbors;  and  they 
reared  a  large  family  of  children,  which  they  recognized  as  their 
legitimate  offspring.  Every  essential  of  a  common-law  marriage  "was 
present,  and  the  onlj^  question  to  be  determined  is  whether  such  mar- 
riage is  valid  under  the  laws  of  the  State  of  Virginia. 

Section  2222  of  the  Code  of  that  State,  which  has  been  in  effect  since 
1849,  is  as  follows: 

Every  marriage  in  this  State  shall  be  under  a  license,  and  solemnized  in  the  man- 
ner herein  provided;  but  no  marriage  solemnizeci  by  any  person  professing  to  be 
authorized  to  solemnize  the  same  shall  l)e  deemed  or  adjudged  to  be  void,  nor  shall 
the  validity  thereof  be  affected  on  account  of  any  want  of  authority  in  such  person, 
if  the  marriage  be  in  all  other  respects  lawful,-  and  be  consummated  with  a  full  belief 
on  the  part  of  the  jiersons  so  married,  or  either  of  them,  that  they  have  been  lawfully 
joined  in  marriage. 

There  appears  to  be  no  record  that  the  first  clause  of  this  statute 
was  ever  construed  by  the  supreme  court  of  appeals  of  Virginia  until 
1902,  when  it  became  necessary  to  do  so  in  the  case  of  OiBeld  v.  Davis 
(40  S.  E.  Rep.,  910).  In  this  case  appellant  contended  that  she  became 
the  common-law  wife  of  James  F.  Offield  in  April,  1865,  and  was  regu- 
larl}'  married  to  him  under  a  license  on  March  25,  1879,  and  claimed 
dower  against  the  estate  of  her  deceased  husband  from  the  time  she 
became  his  common-law  wife  in  1865,  and  that  this  right  of  dower  was 
paramount  to  the  liens  of  judgment  creditors.  This  case  presented 
the  question  directly  to  the  court,  Is  a  common-law  marriage  valid 
in  Virginia?     In  considering  this  question  the  court  reviewed  the  laws 
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governing  marriage  in  that  State  from  its  earliest  history,  and  among 
other  things  said: 

When  a  statute  admits  of  two  interpretations — the  one  destructive  of  the  founda- 
tion of  society,  and  inimical  to  the  peace,  welfare,  and  good  order  of  a  people,  and 
the  other  conducive  to  their  welfare,  and  adding  strength  and  durability  to  the 
foundations  of  society — the  latter  we  unhesitatingly  think  should  be  adopted. 

Our  statute  (now  section  2222  of  the  C<xle)  when  read  in  the  light  of  the  statutes 
leading  up  to  it,  and  which  are  pari  materia,  admits  we  think,  after  the  careful  con- 
sideration that  the  gravity  of  the  subject  required,  of  but  one  construction;  and  that 
statute  is  the  same  that  wa^  in  force  when  it  is  alleged  appellant  became  the  common- 
'  law^  wife  of  James  F.  OflSjeld. 

In  further  commenting  on  the  laws  governing  marriage  in  the  State 
of  Virginia,  and  in  the  final  disposition  of  the  case,  the  court  referred 
to  the  case  of  Eldred  v,  Eldred  (97  Va.,  606),  in  which  the  question 
was  as  to  the  proof  of  a  marriage  alleged  to  have  been  contracted  in 
the  city  of  Washington,  and  said: 

As  was  said  in  that  case,  "Our  marital  laws  are  plain  and  simple — not  diflicult  to 
understand  by  the  humblest  citizen."  They  have  in  fact  been  so  fully  understood, 
and  lived  up  to  since  the  earliest  history  of  our  Government  tliat,  as  we  have  state<d 
before,  there  is  no  record  of  a  case  in  this  court  in  which  it  was  contended  that  a 
marriage  in  this  State,  entered  into  without  conformity  with  the  rei]uiremeuts  of 
our  statutes,  is  valid.  If  such  a  marriage  in  this  State  could  be  held  valid  it  would 
seem  to  have  been  a  useless  effort  on  the  part  of  our  legislaturt*,  by  certain  aiis 
passed,  to  protect  innocent  offsprings  of  an  illicit  cohabitation.  (Section  2553,  2554, 
of  the  Code. ) 

The  latter  (clause  of  section  2222  of  our  Code  applies  only  to  the  mode  prescribed  as 
to  the  solemnization  of  marriage,  and  in  no  sense  qualifies  the  previous  clause  of  the 
section  prescribing  that  "every  marriage  in  this  State  shall  be  under  a  license  and 
solemnized  in  the  manner  herein  provided." 

We  are  therefore  of  opinion  that  the  enactment  of  that  statute  wholly  abrogated 
the  common  law  in  force  in  this  State  on  the  subject  of  marriages,  and  that  no  mar- 
riage or  attempted  marriage,  if  it  took  place  in  this  State,  can  be  held  valid  here 
unless  it  has  been  shown  to  have  been  under  a  license,  and  solemnized  according  to 
our  statutes. 

According  to  the  opinion  quoted  from  above,  the  first  clause  of  sec- 
tion 2222  of  the  Code  of  Virginia  is  mandatory  and  not  directory  and 
makes  a  license  and  solemnization  according  to  the  statutes  essential  to 
the  validity  of  a  marriage  in  that  State.  However,  the  statutes  do  not 
expressly  provide  how  the  marriage  shall  be  solemnized.  According 
to  the  second  clause  of  section  2222  the  validitj'  of  a  marriage  shall  not 
be  questioned  for  want  of  authority  in  the  person  solemnizing  the  same 
if  it  is  believed  by  one  or  both  of  the  parties  that  such  person  is  duly 
authorized,  and  there  are  other  statutes  providing  what  classes  of  per- 
sons shall  be  authorized  to  solemnize  marriages,  and  how  they  shall  be 
authorized.  It  is  implied  in  the  language  of  these  statutes  that  a  mar- 
riage shall  be  solemnized  in  some  manner  bj^  persons  duly  authorized, 
but  the  manner  is  not  expressly  provided. 

However,  it  is  not  necessar}"  in  this  case  to  determine  as  to  what 
mode  is  essential  to  the  solenmization  of  a  marriage,  foi*^here  is  the 
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precedent  condition  to  the  validity  of  a  marriage  in  that  State  that  it 
shall  be  under  a  license.  Claimant  and  soldier  were  never  married 
under  a  license,  and,  therefore,  according  to  the  laws  of  the  State  of 
Virginia,  no  valid  marriage  ever  subsisted  between  them. 

While  the  statutes  of  Virginia  provide  that  marriages  in  that  Stale 
shall  be  under  license  and  solemnized  in  some  mode,  yet  they  contain 
no  express  words  invalidating  marriages  in  which  the  statutes  have 
not  l)een  complied  with.  Many  of  the  States  have  enacted  similar 
vStatutes  but  they  are  generally  construed  by  the  State  courts  to  be 
directory  only  and  not  mandatory.  So  also  did  the  Supreme  Court 
of  the  United  States  in  the  case  of  Meister  v.  Moore  (96  U.  S.,  76) 
consider  the  statutes  of  Michigan  on  the  subje(!t  should  be  construed. 
It  has  been  suggested,  therefore,  that  the  holding  of  the  supreme 
court  of  appeals  of  Virginia  in  the  case  of  Offield  v,  Davis,  that  a 
marriage  in  that  State  was  not  valid  unless  the  statutes  regulating  the 
same  were  complied  with,  though  they  contain  no  express  words  nul- 
lifying the  same,  conflicted  with  the  holding  of  the  Supreme  Court  of 
the  United  States  on  the  same  question. 

In  considering  the  cavse  of  Meister  v.  Moore  the  Supreme  Court  of 
the  United  States  followed  the  line  of  thought  leading  up  to  the  con- 
clusion that  unless  statutes  regulating  marriages  contained  express 
words  of  nullity  they  should  be  construced  as  being  directory  only, 
but  the  court  said: 

If  there  haa  been  a  construction  given  to  the  statute  by  the  supreme  court  of  Mich- 
igan that  construction  must,  in  this  case,  be  controlling  with  us.  And  we  think  the 
meaning  and  effect  of  the  statute  has  been  declared  by  that  court  in  the  case  of 
Hutchinsr.  Kimmell  (31  Mich.,  126),  a  cajse  decided  on  the  13th  of  January',  lS7f5. 
*  *  *  The  decision  of  the  Michigan  supreme  court  had  not  been  made  when  this 
case  was  tried  in  the  court  below.  Had  it  been,  it  would  doubtless  have  been  fol- 
lowed by  the  learned  and  careful  circuit  judge. 

The  Supreme  Court  of  the  United  States  in  this  case  reached  the 
conclusion  that  the  same  construction  should  be  placed  upon  the  stat- 
utes of  Michigan  as  was  placed  upon  the  same  by  the  State  court,  yet 
it  did  not  in  fact  construe  said  statutes  but  accepted  the  construction 
of  the  State  court.  It  will  be  observed  that  the  Supreme  Court  of  the 
United  States  said  that  they  must  be  controlled  in  this  case  by  the  con- 
struction of  the  statute  by  the  supreme  court  of  Michigan.  According 
to  this  decision,  the  construction  of  a  State  statute  regulating  marriages 
by  a  State  court  will  be  accepted  by  the  Supreme  Court  of  the  United 
States.  The  construction  of  the  statute  of  Virginia  on  this  subject  in 
the  case  of  OflSeld  v,  Davis  would,  therefore,  no  doubt  be  accepted  by 
the  Supreme  Court  of  the  United  States  as  the  law  of  that  State. 

The  Department  finds  no  error  in  the  action  of  the  Bureau  rejecting 
this  claim,  and  the  same  is  hereby  affirmed. 

In  so  far  as  the  decision  in  the  case  of  Elizabeth  Monroe  (3  P.  D., 
o.  s.,  282)  intimates  that  a  common-law  marriage  is  valid  in  Virginia, 
said  decision  is  hereby  overruled.  (^ r\r\rAc> 
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mebicai.  examinations-commissioner  of  pensions-order 
new  examinations. 

Oliver  S.  Whitehurst. 

The  rate  of  pension  now  received  by  the  claimant  ($8)  appears  proportionate  to  the 
degree  of  inability  shown  for  earning  a  support  by  manual  labor. 

Some  discretion  as  to  the  frequency  and  propriety  of  ordering  medical  examinations 
of  claimants  is  properly  vested  in  the  Commissioner  of  Pensions  as  prescribed 
by  order  No.  74,  approved  October  21,  1903. 

Assistant  Secretary  M.   W,  Miller  to  the  Co^nmissioner  of  Pen^ions^ 

April  18,  1901^, 

The  appellant,  Oliver  S.  Whitehurst,  formerly  a  private  in  Com- 
pany D,  Sixth  Tennessee  Volunteer  Cavalry,  is  now,  and  has  been  since 
July  24,  1890,  in  receipt  of  a  pension  of  $8  per  month,  under  the  act 
of  June  27,  1890,  on  account  of  disease  of  the  respiratory  organs. 

July  26,  1894,  the  claim  was  considered  and  approved  for  dropping' 
the  claimant's  name  from  the  roll  on  the  ground  that  he  was  not  ratably 
disabled  under  said  act. 

Prior  to  the  date  of  this  action  the  claimant  had  three  times  been 
ordered  before  a  board  of  examining  surgeons  to  determine  his  right 
to  said  rate,  but  each  time  he  failed  to  appear. 

Later,  the  order  for  dropping  was  (for  some  reason  not  clearly  shown) 
vacated  and  he  was  continued  on  the  roll  at  the  same  rate. 

On  May  9,  1901,  he  filed  an  application  for  increase,  alleging  in- 
creased disability  from  disease  of  respiratory  organs  and  resulting 
"lung  trouble." 

Before  this  claim  was  adjudicated,  and  about  two  months  after  he 
was  medically  examined  thereunder,  he  filed,  April  2,  1902,  a  second 
claim  for  increase,  alleging  catarrh  of  the  head  and  debility  from  age 
as  additional  disabling  causes. 

Both  claims  were  adjudicated  together  June  4, 1902,  and  rejected. 

From  that  action  an  appeal  was  entered  December  12,  1902,  con- 
tending that  an  injustice  had  been  done  the  claimant  by  not  giving 
him  the  benefit  of  a  separate  medical  examination  under  the  second 
application. 

The  claimant  was  medically  examined  January  15,  1902,  under  the 
prior  application,  by  a  board  of  surgeons,  whose  certificate  shows  the 
following: 

Age,  61  years;  height,  5  feet  9  inches;  weight,  127  pounds. 

Pulse  rate,  86,  90,  120;  respiration,  20,  20,  26;  temperature,  98.8. 

Chest  measures  at  rest  34  inches;  expiration,  33J;  inspiration,  35J  inches. 

Heart:  Apex  impulse  2  inches  below  and  2  inches  to  right  of  left  nipple,  evident 
to  inspection  and  palpation.  Position  and  area  of  dullness  normal;  rhythm,  action, 
juid  sounds  normal;  no  murmurs;  on  dilatation  or  hypertrophy;  no  dyspnoea  except 
on  exercise;  no  oedema  or  cyanosis. 
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Urine  clear  straw  color;  acid  reaction;  sp.  gr.,  1,023;  no  sugar;  no  albumi.i. 

Chronic  bronchitie:  Moist  and  dry  rdles,  cough,  expectoration,  and  dyspnoea  on 
exercise. 

Catarrh  of  head:  Nasal  catarrh;  mucous  membrane  of  anterior  and  posterior  nares 
hyi)ertrophied;  mucus  secretion  abundant;  no  ulcerations;  pharynx  not  involved; 
hearing  unimpaired;  Eustachian  tubes  pervious.  The  bronchial  and  naaal  catarrh 
ooald  be  due  to  measles,  as  stated  by  claimant. 

No  other  disease  of  respiratory  organs.  General  debility:  Claimant  seems  to  be 
well  nourished,  and  while  underweight,  his  muscles  are  firm  and  hard.  No  impair- 
ment of  digestion  or  mental  faculties  claimed. 

We  find  that  the  aggregate  permanent  disability  for  earning  a  support  by  manual 
labor  is  due  to  chronic  bronchitis  and  nasal  catarrh,  not  due  to  vicious  habits,  and 
warrants  a  rate  of  $6. 

The  foregoing  certificate  is  not  inconsistent  with  the  reports  of  prior 
examinations  on  file.  No  other  medical  evidence  appears  in  support 
of  the  claim. 

According  to  the  report  of  the  examining  surgeons  (above  quoted) 
this  claimant  was  at  that  time  in  pretty  good  physical  condition  and  is 
(and  wa8  then)  receiving  $2  per  month  more  pension  than  the  examin- 
ing surgeons  recommended. 

The  action  of  the  Bureau  in  refusing  an  increase  on  this  evidence 
appears  to  have  been  perfectly  proper. 

The  attorneys  in  the  case  contend  that  the  Bureau  erred  in  not 
giving  the  claimant  a  separate  medical  examination  under  the  second 
application  for  increase  and  cite  the  case  of  Alfred  Carpenter  (11 
P.  D.,  429)  as  authority. 

The  Department  knows  of  no  rule  or  law  under  which  the  claimant 
can  demand  as  a  legal  right  a  second  medical  examination  while  a 
similar  claim  is  pending. 

The  case  cited  by  the  appeal  does  not  appear  to  be  in  point.  That 
case  (11  P.  D.,  429)  discusses  what  may  be  considered  separate  and 
distinct  claims  rather  than  the  claimant's  right  to  frequent  medical 
examinations. 

Prior  to  October  3, 1903,  there  appears  to  have  been  no  well-defined 
rule  of  practice  regulating  the  number  or  frequency  of  medical  exami- 
nations that  a  claimant  might  have  under  applications  for  increase. 
Heretofore  this  has  been  a  matter  largely  within  the  discretion  of  the 
Commissioner  of  Pensions.  While  the  Department  does  not  appear  to 
have  passed  squarely  upon  this  question,  there  are  cases  that  sanction 
such  discretionary  power. 

In  a  "  fee"  case,  where  this  claimant's  attorneys  (J.  B.  Cralle  &  Co.) 
were  appellants  (5  P.  D.,  84),  the  Department  used  the  following 
language: 

Some  discretion  as  to  the  propriety  and  time  of  ordering  medical  examinations  for 
claimants  most  be  vested  in  the  Commissioner  of  Pensions. 
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This  apimrent  defect  or  omission  in  the  rules  of  practice  appears  to 
have  been  supplied  by  sections  1  and  4  of  Order  No.  74,  approved  by 
the  Sccretar}'  of  the  Interior  October  21,  1903,  and  read  as  follows: 

1.  All  applications  for  increase  of  pension  will  be  taken  up  for  ronaideration  an«i 
action  at  the  earliest  practicable  date  after  their  receipt  in  the  Bureau  ami  orders  f^r 
medical  examinations  is8ue<l  at  once,  uidess,  from  tfie  nature  of  the  diFability  in  any 
particular  claim  and  the  history  of  the  case  as  shown  by  previous  medical  examina- 
tions, a  reasonable  presumption  obtains  that  there  has  l)een  no  material  incream*  in 
pensioner's  disability  since  the  date  of  his  last  examination.  In  such  case  t>ie  jien- 
sioner  will  l)e  advised  that  the  propriety  of  at  once  ordering  a  medical  exaininatii.m 
will  be  considered  if  he  shall  furnish  competent  medical  evidence  showing  definitely 
his  physical  condition  from  all  causes  for  which  he  is  pensioned,  if  under  the  general 
law;  or  showing  the  extent  to  which  he  is  incapacitated  for  earning  his  support  by 
manual  labor  from  all  causes  combined,  if  under  the  act  of  June  27,  1890;  and  not 
otherwise. 

4.  If  an  application  for  increase  shall  be  filed  before  a  prior  application  for  increase 
has  been  disposed  of,  but  subsequent  to  the  medical  examination  held  thereun<ier, 
an  order  for  a  medical  examination  will  not  be  issued  without  medical  testimony,  a.« 
in  Rule  1,  and  pensioner  will  be  so  advised. 

The  principle  enunciated  by  the  foregoing  order  appears  to  have 
obtained  in  regard  to  medical  examinations  under  similar  circumstances 
prior  to  the  date  of  its  issue. 

In  the  case  at  bar  the  Department  fails  to  see  how  the  application  of 
said  rule  can  work  any  hardship  to  the  claimant  in  this  instance.  The 
medical  examination  made  under  the  prior  claim  does  not  show  the 
existence  of  any  ailment  that  would  be  likeh'  to  suddenh'  increase  in 
severity  or  assume  an  acute  form,  and  in  the  absence  of  evidence  to 
the  contrary  (or  of  some  new  disability)  it  is  a  reasonable  presumption 
that  a  second  examination,  in  close  proximity  to  the  first,  would  not 
result  in  any  benefit  to  the  claimant. 

Inasmuch  as  claimants  are  at  liberty  to  file  applications  for  increase 
as  often  as  they  elect  to  do  so,  it  is  obvious  that  some  restriction^ 
should  be  placed  on  the  number  or  frequency  of  medical  examinations: 
otherwise,  much  needless  and  unnecessary  expense  would  be  incurred 
without  any  substantial  benefit  to  the  claimants  themselves. 

The  action  appealed  from  is  aflSrmed. 


RESTORATION— ACT  MARCH  3,  1901— DIVORCK. 

Ellen  A.  Moer  (widow). 

Claimant  was  dropped  from  the  roll  on  account  of  her  remarriage;  and  she  was 
thereafter  divorced  from  her  second  husband  upon  his  own  petition,  the  reconl 
showing  competent  jurisdiction.  There  are  no  indicia  of  fraud  on  the  part  of 
either  jjarty  to  the  decree  tending  to  show  an  attempt  to  defraud  the  CJovem- 
ment. 

Held:  Claimant  has  no  status  under  the  act  of  March  3,  1901. 

The  fact  that  claimant's  divorce<l  husband  died  prior  to  the  filing  of  the  claim  for 
restoration  does  not  give  her  title  under  the  act  of  March  3, 1901. 
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I 

Assistant  Secretary  M.  TT^  Millei'  to  the  Cormnissioner  of  Penmons^ 

April  30,  IDOi.. 

Ellen  A.,  once  a  widow  of  Samuel  H.  Moer,  formerly  a  captain  and 
assistant  quartermaster  in  United  States  Army,  filed  her  application 
for  restoration  and  renewal  under  the  act  of  March  3,  1901,  claim 
being  rejected  October  27,  1903 — application  filed  July  30,  1903— on 
the  ground  that  she  was  divorced  from  her  last  husband,  Steele,  on 
his  application.     An  appeal  was  filed  December  29,  1903. 

This  appeal  sets  up  two  errors  in  law:  First,  that  the  divorce  decree 
is  void  upon  its  face;  and  second,  that  if  the  divorce  is  valid  its  prac- 
tical effect  is  to  restore  her  to  the  status  of  the  widow  of  Moer. 

The  following  is  a  copy  of  the  transcript  in  divorce  proceedings 
referred  to: 

In  district  court,  September  term,  1884.     Alonzo  Steele,  plaintiff,  v.  Ellen  A.  Steele, 
defendant.     Petition  in  equity. 

State  of  Iowa,  Powesheik  County^  s»: 

The  plaintiff  states: 

That  the  plaintiff  and  the  defendant  were  married  to  each  other  on  the  6th  day  of 
June,  A.  D.  1870,  at  Grinnell,  Iowa. 

That  from  the  said  date  of  marriage  until  the  present  time  the.  plaintiff  has  been  a 
bc»na  fide  resident  of  the  town  of  Grinnell,  Powesheik  County,  Iowa,  and  that  such 
res^idence  has  not  been  for  the  purpose  of  obtaining  a  divorce  only;  and  this  applica- 
tion is  made  in  good  faith  and  for  the  purpose  set  forth  in  this  petition. 

That  the  plaintiff  and  defendant  lived  together  as  husband  and  wife  until  the  16th 
day  of  June,  A.  D.  1874.  That  on  or  alxjut  the  16th  day  of  June,  1874,  the  defend- 
ant willfully  and  without  reasonable  cause  deserted  the  plaintiff  and  has  absented 
herself  without  reasonable  cause  for  the  space  of  more  than  two  years;  that  at  the 
time  the  defendant  deserted  the  plaintiff  she  declared  her  purpose  never  to  return  or 
live  with  the  plaintiff;  that  she  immediately  left  the  State  of  Iowa  and  resided,  as 
the  plaintiff  is  informed  and  l)elieve»,  in  the  State  of  Michigan  for  one  year  or  more; 
that  she  then  removed,  as  the  plaintiff  is  informed  and  believes,  to  Mills  County  in 
the  State  of  Iowa,  where  she  resided  for  one  or  more  years;  that  she  then  removed 
to  Poweshiek  County,  Iowa,  »nd  to  the  town  of  Grinnell  where  she  has  resided  in  a 
house  of  her  own,  separate  and  apart  from  the  plaintiff,  for  six  years  or  more  as  the 
the  plaintiff  is  informed  and  believes. 

That  the  plaintiff  from  the  time  of  the  said  marriage  and  so  Umg  as  the  defendant 
continued  to  live  with  him  as  a  wife  conducted  himself  in  a  kind  and  considerate 
manner,  and  discharged  faithfully  the  duties  of  a  husband. 

That  no  children  were  born  to  the  plaintiff  and  defendant  as  the  fruit  of  said 
marriage. 

Wherefore  the  plaintiff  prays  that  the  bonds  of  matrimony  heretofore  and  now 

existing  between  the  plaintiff  and  defendant  may  be  dissolved,  and  that  a  decree  of 

this  court  may  be  entered  divorcing  the  plaintiff  and  restoring  the  plaintiff  to  all  the 

rights  and  privileges  of  an  unmarried  man,  and  for  such  other  and  further  relief  as 

may  l>e  equitable  in  the  premises. 

Haines  &  Lyman, 

Attorneys  far  plaintiff. 
State  ok  Iowa,  Poweshiek  County^  hh: 

I,  Alonzo  Steele,  being  first  duly  sworn,  on  oath  depose  and  say  that  I  am  the 

plaintiff  in  the  above-entitled  action;  that  I  have  read  the  foregoing  petition  and 
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know  the  contents  thereof,  and  that  the  allegations  therem  contained  are  trae,  as  I 

verily  believe. 

Alonzo  Steele. 

Sworn  to  before  me  and  subscribed  in  my  presence  by  Alonzo  Steele  this  5th  day 
of  September,  1884. 

[seal.]  R.  M.  IIainkh,  Notary  Public. 

In  the  district  court  of  the  State  of  Iowa,  in  and  for  Poweshiek  County,  Septem- 
ber term,  A.  I).  1884.     Alonzo  Steele,  plaintiff,  r.  Ellen  A.  Steele,  defendant.    Orig- 
inal notice. 
To  mid  defendant,  Ellen  A.  Steele: 

You  are  hereby  notified  that  on  or  before  the  11th  day  of  September,  A.  D.  1884, 
there  will  be  on  file  in  the  office  of  the  clerk  of  the  district  court  of  Poweshiek 
County,  Iowa,  the  petition  of  the  plaintiff  aforesaid,  praying  for  a  divorce  from  the 
bonds  of  matrimony  existing  between  you  and  the  plaintiff  on  the  ground  that  you 
have  willfully  deserted  him  and  have  absented  yourself  without  reasonable  cause  for 
the  space  of  two  years. 

You  are  also  notified  that  unless  you  appear  thereto  and  defend,  l)efore  n6on  of 
the  second  day  of  the  Septeml)er  term  of  said  di.*<trict  court  of  Poweshiek  County, 
commencing  on  the  22d  day  of  Septemljer,  A.  D.  1884,  a  default  will  be  entered 
against  you  and  judgment  rendered  thereon  and  decree  entered  as  praye«l  in  .said 

petition. 

Haines  &  Lymax, 

Attorney;^  for  Plaiiitif. 
State  of  Iowa,  Poweshiek  County,  s»: 

I,  Henry  Hill,  on  oath  state  that  the  within  notice  came  into  my  hands  for  service 
on  the  6th  day  of  Septem>)er,  1884,  and  on  the  same  day  I  served  the  same  jK'reon- 
ally  upon  the  within-named  defendant,  Ellen  A.  Steele,  by  reading  the  same  to  her 
and  delivering  to  her  a  true  copy  of  the  same  at  Grinnell,  Poweshiek  County,  Iowa. 

Henry  Hill. 

Subscribed  in  my  presence  and  sworn  to  before  me  by  Henry  Hill  this  6th  day  of 
September.  1884. 

[seal.]  R.  M.  Haines,  NotaTy  Public. 

FIFTH  DAY. 

Thubsday,  September  26,  A.  I).  J8S4. 
Now,  on  this  day,  to  wit,  September  26,  1884,  the  same  being  the  fifth  day  of  the 
said  term  of  said  court,  court  opened  by  proclamation  to  the  sheriff,  pursuant  to 
adjournment;  present,  same  officers  as  on  yesterday.     The  following  among  other 
proceedings  were  had,  done,  and  entered  of  record,  to  wit: 

In  district  court.     September  term  1884.     Akmzo  Steele  v.  Ellen  A.  Steele.    Dtniree, 

State  of  Iowa,  Poweshiek  County,  ss: 

Be  it  remembered  that  on  this  day,  to  wit,  the  26th  day  of  September,  1884,  the 
same  being  the  fifth  day  of  said  term  of  said  court,  this  cause  came  on  for  hearing. 
The  plaintiff  appeared  by  Haines  &  Lyman,  his  attorneys,  and  the  defendant  failed 
to  appear  either  in  person  or  by  attorney.  The  court  having  inspected  the  original 
notice  on  file  and  the  proof  of  service  thereon,  finds  due,  legal,  and  timely  senice of 
notice  has  been  made  upon  the  defendant  by  personal  service  within  this  county, 
and  the  defendant  having  been  three  times  solemnly  called  in  open  court  and  mak- 
ing no  appearance,  is  by  the  court  a<ljudged  to  be  in  default.  The  court  haxing 
inspected  the  petition  and  having  heard  the  evidence  offered  by  the  plaintiff  and 
the  argument  of  counsel,  and  l)eing  well  and  fully  advised  in  the  premises,  finila 
that  all  the  matters  and  things  alleged  in  the  i)laintiff*8  petition  are  true;  that  the 
plaintiff  is  and  haa  been  for  many  years  a  bona  fide  resident  of  the  town  of  Grinnell, 
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Poweshiek  Ck^anty,  Iowa;  that  the  defendant  did  willfully  desert  her  husband,  the 
plaintiff  herein,  and  did  willfully  absent  herself  without  reasonable  cause  for  the 
space  of  more  than  two  years  prior  to  the  commencement  of  this  action,  and  that 
the  plaintiff  is  entitled  to  a  divorce  from  the  bonds  of  matrimony. 

It  is  therefore  considered,  ordered,  adjudged,  and  decreed  by  the  court  that  the 
bonds  of  matrimony  heretofore  existing  between  the  plaintiff,  Alonzo  Steele,  and 
the  defendant,  Ellen  A.  Steele,  l)e,  and  the  same  are  hereby,  forever  dissolved,  and 
the  plaintiff  is  hereby  restored  to  all  the  riglits  and  privileges  of  an  unmarried  man. 
And  it  is  further  ordered,  adjudged,  and  decreed  by  the  court  that  all  the  rights  and 
privileges  of  the  defendant,  Ellen  A.  Steele,  which  she  may  have  had  as  wife  of  the 
plaintiff,  are  forever  barred.  And  it  is  further  ordered  that  the  plaintiff  pay  the 
costs  of  this  action,  taxed  at  $8.66,  and  that  in  default  of  payment  execution  issue 
therefor.  . 

J.  K.  Johnson,  Judge. 

The  appealing  attorney,  in  attacking  tliis  divorce  decree,  does  not 
deny  the  jurisdiction  of  the  court,  but  claims  that  the  facts  in  the  case 
did  not  warrant  the  decree  as  pronounced  by  the  court.  This  Depart- 
ment, however,  is  not  the  forum  in  which  to  attack  a  decree  of  divorce 
upon  the  ground  that  the  facts  in  the  case  did  not  warrant  the  judg- 
ment pronounced.  This  point  was  settled  in  the  opinion  in  the  case 
of  the  widow  of  Rumsey  (14:  P.  D.,  290),  in  which  it  was  held  that  the 
Department  will  not  question  the  validity  of  a  decree  of  divorce,  upon 
a  question  of  fact,  provided  there  were  no  indicia  of  fraud  on  the  part 
of  either  party  tending  to  show  an  attempt  to  defraud  the  Government. 

The  petition  of  this  claimant's  former  husband  is  in  proper  form 
and  sets  out  statutory  grounds  for  divorce.  Summons  was  regularly 
issued  out  of  the  court,  and  the  record  shows  actual  personal  service 
upon  the  claimant.  The  cause  was  regularly  heard,  and  the  court 
upon  due  consideration  dissolved  the  bonds  of  matrimony  existing 
between  this  claimant  and  her  husl>and,  Steele,  upon  the  petition  of 
said  husband.  There  is  not  the  slightest  shadow  of  fraud  shown  upon 
the  record  for  the  purpose  of  defrauding  the  Government — or,  as  to 
that  matter,  for  the  purpose  of  defrauding  anyone — and  this  decree 
will  be  held  conclusive  and  binding. 

The  attorney  again  contends  that  even  if  this  decree  is  binding,  the 
fact  that  this  divorced  husband,  Steele,  having  died  before  claimant 
filed  her  application  for  restoration  and  renewal,  she  is  therefore 
entitled  under  the  act  of  March  3,  1901.  That  portion  of  the  act  in 
question  which  has  to  do  with  the  issue  involved  is  as  follows: 

Provided^  houerer^  That  any  widow  who  was  the  lawful  wife  of  any  officer  or 
enlisted  man  in  the  Anny,  Navy,  or  Marine  Corps  of  the  United  States  during  the 
period  of  his  service  in  any  war,  and  whose  name  was  placed,  or  shall  hereafter  be 
placed,  on  the  pension  roll  because  of  her  husband's  death  a«  the  renult  of  wound  or 
injury  received  or  disease  contracted  in  such  military  or  naval  service,  and  whose 
name  has  been,  or  shall  hereafter  be,  dropped  from  said  pension  roll  by  reason  of 
her  marriage  to  another  i^erson  who  has  since  died  or  shall  hereafter  die,  or  from 
whom  she  has  l)een  heretofore  or  shall  be  hereafter  divorced,  upon  her  own  applica- 
tion and  without  fault  on  her  part,  and  if  she  is  without  other  means  of  support  than 
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her  daily  labor  as  defined  by  the  acts  of  June  twenty-seventh,  eighteen  hundred  and 
ninety,  and  May  ninth,  nineteen  hundred,  shall  be  entitled  to  have  her  name  again 
placed  on  the  pension  roll  at  the  rate  now  provide<i  for  widows    *    *    ♦. 

To  state  the  attorney's  proposition  is  but  to  demonstrate  its  specious- 
ness  and  unsoundness,  and  to  explode  it.  It  raattei-s  not  whether  this 
husband  who  was  divorced  from  claimant  upon  his  own  petition  is 
alive  or  dead.  She  destroyed  her  pensionable  status  as  the  widow  of 
Moer  when  she  married  Steele,  and  she  lost  her  right  to  restoration 
under  the  act  of  March  3,  1901,  when  she  was  divorced  from  her  sec- 
ond husband  upon  said  husband's  petition. 

The  acceptance  of  the  attorney's  contention  as  a  sound  and  log-ical 
sequence  of  the  terms  of  the  act  in  question  would  absolutely  defeat 
its  intent  and  clearly  reduce  its  terms  to  an  absurdity. 

This  claimant  having  been  dropped  from  the  pension  roll  because  of 
her  remarriage,  and  she,  having  been  divorced  from  her  second  hus- 
band on  her  said  husband's  petition,  and  the  record  of  the  court  grant- 
ing the  decree  showing  all  necessary  jurisdiction  and  jurisdictional  f  acts^ 
claimant  has  no  right  to  restoration  under  the  act  of  March  3,  1901. 

Action  affirmed. 


MARRIAGE  IN  MASSACirUSETTJ^-C^OHABITATION  AND  REPUTE— 15V1- 

DENCE. 

Mart  E.  Draper  (widow). 

1.  A  common-law  marriage,  i.  e.,  a  contract  per  verba  de  prseeenti,  no  thirii  party 

participating  as  a  magistrate  or  minister,  or  one  l)elieved  to  be  such  by  the  par- 
tiets,  neither  of  whom  is  a  Quaker,  is  not  a  valid  marriage  in  MaflsachufiettB. 
(Overruling  case  of  Emma  C.  Sanders,  11  P.  D.,  114.) 

2.  (fcneral  repute  or  cohabitation  of  the  parties  as  .married  persons  is  evidence  by 

which  a  marriage,  validly  contracted,  may  be  proved. 

Aasistant  Secretary  M,    W,  Miller  to  the  C<rmmimi(yiier  of  Peiision^^ 

Ajyril  30,  190^, 

Herewith  are  returned  papers  in  the  case  of  Mary  E.  Draper,  widow 
of  Daniel  H.  Draper,  Companies  G  and  D,  Twentieth  Ma{»sachusett$ 
Volunteer  Infantry,  who  appealed  on  November  11,  1902,  from  j^our 
actions  of  July  3,  lS9t>,  whereby  you  rejected  her  claim  for  pension 
under  the  j^eneral  law  (filed  March  6,  1888),  and  her  claim  under  the 
act  of  June  27,  1890  (filed  March  23,  1892),  on  the  ground  that  she  is 
unable  to  show  that  she  was  ever  married  to  said  soldier  by  a  cere- 
monj',  **or  that  she  is  his  legal  widow." 

Daniel  H.  Draper  was  first  married  to  one  Harriet  Bickford,  who, 
on  May  22,  1868,  obtained  a  divorce  from  the  soldier.  The  appellant 
maintains  that  she  and  soldier  were  married  in  Boston,  Mass.,  on 
July  21,  1871,  by  the  Rev.  George  Clark,  a  Methodist  minister.  Xo 
record  of  this  marriage  or  of  the  issue  of  ii  license  therefor  has  been 
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found.  Moreover,  a  special  examiner  reports  that  a  search  of  city 
directories  fails  to  show  that  any  clergyman  of  that  name  lived  in 
Boston  in  1871  or  for  several  years  prior  or  subsequent  thereto.  There 
are  no  witnesses  who  testify  to  the  fact  of  the  marriage.  Indeed,  appel- 
lant states  that  there  was  no  one  present  except  the  minister,  his  wife, 
and  his  housekeeper.  She  also  states  that  she  is  now  satisfied  that  her 
alleged  husband  did  not  procure  a  license,  her  conclusion  in  this  respect 
being  based  upon  her  inability  to  find  the  same  of  record.  She  declares, 
however,  that  the  man  who  performed  the  ceremony  appeared  to  be  a 
minister.  In  any  event,  it  is  beyond  dispute  that  she  and  Draper  lived 
together  as  man  and  wife  from  the  time  of  the  alleged  marriage  until 
his  death  on  September  27,  1887;  that  they  held  themselves  out  as 
husband  and  wife;  that  he  introduced  her  as  his  wife  to  his  mother 
and  to  his  brothers,  by  whom  and  by  others  they  were  regarded  as 
regularly  married.  During  these  sixteen  years  of  cohabitation  the 
parties  resided  in  Massachusetts,  with  the  exception  of  a  few  months' 
residence  in  New  Hampshire. 

It  is  maintained  on  the  part  of  the  Bureau,  in  the  brief  of  the  chief 
of  the  law  division,  that  what  is  known  as  a  common-law  marriage  is 
not  a  lawful  marriage  in  either  Massachusetts  or  New  Hampshire. 

It  is  unnecessary  at  this  time  to  pass  upon  the  law  of  New  Hamp- 
shire in  this  connection.  The  status  of  the  appellant  must  be  settled 
by  the  law  of  Massachusetts,  where  the  reputed  marriage  took  plac«, 
where  the  parties  lived,  and  where  the  soldier  died,  broken  in  health, 
a  charge  upon  the  earning  resources  of  the  appellant. 

Attorney  for  appellant  assigns  as  error  your  refusal  to  recognize 
her  as  the  widow,  your  holding  that  the  evidence  fails  to  show  a  cere- 
monial marriage,  and  your  holding  that  even  in  the  absence  of  a  cere- 
monial marriage,  under  the  laws  of  Massachusetts,  appellant  is  in  law 
the  widow  of  the  soldier. 

Waiving  for  the  time  being  the  question  as  to  whether  a  ceremonial 
marriage  was  performed,  it  is  contended,  in  effect,  that  a  contract  of 
marriage  per  verba  de  preesenti — a  '"common-law  marriage" — is  valid 
in  Massachusetts. 

The  decisions  of  Massachusetts  couits  have  been  carefully  examined 
to  ascertain  the  law  of  the  place  upon  this  point.  The  earliest  decision 
appears  to  be  that  of  Mangue  v.  Mangue  (1  Mass.,  240),  decided  in 
1804.  This  was  a  lib(^l  for  divorce.  The  evidence  of  the  marriage 
sought  to  be  dissolved  was  a  ceilificate  of  a  justice  of  the  peace  to  the 
effect  that  the  parties  went  before  him  and  made  an  agreement  to  take 
one  another  as  husband  and  wife.  No  ceremony  was  performed  by 
the  magistrate.  The  court  held  that  the  justice  did  .not  act  oflScially; 
that  he  did  not  marry  them,  but  "was  merely  a  private  witness  of  the 
transaction,"  which  amounted  simply  to  a  civil  contract,  but  not  a 
marriage,  although  the  parties  cohabited  under  said  contract  and  con- 
sidered themselves  married.  ^  , 
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The  question  fii-st  received  an  exliaustive  treatment  in  the  case  of 
Milford  V.  Worcester  (7  Mass.,  48),  which  is  still  a  leading  case  upon 
the  subject,  although  decided  as  far  back  as  1810.  The  town  of  Mil- 
ford  brought  an  action  of  assumpsit  against  the  town  of  Worcester  for 
the  support  and  relief  of  Stephen  Temple,  Uhoda  Temple  (his  alleged 
wife),  and  their  children.  It  was  conceded  that  Stephen  Temple  had 
a  settlement  in  Worcester.  Under  the  law,  if  Rhoda  was  his  lawful 
wife  the  town  of  Worcester  would  also  be  holden  for  the  support  of 
her  and  the  children.  The  evidence  of  the  alleged  marriage  was  a 
certificate  of  a  town  clerk  to  the  effect  that  his  official  records  showed 
the  entry  of  an  intention  of  marriage  between  said  Stephen  and 
Bhoda,  under  date  of  July  6,  1784,  and  the  testimony  of  Rhoda  and 
others  that  in  1784  Stephen  and  she  came  together  to  a  tavern,  when  a 
justice  of  the  i>eace  happened  to  be  there,  and,  producing  their  certifi- 
cate, they  asked  him  to  marry  them,  which  he  refused  to  do;  where- 
upon, in  the  presence  of  the  magistrate  and  of  others,  Stephen 
declared  that  he  took  Rhoda  for  his  wife,  and  she  declared  that  she 
took  him  for  her  husband.  According  to  some  testimony  they  were 
encouraged  to  do  this  by  the  magistrate,  who,  however,  denied  that 
he  gave  any  official  sanction  to  the  proceedings.  This  was  the  l>egin- 
ning  of  their  cohabitation.  Upon  the  effect  of  that  performance  the 
validity  of  their  marriage  turned.  It  was  urged  bj-  counsel  that  this 
was  a  marriage  de  facto;  that  a  contract  in  pra?senti  amounts  to  an 
actual  marriage;  that  while  it  did  not  answer  the  requirements  of  the 
statutes,  the  statutes  did  not  actually  declare  such  a  marriage  void. 

The  court,  however,  held  against  counsel  on  all  poinb^.  The  opinion 
was  rendered  by  the  famous  chief  justice,  Theophilus  Parsons.  The 
following  are  pertinent  excerpts  from  the  opinion,  following  a  history 
of  legislation  on  the  subject  of  marriage,  showing  what  stringent 
safeguards  had  ever  been  thrown  about  that  institution  so  as  to  avoid 
an  irregular  marriage,  from  the  earliest  colonial  period  of  that  State: 

No  fonn  of  words  is  establishe^d  for  the  solemnization  of  a  marriage.  *  ♦  ♦  Bat 
the  statute  would  be  substantially  conformed  to  if  the  parties  were  to  make  the 
mutual  engagement  in  the  presence  of  the  justice  or  minister,  with  his  as^ent^  he 
undertaking  to  act  on  that  occasion  in  hia  official  character.  But  without  such  assent 
and  undertaking  of  the  justice  or  minister,  notwithstanding  their  jiersonal  presence, 
the  marriagt^  T  am  well  satisfied,  will  not  be  solemnized  pursuant  to,  nor  be  a  law- 
ful marriage  within,  the  statute. 

But  it  has  been  argued  that  this  marriage,  although  not  solemnized  pursuant  to 
the  statute,  is  yet  a  lawful  marriage  had  between  parties  competent  to  contract  mar- 
riage, and  not  decilared  void  by  any  statute. 

This  ground  for  supporting  the  marriage  deserves  consideration,  as,  if  it  be  tenable, 
the  consequences  are  very  exiensive.  Where  the  laws  of  any  State  have  pretteribed 
no  regulations  for  the  celebration  of  marriages,  a  mutual  engagement  to  intermarry, 
by  parties  comi)etent  to  make  such  contract,  would  in  a  moral  view  be  a  good  mar- 
riage, and  would  impugn  no  law  of  the  State.  But  when  civil  government  has 
establis'.iod  regulations  for  the  due  celebration  of  marriages,  it  ia  the  duty,  bs  well  as 
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the  interest,  of  all  the  citizens  to  conform  to  such  regulations.  A  deviation  from 
them  may  tend  to  introduce  fraud  and  surprise  in  the  contract;  or  by  a  celebration 
without  witnesses,  the  vilest  seduction  may  be  practiced  under  the  pretext  of  matri- 
mony. When,  therefore,  the  statute  enacts  that  no  person  but  a  justice  or  a  minister 
shall  solemnize  a  marriage,  and  that  only  in  certain  cases,  the  parties  are  themselves 
prohibited  from  solemnizing  their  own  marriage  by  any  form  of  engagement,  or  in 
the  presence  of  any  witnesses  whatever.  If  this  be  not  a  reasonable  inference,  fruit- 
less are  all  precautions  of  the  legislature. 

*  »  w  ,        *  *  It  * 

It  has  l^een  fully  observed  by  the  counsel  for  the  plaintiffs  that  a  marriage  engage- 
ment of  this  kind  is  not  declared  void  by  any  statute.  But  we  can  not  thence  con- 
clude that  it  is  recognized  as  valid,  unless  we  render  in  a  great  measure  nugatory  all 
the  statute  regulations  on  this  subject. 

It  may  be  objected  to  these  principles  that,  if  they  are  correct,  a  marriage  among 
Quakers,  agreeably  to  the  rules  of  their  society,  is  void.  I  know  not  that  the  con- 
clusion would  not  be  just.  I  know  that  such  was  the  opinion  of  lawyers  before  the 
Revolution,  and  so  general  was  this  impression  that  to  guard  those  people  from  con- 
8e(|uences  so  mischievous,  in  the  eighth  section  of  the  revising  statute  of  1786,  c.  3, 
all  such  marriages  before  haci  were  confirmed  and  such  marriages  authorized  in 
future.     *    *    * 

No  i)erson  can  lawfully  solemnize  such  marriages  but  a  justice  of  the  peace  or  an 
ordained  minister.  And  a  record  of  a  marriage  so  solemnized  by  either  of  those 
officers,  founded  on  a  certificate  duly  made,  is  legal  evidence  of  the  marriage,  and 
no  inquiry  is  further  made  as  to  the  publication  of  banns,  the  assent  of  parents  or 
guardians,  or  the  inhabitancy  of  the  parties.  When,  therefore,  the  marriage  appears 
to  have  been  celebrated  by  a  competent  officer,  as  a  justice  or  a  minister,  the  marriage 
is  deemed  lawful,  although  the  officer,  for  his  irregularity,  may  have  incurred  the 
penalty  of  fifty  pounds.  But  a  marriage,  merely  the  effect  of  a  mutual  engagement 
between  the  parties,  or  solemnized  by  any  one  not  a  justice  of  the  peace  or  an 
ordained  minister,  is  not  a  legal  marriage,  entitled  to  the  incidents  of  a  marriage 
duly  solemnized.  The  woman,  when  a  widow,  can  not  claim  dower,  nor  the  issue 
seizin  by  descent. 

Upon  the  whole,  it  is  the  opinion  of  the  court  that  the  mutual  engagement  of  the 
parties  in  this  case,  to  take  each  other  for  husband  and  wife,  in  the  room  where  a 
justice  was  present,  he  not  assenting,  but  refusing  to  solemnize  the  marriage,  is  not 
a  lawful  marriage. 

In  1854  the  case  of  Parton  r.  Hervey  (67  Ma.s!s.,  119)  was  decided. 
This  was  a  petition  for  a  writ  of  habeas  corpus  brought  by  T.  J.  Par- 
ton  in  behalf  of  Sarah  Parton,  alleged  to  be  his  lawful  wife,  who  was 
unlawfully  detained,  etc.,  by  Susan  Hervey,  her  mother.  The  answer 
was  that  Sarah  was  only  13  years  old  and  that  through  fraud,  without 
the  knowledge  or  consent  of  parents,  petitioner  had  clandestinely 
married  said  Sarah,  she  being  under  age.  According  to  a  Massachu- 
setts statute  ministers  and  magistmtes  were  prohibited  from  marrying 
a  male  under  21  or  a  female  under  18  without  the  consent  of  the 
parents  or  guardians.  The  court  held  that  this  was  directory,  and  then 
passed  upon  the  question  of  age  of  consent,  holding  that,  as  at  common 
law,  a  child  reached  that  age  when  12  years  old.     The  court  said: 

But  it  is  urged  that  this  rule  of  law  (i.  e.,  age  of  consent)  is  not  in  force  in  this 
Commonwealth,    because  by  our  statutes  ministers  of  the  gospel  and  magistrates 
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have  always  been  prohibited,  under  a  heavy  penalty,  from  solemnizing  marriages  of 
males  under  21  years  of  age  or  females  under  18  years  of  age  without  the  coii>H?nt  of 
their  parents  or  guardians  (citing  statutes). 

But  the  effect  of  these  and  similar  statutes  is  not  to  render  such  marriage^i,  when 
duly  solemnized,  void,  although  the  statute  provisions  have  not  l)een  complie<l  with. 
They  are  intended  as  directory  only  upon  ministers  and  magistrates,  an<i  to  prevent 
as  far  asj)Ot?sible,  by  j^nalties  on  them,  the  solemnization  of  marriages  when  the  pre- 
scribed conditions  and  formalities  have  not  been  fulfilled.  But  in  the  absence  of  any 
provision  declaring  marriages  not  celebrate<l  in  a  prescribed  manner  or  l)etween 
parties  of  certain  ages  al^solutely  voi<l,  it  is  held  that  all  marriages  regularly  made 
according  to  the  common  law^are  valid  and  binding,  although  had  in  violation  of  the 
specific  regulations  imposed  by  statute.  (2  Kent  Com.,  90,  91;  2  (Ireenl.  Evid.,  par. 
460;  Milford  r.  Worcester,  7  Mass.,  48;  Londonderry  r.  Chester,  2  N.  H.,  268;  Hantz 
t'.  Sealey,  6  Binn.,  405.)  And  such  is  the  effect  given  to  similar  statutes  in  England. 
(The  Kingr.  Birmingham,  8  B.  &  C,  29;  Catterall  r.  Sweetman,  1  Rolxjrtson,  3(U.) 
In  the  language  of  Parson8,C.  J.,  "when  a  justice  or  minister  shall  solemnize  a  mar- 
riage ])etween  parties  who  may  lawfully  marry,  although  without  the  consent  of  j>ar- 
ents  or  guardians,  such  marriages  would  unquestionably  l)e  lawful,  although  the 
ofiicer  would  incur  the  i)enalty  for  a  breach  of  his  duty."     (7  Mass.,  54,  55.] 

This  case  was  cited  in  the  departmeiitiil  decision  in  the  case  of  Emma 
C.  Sanders  (11  P.  D.,  114),  as  in  effect  substantially  overruling  the 
decision  in  Milford  r,  Worcester.  This  point  was  considered  in  a 
recent  Massachusetts  case.  Commonwealth  ?•.  Munson,  post,  and  it 
will  be  the  subject  of  further  consideration  in  this  decision. 

Parton  r,  Hervey  was  also  regarded  as  casting  some  doubt  as  to 
Milford  V.  Worcester  being  the  present  law  in  Massachusetts,  in  the 
case  of  Meister  r.  Moore  (90  U.  8.,  78).  Meister  r,  Moore,  however, 
was  decided  in  1S77 — two  years  before  the  decision  in  Commonwealth 
V,  Munson  was  rendered.  There  can  be  no  question,  \i  the  Supreme 
Court  could  have  seen  the  comments  of  Chief  Justice  Gray  in  the 
latter  case  a^j  to  the  significance  of  Parton  v.  Ilervey  in  this  connec- 
tion, that  its  conclusion  as  to  the  present  law  in  Massachusetts  would 
have  been  different. 

In  Loring  r.  Thorndike  (5  Allen,  257),  decided  in  1862,  the  court 
passed  upon  the  validity  of  a  marriage  which  took  place  in  the  city 
of  Frankfort  on  the  Main.     It  was  held: 

The  civil  act  of  the  free  city  of  Frankfort  on  tlie  Main,  requiring  marriages  to  l»e 
solemnized  in  a  particular  form,  does  not  apply  to  foreigners  temporarily  re5*i<ling 
there;  but  a  marriage  in  that  city,  })efore  the  United  State.s  consul,  between  a  citizen 
of  Massachusetts  ami  a  woman  not  domiciled  there  is  valid. 

The  marriage  in  question  did  not  conform  in  detail  to  the  laws  of 
Frankfort.  But  there  ^vas  a  ceremony  in  form  and  manner  .which  the 
parties  were  advised  and  believed  to  be  valid — a  form  which  all  non- 
residents of  that  city  were  accustomed  to  adopt  to  effect  alegalmatri- 
monial  contract.  It  was  argued  by  counsel  that  in  any  event  there 
was  a  contra<*t  per  verba  in  praesenti  followed  b}'  cohabitation,  which 
amounted  to  a  valid  marriage.  But  the  court  declined  to  pass  upon 
this  (juestion,  having  concluded  that  the  marriage  in  the  fonii  in 
which  it  took  place  was  valid  in  Frankfort  and  therefoni^  valid  else- 
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where.     Nothing  can  bo  argued  from  the  refusal  of  the  court  to  pass 
upon  the  (juestion  of  common-law  marriages. 

In  1872,  Chapman,  C.  J. ,  delivered  the  opinion  in  Meyers  v.  Pope 
(llu  Mass.,  314).  This  was  an  action  of  tort  for  the  seduction  of 
plaintiff's  wife.  Defendant  denied  validity  of  the  marriage  between 
Meyers  and  his  wife.  In  proof  of  said  marriage,  it  was  shown  that 
Meyers  and  his  wife  went  before  a  justice  of  the  peace  with  the  inten- 
tion of  being  married.  Meyers  stated  before  the  justice  that  the 
woman  was  his  wife,  and  the  parties  thereafter  cohabited  in  the  belief 
that  they  were  husband  and  wife.  The  justice  testified  that ' '  he  did  not 
understand  that  he  married  the  parties  at  that  time.''  The  court  below 
held  that  this  was  not  evidence  sufficient  to  warrant  the  finding  of  a 
marriage,  and  directed  a  verdict  for  defendant.  Plaintiff  excepted  to 
this  ruling,  and  on  appeal  the  exceptions  were  sustained.  While  the 
decision  bears  principally  upon  the  effect  of  the  Statutes  of  1840,  c. 
84,  and  1841,  c.  20,  hereafter  to  be  considered,  some  of  the  remarks 
of  the  court  are  germane  to  the  present  inquiry.  The  court  held  that 
the  evidence  should  have  been  submitted  to  the  jury. 

If  the  jury  should  believe  that  the  plaintiff's  memory  and  statementa  were  the 
more  accmtite  (i.  e.,  than  the  justice's),  they  might  find  uix)n  the  evidence  that  there 
wai?  a  marriage  in  conformity  with  our  statutes;  for  no  form  of  words  is  necessary  for 
the  solemnization  of  a  marriage.  It  is  sufficient  if  the  parties  contract  before  a  jus- 
tice of  the  peace  or  minister,  and  he  assents  to  the  proceeding  acting  in  his  official 
character.  (Milford  v.  Worcester,  7  Mass.,  48,  54.)  In  that  case  it  was  held  to  be 
necessary  for  the  magistrate  or  minister  to  act  officially  in  order  to  constitute  a  valid 
marriage  under  our  statutes.  But  since  the  time  of  that  decision  the  legislature  has 
made  further  provisions  to  save  marriages  which  parties  have  contracted  in  good 
faith,  in  the  belief  that  they  were  in  conformity  with  the  statutes,  and  followed  by 
cohabitation,  from  being  regarded  as  illegal.  A  marriage  may  be  valid  though  the 
minister  or  magistrate  is  prohibited  under  a  heavy  penalty  from  celebrating  it;  and 
by  the  Rev.  Stats.,  c.  75,  par.  24,  and  the  Gen.  Sts.,  c.  100,  par.  20,  a  marriage  is  not 
to  l)e  **deemed  or  adjudged  void,  nor  shall  the  validity  be  in  any  way  affected  by 
want  uf  jurisdiction  or  authority  in  such  person,  or  by  an  omission  or  informality  in 
the  manner  of  entering  the  intention  of  marriage,  if  the  marriage  is  in  other  respects 
lawful,  and  is  consummated  with  a  full  belief  that  they  have  been  lawfully  joined  in 
marriage."  This  includes  a  marriage  where  the  person  celebrating  it  did  not  intend 
to  act  officially  and  knows  he  could  not  do  so. 

The  policy  of  the  law,  a.**  thus  expressed,  is  strongly  opposecl  to  regarding  a  mar- 
riage, entered  into  in  good  faith,  believed  by  one  or  lx)th  parties  to  be  legal,  and 
followed  by  cohabitation,  as  void.  A  liberal  construction  of  the  statute  authorizes 
us  to  construe  it  as  including  a  case  where  the  parties  go  before  a  magistrate  or  min- 
ister, make  a  marriage  contract  in  some  form  in  his  presence,  in  the  belief  that  he 
sanctions  and  assents  to  it  in  his  official  capacity,  and  cohabit  as  husband  and  wife 
afterwards,  believing  that  they  were  legally  married,  though  the  magistrate  under- 
stands the  matter  differently  and  does  not  intend  to  act  officially  in  the  matter.  The 
misunderstanding  between  the  parties  and  the  magistrate  may  be  regarded  as  an 
informality  not  rendering  the  marriage  void. 

It  will  be  noticed  that  this  decision,  liberal  as  it  is  in  its  tendencies, 
is  predicated  upon  the  fact  that  the  parties  went  before  a  magistrate 
or  minister.     In  no  way  does  it  sanction  the  idea  that  parties  can 
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marry  themselves  or  that  there  can  be  a  valid  marriage  without  the 
intervention  of  a  magistrate  or  minister,  acting  officially,  but  perhai>s 
•informally  and  irregularly.  The  decision  in  Mangue  r.  Mangue, 
supra,  is  in  view  of  this  decision,  untenable  now;  not,  however, 
because  the  trend  of  judicial  determination  has  been  away  from  the 
position  of  the  Massachusetts  court  in  1804,  but  on  account  of  legisla- 
tion— legislation  necessaril}^  had  in  view  of  the  declaration  as  to  what 
was  the  law  in  Milford  v,  Worcester. 

The  fact  that  the  general  court  found  it  necessary  to  legislate  in  this 
direction,  is  of  itself  an  indication  that  common -law  marriages  were 
invalid  in  Massachusetts.  And  the  legislation  in  no  way  authorizes  a 
marriage  without  the  intervention  of  a  minister  or  magistrate,  or  of  a 
person  believed  to  be  such  bj'  the  contracting  parties. 

Two  3"ears  later,  in  1874,  the  court  decided  the  case  of  Thompson  ?*. 
Thompson  (114  Mass.,  566).  In  this  case  the  libellee  had  been  mar- 
ried before  his  attempted  marriage  to  libellant.  His  wife  had  obtained 
a  divorce  from  him,  for  his  fault.  Under  the  law  he  could  not  remarry 
without  obtaining  leave  of  court.  On  November  21,  1867,  he  applied 
for  leave  of  court,  which  was  granted  him  on  Februaiy  18, 1868.  But 
on  said  November  21,  1867,  he  married,  ceremoniall}-,  the  libellant. 
They  lived  together  as  husband  and  wife,  not  only  up  to  the  time  when 
leave  of  court  was  obtained,  but  thereafter,  continually,  until  about 
January  1,  1873,  both  believing  themselves  to  be  lawfully  married, 
and  with  the  understanding  that  ''by  such  subsequent  cohabitation 
(i.  e.,  as  leave  was  granted)  they  became,  and  were  lawfuU}',  husband 
and  wife."  About  January  1, 1873,  she  was  advised  that  the  marriage 
was  void.     Hence  this  libel.     The  court  held: 

To  constitute  a  valid  marriage  by  the  law  of  the  CJommon wealth,  it  must  be  solem- 
nized between  parties  competent  to  contract  it,  and  (except  in  the  cawe  of  Quakers) 
before  a  person  being  or  professing  to  be  a  justice  of  the  peace  or  minister  of  the 
gospel.     (Milford  r.  Worcester,  7  Mass.,  48. ) 

The  case  as  stated  in  the  report  shows  that  such  new  solemnization  (i.  e.,  after 
leave  of  court  to  remarry'  was  obtained)  was  not  proved  to  the  satisfaction  of  the 
presiding  judge  as  a  matter  of  fact,  and  does  not  require  it  to  be  presume<l  as  mat- 
ter of  law. 

Finally,  in  1879,  the  whole  question  was  elaborately  considered  in 
Commonwealth  ?\  Munson  (127  Mass.,  459).  This  was  an  indictment 
for  lewd  and  lascivious  cohabitation  of  respondent  with  one  Martha 
Eaton.  The  defense  was  that  the  parties  were  married.  It  appeared 
that  at  a  public  religious  meeting  called  by  the  defendant  and  held  in 
an  Advent  chapel  in  Worcester  in  July,  1879,  at  which  about  fifty 
persons,  but  no  magistrate  or  minister  of  the  gospel,  were  present, 
the  defendant  himself  occupied  the  pulpit,  gave  out  a  text,  talked 
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about  repentance,  read  from  St.  Matthew,  and  then  walked  down  the 
aisle  where  said  Eaton  met  him.     They  joined  hands,  and  he  said: 

In  the  presence  of  God  and  of  these  witnesses,  I  now  take  this  woman  whom  I 
hold  by  the  right  hand  to  be  my  lawful  wedded  wife,  to  love  and  to  cherish,  till  the 
coming  of  our  Lord  Jesas  Christ,  or  till  death  do  us  part. 

The  woman  more  particularly  specified  that  she  took  him  for  her 
husband  and  to  love^ reverence,  and  obey  hhn  ''until  the  Lord  himself 
shall  descend  from  heaven  with  a  shout  and  the  voice  of  the  archangel 
and  with  the  trump  of  God,  or  till  death  shall  us  sever."  Pi-ayer  fol- 
lowed. There  was  no  other  marriage  ceremony.  Neither  party  was 
a  Quaker,  and  the  service  was  not  conformable  to  the  usage  of  any 
religious  sect.  The  parties  were  of  full  age  and  believed  the  ceremony 
to  constitute  a  lawful  marriage.  They  cohabited  under  that  belief. 
The  court  below  ruled  that  this  was  not  a  marriage,  and  the  jury 
found  defendant  guilty.  The  question  as  to  the  validity  of  this  mar- 
riage was  sent  up  to  the  Supreme  Court.  Chief  Justice  Gray  wrote 
the  opinion. 

In  Massachusetts,  from  very  early  times,  the  requisites  of  a  valid  marriage  have 
been  r^:alated  by  statutes  of  the  colony,  province,  and  Commonwealth;  the  canon 
law  was  never  adopted,  and  it  was  never  received  here  as  common  law  that  parties 
could  by  their  own  contract,  without  the  presence  of  an  officiating  clergj'man  or 
magistrate,  take  each  other  as  husband  and  wife  and  so  marry  themselves.  (Mil- 
ford  r.  Worcester,  7  Mass.,  48,  53,  etc.)  This  clearly  appears  on  tracing. the  history 
of  the  legislation  upon  the  subject,  the  whole  of  which,  whether  repealed  or  unre- 
pealed, is  by  a  familiar  rule  to  be  considered  in  ascertaining  the  intention  of  the 
legislature. 

The  court  then  reviewed  the  entire  history  of  legislation  upon  this 
point  from  the  earliest  times  in  Massachusetts,  followed  by  a  con- 
sideration of  the  decision  in  Milford  v.  Worcester,  which  the  court 
accepted  as  the  proper  exposition  of  the  law. 

Under  all  changes  in  the  form  of  the  statutes  it  has  always  been  assumed  in  this 
Commonwealth  and  in  the  State  of  Maine,  which  was  originally  a  part  thereof,-  that 
(except  in  the  single  case  of  Quakers  or  Friends,  whose  marriages  are  made  valid  by 
a  special  provision  limited  to  that  sect,  and,  though  not  solemnized  by  any  magis- 
trate or  minister,  are  witnessed,  recorded,  and  returned  by  the  principal  officers  of 
the  meeting  at  which  the  ceremony  is  performed)  a  marriage  which  is  shown  not  to 
have  been  solemnized  before  any  third  person,  acting  or  believed  by  either  of  the 
parties  to  be  acting  as  a  magistrate  or  minister,  is  not  lawful  or  valid  for  any  purpose. 
(Cites  several  cases.) 

The  court  then  commented  upon  the  case  of  Parton  v.  Hervey, 
supra,  saying: 

The  general  statement  of  Mr.  Justice  Bigelow  in  the  course  of  his  discussion  on 
this  point,  that  "in  the  absence  of  any  provision  declaring  marriages,  not  cele- 
brated in  the  prescril^ed  manner,  or  between  parties  of  certain  ages,  absohitely  void, 
it  is  held  that  all  marriages,  regularly  made  according  to  the  common  law,  are  valid 
and  binding,  although  had  in  violation  of  the  specific  regulations  imposed  by  stat- 
ate,  "evidently  had  regard  to  the  effect  of  specific  regulations  or  to  the  publication 
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of  bannH  or  the  conpent  of  parents,  and  not  to  the  broader  question,  whidi  wr.  :.  : 
before  him,  whether  any  presence  of  a  third  person  was  necessary.  If  the  l;*nmt-l 
judge  had  intended  to  cast  any  doubt  on  the  adjudication  of  that  question  in  Milfoni 
V.  AVorcester,  he  would  hardly  have  referred,  as*  he  did,  to  that  case  as  supportini? 
bis  statement. 

The  court  then  referred  to  Meyers  r.  Pope,  supra,  saying  that  *^'the 
extent  of  that  decision  "  was  that  that  statutory  provision  so  far  modi- 
fying the  law  as  declared  in  Milf  ord  r.  Worcester  as  to  make  a  marriagt» 
before  a  justice  or  minister  believed  by  either  part}'  to  be  authorized 
as  valid  as  if  he  were  in  fact  authorized  to  solemnize  the  marriage, 
should  by  liberal  construction  be  held  to  include  such  a  case  as  was 
presented  by  the  facts  in  Meyers  v.  Pope. 

Continuing,  the  court  held: 

Whether  it  is  wise  and  exi)edient  so  to  change  the  law  of  Massachusetts  as  to 
allow  an  act,  which  so  deeply  affects  the  relation  and  the  rights  of  the  contracting 
parties  and  their  offspring,  to  l>ecome  binding  in  law  by  the  mere  private  contract 
of  the  parties,  without  going  Iwfore  any  one  as  a  magistrate  or  minister,  is  a  matter 
for  legislative  and  not  for  judicial  consideration. 

In  the  case  before  us,  it  appearing  from  the  undisputed  facts  that  in  the  t»eremony 
performed  by  the  defendant  and  the  woman  with  whom  he  has  since  oohabitetl,  no 
thinl  person  participated  and  was  understood  or  expected  to  participate  in  any  way, 
and  no  civil  magistrate  or  minister  of  the  gospel,  nor  any  person  believed  to  l>e  such, 
was  present,  and  neither  party  was  a  Friend  or  Quaker,  it  was  rightly  ruled  in  the 
superior  court  that  no  lawful  or  valid  marriage  between  the  parties  had  taken  place. 

Summarized,  the  gist  of  this  decision,  which  is  the  law  of  the  Com- 
monwealth of  Massachusetts,  is  tersely  stated  in  the  syllabus: 

A  ceremony  performed  by  a  man  and  woman  in  good  faith  as  a  marriage,  no  third 
party  participating,  and  no  magistrate  or  minister,  nor  any  person  believe<l  to  l»e 
such  being  present,  and  neither  party  l)eing  a  Friend  or  Quaker,  does  not  constitute 
a  valid  marriage  under  the  law  of  this  Commonwealth. 

This  is  the  last  pronouncement  by  a  Massachusetts  court  upon  the 
question.  A  common-law  marriage,  or  what  is  commonly  understood 
by  that  term,  is  therefore  not  a  valid  marriage  in  Massachusetts.  The 
doctrine  laid  down  in  Milford  v,  Worcester  is  still  the  law  in  tliat 
Commonwealth,  except  where  changed,  in  some  instances,  by  statutory 
enactment.  The  case  of  Emma  C.  Sanders  (11  P.  D.,  114),  so  far  as 
it  holds  the  contrary,  Is  hereby  overruled. 

It  is  clear  that  if  appellant's  marriage  rested  upon  merely  an  agree- 
ment between  the  parties,  without  a  ceremony  before  some  magistrate 
or  minister,  or  a  person  believed  l)v  them  to  be  such,  there  could  be 
no  marriage,  and  she  would  })e  without  the  pensionable  status  as  sol- 
dier's widow.  To  the  extent  that  your  action  wa.s  predicated  upon  the 
validity  of  a  common-law  marriage  in  Massachusetts,  we  find  no  erix)r. 

But  her  status  does  not  rest  upon  this  alone.  Had  she  not  alleged 
a  ceremony,  the  facts  that  she  and  soldier  cohabited,  held  themselves 
out  to  be  man  and  wife,  and  were  generally  reputed  so  to  be,  could 
not  be  taken  as  proof  of  marriage.     But  she  alleged  that  a  marriage. 
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consonant  with  the  law  of  the  State,  actually  took  place.     On  this 
ix)int  her  own  testimony  is  competent. 

A  inarria^  may  be  proved  by  the  testimony  of  either  of  the  contracting  parties. 
Commonwealth  v,  Hayden  (1895),  163  Mass.,  453. 

She  is  not  bound  to  prove  her  marriage  by  primary  evidence.  Such 
proof  is  not  required  in  Massachusetts  and  is  not  required  here. 
Circumstantial  or  secondary  evidence  to  prove  a  marriage  has  been 
competent  in  Massachusetts  since  1840,  when  a  statute  was  passed 
which,  to-day,  is  as  follows: 

Marriage  may  be  proved  by  evidence  of  an  admission  thereof  by  an  adverse  party, 
by  evidence  of  general  repute,  or  by  cohabitation  of  the  parties  as  married  persons, 
or  of  any  other  fact  from  which  the  fact  may  be  inferred.  (R.  L.,  Mass.,  ch.  151, 
8.  39.) 

Numerous  decisions  bearing  upon  this  statute  have  been  rendered 
b\'  Massachusetts  courts.  In  1860,  in  Commonwealth  v.  Harley  (14 
Gray,  411),  an  indictment  for  maintaining  a  nuisance,  evidence  was 
admitted  to  show  that  respondent's  reputed  wife  made  sales  of  liquor 
on  the  premises  occupied  by  her  husband.  To  show  that  they  were 
married  the  State  proved  that  she  had  been  seen  occupying  the  same 
bed  with  defendant,  and  that  she  had  been  seen  getting  dinner,  and 
doing  other  household  duties.     The  court  said: 

Cohabitation  and  the  conduct  of  the  parties  is,  in  all  cases,  admissible  in  evidence 
in  proof  of  marriage. 

In  18(35,  in  Commonwealth  v.  Johnson  (10  Allen,  196),  an  indictment 
for  bigamy,  evidence  was  oflfered  to  shovr  that  respondent  was  reputed 
to  have  been  married.  This  was  held  to  be  competent  as  evidence  of 
a  man-iage. 

It  is  evidence  of  a  marriage — that  is,  of  a  marriage  entered  into 
agreeably  with  Massachusetts  law. 

So,  in  this  case,  there  is  evidence  that  appellant  and  soldier  cohab- 
ited, that  they  were  reputed  to  be  husband  and  wife,  and  that  they 
mutually  held  themselves  out  to  the  world  as  married  persons.  All 
this  is  competent  evidence  that  they  were  duly  married.  Circumstan- 
tially, it  is  in  corroboration  of  her  averment.  Upon  the  question  of 
fact  you  erred.  On  appeal  it  is  found  as  fact  that  Draper  and  the 
appellant  were  married  validly  in  Massachusetts  in  1871.  The  fact 
that  no  license  was  obtained,  or  that  record  thereof  can  not  be  found, 
is  immaterial,  as  is  also  the  fact  that  no  such  minister  as  the  Rev. 
George  Clark  has  been  found.  If  these  parties  honestly  believed  that 
the  man  who  performed  the  ceremony  was  a  minister,  and  there  is  no 
evidence  from  which  the  contrary  can  be  inferred,  the  marriage  was 
valid. 

No  question  can  be  raised  as  to  Draper's  capacity  to  contract  mar- 
riage in  1871.     It  is  true  that  he  was  then  the  divorced  husband  of 
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Harriet,  and  that  he  had  not  obtained  leave  of  court  to  remarry, 
according  to  the  provisions  of  section  2g,  chapter  107,  of  the  general 
statutes  of  Massachusetts,  then  in  force:. 

When  a  divorce  from  the  bond  of  matrimony,  except  for  the  cause  of  adultery,  has 
been  granted  under  the  laws  of  the  State  or  any  State  or  Territory  in  the  Unit4?d 
States,  the  justices  of  the  supreme  judicial  court,  or  either  of  them,  upon  petition 
filed  by  the  party  against  whom  the  divorce  was  granted  (if  the  party  resided  within 
this  State  at  the  time  of  granting  the  divorce)  and  upon  such  notice  as  the  court  shall 
.order,  may  authorize  such  to  marry  again. 

In  Thompson  v,  Thompson,  supra,  the  fact  that  the  husband,  the 
divorced  party,  attempted  to  remarry  without  leave  of  court  was  fatal 
to  the  validity^  of  his  second  marriage.  In  that  case,  however,  the 
divorce  operating  as  an  obstacle  was  obtained  by  his  wife  in  the  Com- 
monwealth of  Massachusetts,  where  he  was  then  residing.  But  in  the 
case  at  bar  Harriet,  Draper's  first  wife,  was  domiciled  in  Illinois, 
when  and  where  she  obtained  her  divorce  from  soldiei*.  The  supreme 
court  of  Massachusetts  has  held  that  the  restriction  imposed  by  the 
statute  above  quoted  applies  only  to  divorces  granted  in  that  Common- 
wealth.    Bullock  V,  Bullock  (122  Mass.,  3).     In  that  case  it  was  held: 

A  person  against  w'hom  a  divorce  for  adultery  has  been  obtained  in  another  State, 
by  the  laws  of  which  in  such  a  case  both  parties  may  marry  again,  may  contract  a 
valid  marriage  in  the  Commonwealth  without  obtaining  the  leave  of  court  pro%ided 
for  by  Gen.  Sts.,  c.  107,  s.  26,  and  St.  1866,  c.  214. 

If  the  appellant  be  otherwise  entitled,  she  is  pensionable  as  the 
widow  of  Daniel  H.  Draper. 
Actions  reversed. 


desertion— dischabge^toixt  resolution  of  july  1 ,  100«— bontty. 

Jonathan  King. 

The  evidence  satisfactorily  establishes  that  the  soldier  did  not  receive  any  lx)unty  or 
gratuity  other  than  from  the  United  States,  upon  his  enlistment  in  Company  D, 
Twelfth  Kentucky  Infantry,  and  having  served  for  six  months  under  his  last 
enlistment  and  been  honorably  discharged  therefrom,  and  his  entire  :»ervitv 
thereunder  ha\ang  been  faithful,  he  comes  within  the  provisions  of  the  joint 
resolution  of  July  1, 1902. 

Assistant  Seci'etary  M.   W.  Miller  to  the   CommUsioner  of  Peimom*^ 

May  3,  190^, 

This  appellant,  Jonathan  King,  on  August  21, 1891,  filed  a  claim.  No. 
106336S,  for  pension  under  the  act  of  June  27, 1890,  which  wa.s  rejected 
April  15, 1896,  on  the  ground  that  he  was  not  honorably  discharge*! 
from  all  service  during  the  war  of  the  rebellion,  having  deserted,  and 
having  never  been  discharged  from  Company  G,  Eighlh  Tennessee 
Cavalry. 

Another  claim  filed  September   22,  1902,  under  said  act  and  the 
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joint  resolution  of  July  1,  1902,  was  rejected  February  17, 1904,  on  the 
ground  of  claimant's  inability  to  show  he  did  not  receive  bounty  or 
gratuity,  other  than  from  ther  United  States,  on  account  o^  his  subse- 
quent enlistment  in  Company  D,  Twelfth  Kentucky  Infantry. 

In  this  appeal  filed  March  4, 1904,  claimant  contends  he  has  satisfac- 
torily established  his  title  to  the  benefit  of  said  joint  resolution,  the 
•second  section  of  which  provides: 

Sec\  2.  That  in  the  administration  of  the  pension  laws  any  enlisted  man  of  the 
Army,  including  Regulars,  Volunteers,  and  Militia,  or  any  appointed  or  enlisted  man 
of  the  Navy  or  Marine  Corps,  who  was  honorably  discharged  from  the  last  contract 
of  service  entered  into  by  him  during  the  late  war  of  the  rebellion,  shall  be  held  and 
considered  to  have  been  honorably  discharged  from  all  similar  contracts  of  service 
previously  entered  into  by  him  with  the  United  States  during  said  war: 

Provided^  That  such  enlisted  or  appointed  man  serve<i  not  less  than  six  months 
under  said  last  enlistment  or  appointment,  that  his  entire  service  under  said  last 
enlistment  or  appointment  was  faithful,  and  that  he  did  not  receive,  by  reason  of 
said  lai?t  enlistment  or  appointment  any  bounty  or  gratuity,  other  than  that  from 
the  United  States,  in  excess  of  that  to  which  he  would  have  been  entitle<l  if  he  had 
continued  to  serve  faithfully  until  honorably  discharged,  under  any  contract  of  serv- 
ice previously  entered  into  by  him,  either  in  the  Army,  Navy,  or  Marine  Corps, 
during  the  war  of  the  rebellion. 

The  records  of  the  War  Department  show  this  claimant  enlisted  in 
his  first  service  July  3,  1863,  deserted  therefrom  December  20,  1863; 
enlisted  in  his  second  service  May  11, 1864;  and,  as  determined  March 
19,  1896,  by  the  War  Department,  was  honorably  discharged  as  a 
minor  from  the  latter  service  December  17, 1864,  under  Special  Orders 
No.  142,  paragraph  4,  dated  Headquai'ters  Army  of  the  Ohio,  October 
28,  1864. 

According  to  claimant's  testimony,  he  was  attacked  with  smallpox 
and  sent  home  by  his  captain  about  the  last  of  December,  1863,  with 
directions  to  return  to  bis  company  as  soon  as  recovered;  that  a  few 
months  later  he  attempted  to  return,  but  found,  on  arriving  at  Burn- 
side,  K3\,  that  he  was  liable  to  })e  captured  if  he  continued  toward 
his  company,  which  he  supposed  to  be  in  Ohio,  and  so  enlisted  in 
Company  D,  Twelfth  Kentucky  Cavalr}^  then  at  Burnside,  Ky.,  and 
was  detailed  to  headquarters  at  Nashville,  where  he  remained  for 
a  while,  awaiting  discharge,  after  that  regiment  had  left  for  service, 
and  was  finally  sent  home  by  the  officer  stationed  there,  who  told  him 
his  discharge  would  be  sent  him,  but  he  did  not  receive  same  until 
a}x)ut  five  years  ago  (about  1893),  and  has  since  lost  it. 

The  question  of  his  age  is  not  now  involved,  but  it  may  be  stated 
that  he  was.  according  to  his  own  testimony,  22  years  of  age  at  his 
second  enlistment,  and  according  to  one  report  from  the  War  Depart- 
ment he  was  19  years  of  age,  and  according  to  another,  20  3'ears  of  age, 
on  his  first  enlistment,  so  that  he  would  appear,  from  these  sources,  to 
have  been  of  lawful  age  for  enlistment  in  1864,  when  his  second  enlist- 
ment was  made. 
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He  testifies  that  he  did  not  receive  any  bounty  whatever  on  his  sec- 
ond enlistment,  and  there  is  no  evidence  whatever  tending  to  show 
that  he  did  receiv-e  an}^  or  tending  to  impeach  his  credibility  as  to  any 
fact  stated  by  him.  Although  ignorant  and  illiterate,  he  is  stated  to 
be  of  fair  repute,  and  to  have  testified  in  a  straightforward,  convincing 
manner. 

It  is  stated  by  a  reviewer,  on  a  slip  in  the  case,  that  it  does  not 
appear  possible  to  obtain  satisfactory  information  as  to  payment  of 
local  bounties  in  the  State  of  Kentucky;  and  the  chief  of  the  board  of 
review  states  *'we  know  as  a  fact  that  nothing  in  the  way  of  evidem*e 
of  individual  payment  of  same  can  be  obtained,"  and  he,  therefore, 
directs  ''rejection  on  the  ground  of  inability  to  show  that  such  was 
not  received,  etc.'' 

The  question  of  proof  under  said  section  2  of  said  joint  resolution 
was  considered  by  the  Department  in  the  case  of  Isaac  P.  Brown,  alias 
Albert  B.  Cole,  decided  March  23,  1904  (14  P.  D.,  375). 

It  was  there  held,  in  substance,  that  proof  that  a  soldier  "did  not 
receive"  the  bounty  or  gratuity  mentioned  in  said  section  is  a  statutory 
requirement,  and  that  the  question  whether  he  did  or  did  not  receive 
it  is  one  of  judgment  on  all  the  evidence,  and  is  to  be  determined  from 
all  the  facts,  circumstances,  and  conditions  shown. 

In  this  case  there  is,  as  stated,  nothing  to  show  that  this  claimant 
received  any  such  bounty  or  gratuity.  On  the  contrary,  giving  to  his 
own  testimony  the  credence  to  which  it  fairly  appears  to  be  entitled, 
the  evidence,  on  the  whole,  tends  to  show  he  did  not  receive  an}'  such. 
His  story  is  reasonable  in  itself,  is  not  contradicted  in  any  material 
part,  and  is  corroborated  as  to  many  important  facts.  It  is  well  known 
that  absence  from  one's  company  in  Ken  tuck}'  in  1864  was  dangerous, 
the  opposing  forces  being  in  constant  alternation  over  the  same  terri- 
tory. He  gives  candidly  the  names  of  those  under  and  with  whom  he 
served  in  the  second  service.  He  enlisted  in  that  ser\ice  under  his 
own  proper  name,  and  in  a  locality  where  he  was  more  or  less  well 
known,  his  home  being  on  the  border  of  that  State  and  Tennessee. 
The  testimony  of  comrades  corroborates  his  statement  that  he  enlisted 
as  a  recruit  long  after  the  organization  of  that  company;  that  he  was 
detailed  to  headquarters  as  a  provost  guard,  and  was  left  there  when 
the  regiment  went  to  the  front;  and  these  facts  stated,  themselves  tend 
to  corroborate  his  stor}'.  This  course  would  not  be  an  unnatural  one 
to  pursue  as  to  a  refugee  from  another  organization  who  was  merely 
awaiting  opportunity  to  rejoin  it. 

The  trend  of  all  these  facts  and  circumstances  shown  in  the  evidence 
is  toward  the  substantiation  of  the  claimant's  allegation  and  testimony, 
and  as  well  toward  the  establishment,  as  a  fact,  that  he  did  not  receive 
any  such  bounty  or  gratuity.  It  is  not  known  that  any  bount}-  or 
gratuity  was  ever  paid  or  provided  by  the  State  of  Kentucky,  or  by 
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any  local  governmental  agency  within  that  State;  and  it  is,  indeed,  a 
matter  of  doubt,  because  of  the  peculiar  position  occupied  during  the 
war  by  the  people  of  that  State,  they  being  almost  equally  divided 
between  the  opposing  forces,  whether  any  such  bounty  or  gratuity  was 
paid  at  all  anywhere  within  the  State. 

The  evidence  herein  is,  therefore,  held  to  satisfactorily  establish  as 
a  fact  that  this  claimant  did  not  receive,  on  his  second  enlistment,-  any 
bounty  or  gratuity  other  than  from  the  United  States,  as  provided  in 
said  second  section  of  said  joint  resolution,  and  he  is  entitled  accord- 
ingly^ to  the  benefits  of  that  section,  the  other  conditions  of  fact 
therein  mentioned  being  shown. 

The  action  appealed  from  is  reversed,  and  you  will  readjudicate  the 
claim  in  accordance  with  the  foregoing. 


marriage— estoppeli-conduct— reputation. 

Jennette  Thompson  (widow). 

A  claimant  who  has  for  years  sustained  toward  a  man  a  de  facto  relation  of  marriage, 
claiming  and  professing  to  be  his  wife,  acting  as  such,  and  has  been  so  acknowl- 
edged by  him  and  accepted  by  the  public  generally,  is  estopped  from  establish- 
ing a  pensionable  status  by  denying  there  was  any  marriage  between  them. 

Assistant  Secretary  M,  W,  Miller  to  the   Commissioner  of  Pensions^ 

May  11,  190^. 

This  appellant,  Jennette  Thompson,  was  allowed  pension,  certificate 
No.  47728,  in  May,  1865,  as  widow  of  William  W.  Thompson,  ^ho  died 
October  29, 1864,  while  a  member  of  Company  F,  Fifteenth  Connecti- 
cut Infantry,  and  drew  such  pension  to  September  4,  1870,  three  years 
after  which  her  name  was  dropped  from  the  rolls  under  section  4tl9 
of  the  Revised  Statutes. 

On  November  4,  1874,  and  May  25,  1893,  she  filed  claims  for  restora- 
tion, which  were  rejected  April  26,  1894,  on  the  ground  of  her  adul- 
terous cohabitation  from  1870  to  1890  with  one  D.  M.  Case.  On 
appeal,  this  ground  of  rejection  was  disapproved  August  18,  1894,  the 
act  of  August  7, 1882,  as  to  adulterous  cohabitation  of  a  widow,  being 
held  not  applicable  as  to  cohabitation  prior  to  its  passage;  but  rejec- 
tion of  claim  was  aflSrmed  upon  the  ground  that  the  presumption, 
under  said  section  4719,  is  that  claimant  remarried,  and  for  this  reason 
failed  to  draw  her  pension,  and  that  such  presumption  of  the  law  is 
strengthened  in  fact  bj^  her  own  admission  of  cohabitation  with  said 
Case  and  birth  of  two  children  by  him  (7  P.  D.,  262). 

The  claim  was  subsequently  reopened  and  was  again  rejected  Decem- 
ber 10, 1897,  on  substantially  the  same  ground  upon  which  the  Depart- 
ment affirmed  the  former  rejection,  as  above  stated;  and  on  a  second 
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appeal  this  rejection  was  again  affirmed  by  the  Department  on  Augast 
25,  1899. 

No  new  evidence  appears  in  the  case,  but  on  January  20,  1904,  was 
filed  the  present  appeal,  which  is  in  the  nature  of  a  motion  for  recon- 
sideration of  the  last-mentioned  decision,  and  contends,  in  substance, 
that  no  presumption  of  this  claimant's  remarriage  can  obtain,  because 
the  evidence  shows  positively  and  definitely  that  no  celebration  of 
marriage  was  ever  had  in  either  Connecticut,  Massachusetts,  or  New 
York,  in  which  States,  at  different  periods,  she  and  said  Case  lived 
from  1870  to  1890,  a  marriage  without  celebration  being,  it  is  alleged, 
not  valid  in  either  of  these  States. 

It  might  be  admitted  that  no  marriage  between  claimant  and  said 
Case  was  contracted  in  either  of  these  States  without,  by  such  admis- 
sion, necessarily  holding  that  the  presumption  of  her  remarriage, 
arising  under  said  section  4719,  should  not  obtain,  as  they  may  have 
contracted  a  valid  marriage  in  some  other  of  the  States. 

But  it  is  unnecessary  in  this  case  to  consider  at  all  the  question  of 
fact  raised  whether  there  was  a  marriage  between  the  claimant  and 
said  Case  at  any  time  or  in  any  place,  as  she  has,  b}'  her  admitted  con- 
duct in  associating  for  twenty  years  with  him  as  his  wife,  going  under 
his  name,  being  introduced  by  him  as  his  wife,  and  accepted  generally 
by  the  community  as  such,  and  bearing  him  two  children,  raised  an 
effectual  estoppel  to  any  denial  by  her  that  they  were  married  people. 

These  admitted  facts  are  themselves  qompetent  and  sufficient  evi- 
dence in  the  State  of  Connecticut,  where  she  and  said  CabC  lived  from 
1870  to  1874,  of  the  fact  of  marriage  (Hammick  v.  Bronson,  5  Day, 
290;  Budington  r.  Munson,  33  Conn.,  481;  Northrop  r.  Knowles,  52 
Conn.,  522);  and  the  same  rule  prevails  in  both  Massachusetts  and 
New  York  and  generally,  even  where  a  celebration  is  essential  to  the 
validity  of  marriage. 

Upon  considerations  of  public  policy,  marriage  being  a  public  insti- 
tution, upon  the  integrity  and  stability  of  which  society  rests,  the  law 
does  not  allow  one  who  has  professed  for  many  years  to  l)e  married, 
and  has  been  accepted  b}^  the  pu]>lic  as  married,  to  repudiate,  at  his 
own  will  and  for  his  own  selfish  purposes,  his  pa^t  professions  and 
set  up  his  immorality  and  unlawful  practices  as  the  foundation  of  a 
right  of  action  or  of  defense.  It  is  a  legal  maxim  that  a  party  can  not 
take  advantage  of  his  own  wrong  and  be  allowed  to  stultify  himself 
before  the  courts.  It  is  to  the  interests  of  society  that  lawful  marriage 
exist,  and  that  it  be,  as  an  institution,  encouraged,  fostered,  and  pro- 
tected, as  well  for  the  sake  of  offspring  and  the  security  of  third 
parties,  who  may  rel}'  upon  the  ostensible  relationship  of  the  parties 
thereto,  as  for  the  sake  of  the  perpetuity  of  society'  itself.  The  insti- 
tution is  to  be  respected,  and  in  order  to  command  respect  the  law  will 
not  allow  it  to  be  treated  with  impunity  by  parties  using  it  as  a  cloak 
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for  respectability,  to  be  doffed  when  material  interests  are  at  stake  and 
again  donned  when  material  interests  may  be  thereby  affected. 

In  the  interests  of  good  order  and  good  morals,  parties  who  pretend 
marriage  are  held  to  their  pretensions,  and  only  third  paiiies,  if  any 
one,  ma}"  question  their  relationship,  and  "even  in  such  cases  the 
authorities  restrain  the  negative  evidence  (that  parties  were  not  mar- 
ried) within  narrow  limits'"  (Northrop  v,  Knowles,  supra). 

In  that  case  a  marriage  established  by  the  testimony  of  one  of  the 
parties  thereto,  and  by  a  certificate  of  marriage  identified  by  such 
party,  was  sought  to  be  disproved  by  evidence  of  reputation  that  they 
were  not  married;  which  evidence,  however,  the  court  excluded  as 
incompetent. 

In  Tennessee,  in  the  case  of  Johnson  r,  tTohnson  (1  Cold.,  626),  the 
defendant,  who  had  for  years  lived  with  the  plaintiff  as  his  wife,  was 
held  to  be  estopped,  in  a  suit  between  them  over  property  rights,  from 
denying  the  validity  of  their  apparent  relation. 

So,  also,  in  the  case  of  Wilkinson  v.  Payne  (4  Term  R.,  468),  cited 
in  the  case  of  Johnson  v.  Johnson,  supra,  the  court  held  that  the 
defendant,  sued  upon  a  note  given  in  consideration  of  his  daughter's 
marriage,  was  estopped  from  setting  up  that  she  was  not  married  by 
the  fact  that  he  had  recognized  her  as  married. 

In  Everett  v.  Morrison  (69  Hun.,  146),  where  a  wife  sought  to  deny 
the  validity  of  her  marriage  because  she  did  not,  in  fact,  express  words 
of  assent  at  its  celebration,  the  court  said: 

It  can  not  be  accepted  by  the  courts  th^t  a  woman  may  silently  withhold  her 
Hfiient  to  a  formal  marriage  and  treat  it  as  a  good  marriage  subsequently,  and  annul 
the  marriage  because  it  was  not  real  and  binding  on  her.  * 

In  >Iason  r.  Mason  (101  Ind. ,  25),  a  suit  for  divorce,  wherein  the 
defendant  set  up  the  illegality  of  the  marriage  because  (contracted 
within  two  years  after  the  complainant's  divorce  from  a  prior  mar- 
riage, the  statute  declaring  such  divorcee  incompetent  within  that  period 
to  remarry,  the  court  held  the  defendant  estopped  from  such  defense 
hy  the  fact  that  he  had  continued  for  two  years  after  said  period  to 
live  with  the  complainant  and  recognize  her  as  his  wife. 

In  DivoU  V.  Leadbetter  (21  Mass.,  220),  an  action  of  trespass  quare 
clausum  fregit  upon  the  wife's  land  taken  on  the  plaintiff's  execution, 
the  court  rendered  the  following  expressive  and  forceful  decision: 

The  evidence  is  sufficient  to  prove  a  marriage  de  facto  and  indeed  a  lawful  marriage 
if  the  parties  were  legally  capable  of  making  that  contract.  By  our  statute,  however, 
the  marriage,  being  within  the  prohibited  degrees  of  kindred,  is  void,  but  the  ques- 
tion is  whether  the  defendant  can  set  up  the  illegality  as  a  defense  to  the  action.  If 
he  can,  this  strange  consequence  will  follow,  that  he  may  continue  in  open  violation 
of  the  law,  enjoying  all  the  material  rights,  and  yet  when  attempted  to  be  made  sub- 
ject to  the  duties  or  legal  burdens  of  the  connection  he  would  defend  himself  by 
setting  up  this  illegality.  This  would  be  contrary  to  morality  as  well  as  the  policy 
of  the  law.    If  this  marriage  be  void  for  the  cause  supposed,  then  the  defendant 
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has  no  right  to  the  possesBion  or  the  profits  of  this  estate,  and  yet  he  would  defend 
himself  against  the  claim  of  another  by  showing  this  very  illegality.  If  a  man's 
mouth  is  ever  stopped  in  court  it  should  be  when  he  undertakes  to  claim  a  right  or 
an  exemption  on  account  of  his  guilt  or  infamy. 

In  accordance  with  this  sound  and  well-established  principle  of 
estoppel,  this  claimant  can  not  be  allowed  to  set  up  herein,  in  rebuttal 
of  the  presumption  of  her  remarriage,  the  illicitness  of  her  relations 
with  said  Case,  which  for  twenty  years  she  and  he  and  the  community 
generally  recognized  as  licit.  As  stated  above,  the  evidence  as  to  their 
relations  is  competent  and  sufficient  evidence,  under  the  decisions  of 
the  courts  of  Connecticut,  where  such  relations  had  their  inception,  jls 
well  as  in  the  other  States  in  which  they  resided,  to  establish  a  valid 
mari'iage  between  them,  and  strengthens  such  presumption  arising^ 
under  section  4719  of  the  Revised  Statutes. 

The  action  appealed  from  is  again  affirmed  accordingly. 


division— act  of  march  8,  1899— practice— appeal,. 

Elliott  v,  Elliott. 

The  assignments  of  error  in  this  case  are  general,  not  specific,  as  required  by  rule  19 
of  practice,  which  requires  that  the  appeal  should  briefly,  but  specifically,  state 
the  error  of  law  or  fact  complained  of  and  the  grounds  relied  upon  for  reveraing 
or  modifying  the  Bureau  action  appealed  from. 

This  is  a  rule  of  order  and  convenience  leased  upon  the  recognized  right  of  the  appel- 
lee to  actual  notice  of  the  appeal  and  information  as  to  the  grounds  relied  upon 
by  the  appellant  for  reversing  or  modifying  the  Bureau  action. 

Gooci  practice,  as  well  as  justice  and  fairness  to  appellees,  the  Bureau,  and  this 
Department,  requires  a  compliance  with  the  reciuirements  of  said  rule  in  cases 
arising  under  the  act  of  March  3,  1899. 

For  noncompliance  with  said  rule  19  of  practice,  requiring  specific  assii^nmente  of 
error,  the  appeal  is,  on  motion  of  attorney  for  appellee,  dismissed. 

The  defect  in  the  appeal  is  not  cured  by  the  brief  in  this  case. 

Assistant  Secretary  Jf,   W.  Miller  to  the  dmimissioner  of  PensionJiy 

May  11,  190^, 

Huston  Elliott,  a  pensioner  under  certificate  No.  138099,  appealed 
April  1,  1904,  from  the  Bureau  action  of  February  29,  1904,  wherein 
the  claim  of  hi.s  wife,  Katie,  tiled  July  8,  1903,  for  one-half  of  hU 
pension,  was  allowed  upon  the  ground  that  pensioner  was  an  inmate 
of  a  branch  of  the  National  Home  for  Disabled  Volunteer  Soldiers, 
and  that  claimant  was  his  lawful  wife,  of  good  moral  character,  and 
in  necessitous  circumstances. 

Pensioner  in  his  said  appeal,  after  reciting  said  Bureau  action,  assigns 
the  following  reasons  for  reversing  the  action  of  the  Bureau: 

1.  Said  decision  is  contrary  to  the  evidenct*  and  fact**  j)roven  in  the  case. 

2.  That  said  decision  is  contrary  to  the  law  in  the  case. 
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3.  That  said  decision  of  the  Honorable  Commigpioner  of  Pensions  should  have  been 
in  favor  of  the  appellant  and  against  the  appellee. 

Wherefore,  said  Huston  Elliott  appeals  from  said  decision  and  prays  for  a  review 
of  said  case  by  the  Honorable  Secretary  of  the  Interior,  and  for  decision  of  said  case 
in  appellant's  favor. 

Claimant,  by  her  attorney,  J.  C.  Smith,  esq.,  contends  that  said 
appeal  is  defective  in  that'it  does  not  comply  with  Rule  19  of  Pmctice, 
and  requests  that  said  appeal  be  dismissed,  citing  departmental  decis- 
ion in  the  case  of  Sheldon  v,  Sheldon  (13  P.  D.,  542). 

In  that  case  the  appellant's  assignments  of  errors  were  as  follows: 

1.  The  decision  of  the  Honorable  Commissioner  of  Pensions  is  against  the  spirit 
and  intent  of  the  pension  laws. 

2.  It  is  against  the  evidence  on  file  in  said  case. 

3.  It  is  against  the  law  of  the  land. 

It  was  contended  by  the  appellee  that  said  appeal  did  not  state  the 
errors  of  law  specifically  or  otherwise,  or  the  grounds  relied  upon  for 
reversing  or  modifying  the  Bureau  action  appealed  from,  and  there- 
fore should  not  have  been  filed,  docketed,  or  considered,  nor  operate 
to  suspend  payment  of  the  one-half  pa3'ment  in  controversy. 

In  disposing  of  the  question  in  that  case  it  was  said: 

Rale  19  of  Practice,  a  copy  of  which  was  served  upon  appellant  prior  to  the  execu- 
tion of  hie  said  appeal,  requires  that  the  appeal  "should  briefly  bu^  specifically  state 
the  error  of  law  or  fact  complained  of  and  the  grounds  relied  upon  for  reversing  or 
modifying  the  Bureau  action  appealed  from.'' 

The  purpose  of  this  rule  is  twofold:  To  advise  the  opposite  parties  or  appellees  as 
to  what  they  will  be  called  upon  to  defend,  and  to  aid  the  Department  in  reviewing 
the  case  upon  an  orderly  presentation  of  the  errors  relied  upon,  and  at  a  glance  and 
without  laborious  research  ascertain  the  precise  grounds  asserted  against  the  legality 
or  regularity  of  the  Bureau  action  complained  of.  The  rule  is  not  so  far  jurisdic- 
tional that  the  Department  may  not  entertain  the  appeal  and  notice  a  plain  error  not 
assigned  or  certified.  General  objections  to  the  action  appealed  from  amount  simply 
to  an  assertion  that  the  appellant  objects,  and  nothing  practicable  is  accomplished 
by  such  assignments,  as  they  leave  the  Department  to  hunt  for  the  real  objection,  if 
any.  The  appeal  should  be  an  aid  to  the  Department  in  discovering  the  error  com- 
plained of.  An  assignment  which  simply  alleges  that  the  Bureau  action  is  contrary 
to  the  law  and  the  evidence,  without  specifying  in  what  respect  it  is  contrary  to  the 
law  or  wherein  the  evidence  is  insufficient  to  justify  the  conclusions  of  the  Bureau, 

18  defective  and  simply  amounts  to  a  Tequest  for  this  Department  to  retry  and  read- 
jndfcate  the  case.  The  Bureau,  and  not  this  Department,  is  the  adjudicating  agency 
of  the  Government  in  ascertaining  and  determining  the  legal  rights  of  claimants  and 
pensioners  under  the  act  of  March  3,  1899,  and  unless  the  party  allied  to  be 
aggrieved  by  the  Bureau  action  is  able  to  point  out  some  specific  error,  the  action  of 
the  Bureau  should,  in  the  absence  of  plain  and  unmistakable  error,  not  be  disturbed. 

The  assignments  of  error  in  this  case  are  general,  not  specific,  as  required  by  Rule 

19  of  Practice,  and,  as  stated  in  the  case  of  Scott  r.  Scott  (12  P.D.,  411),  "Good 
practice,  as  well  as  justice  and  fairness  to  the  appellee,  re<iuires  a  strict  compliance 
with  the  requirements  of  said  rule  in  cases  imder  the  act  of  March  3,  1899." 

The  Rule  2,  referred  to  in  the  alx)ve  decision,  is  now  embodied  in  said  Rule  19. 
This  is  a  rule  of  order  and  convenience,  but  is  not  designed  to  prevent  the  correction 
of  obvious  errors  or  an  affirmance  of  an  action  appealed  from  where  no  error  is 
apparent  from  the  record. 
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It  was  accordingly  held  that  said  assignments  of  error  were  general, 
not  specific,  as  required  bv  Rule  19  of  Practice,  which  requires  that 
appeals  should  briefly,  but  specifically,  state  the  error  of  law  or  fact 
complained  of  and  the  grounds  relied  upon  for  reversing  or  modifying 
the  Bureau  acttion  appealed  from.  This  is  a  rule  of  order  and  con- 
venience, })ased  upon  the  recognized  right  of  the  appellee  to  actual 
notice  of  the  appeal,  and  information  as  to  grounds  relied  upon  by 
the  appellant  for  reversing  or  modifying  the  action  of  the  Bureau. 

The  Department  has  uniformly  held  that  the  appellee  was  entitled 
to  notice  and  a  copy  of  the  appeal  and  proof  of  service  thereof  as 
required  by  Rule  17  of  Practice  (formerly  Rule  14).  See  Hogg  r, 
Hogg  (13  P.  D.,  206),  and  the  authorities  therein  cifed. 

The  essential  elements  of  due  process  of  law  are  notice  and  an 
opportunity  to  defend.  (Simon  v.  Croft,  182  U.  S.,  427.)  To  adjudi- 
cate upon  the  legal  rights  of  a  party,  without  notice,  is  obnoxious  to 
all  sense  of  justice  and  a  violation  of  the  fundamental  principles  under- 
lying American  jurisprudence.  Good  practice,  therefore,  as  well  as 
justice  and  fairness  to  appellees,  the  Bureau,  and  this  Department, 
requires  a  compliance  with  the  requirements  of  said  Rule  19  in  cases 
arising  under  the  act  of  March  3, 1899,  as  otherwise  the  object  of  Rule 
17,  as  well  as  of  Rule  19,  would  be  defeated. 

For  noncompliance  with  said  Rule  19  of  Pi*actice,  requiring  specific 
assignments  of  error,  the  appeal  is,  on  motion  of  attorney  for  appellee, 
dismissed. 

While  the  appellant  in  this  (^ise  has  filed  a  brief  in  which  he  speci- 
fies the  grounds  relied  upon  for  reversing  said  action,  it  does  not  cure 
the  defect  in  the  appeal  for  the  reason  that  a  copy  of  the  brief  was  not 
served  upon  the  appellee  or  her  attorney. 


uegitimacy— marriage— kentucky  law\s-slaves-act  of  august 
7,  188«— dependent  father. 

Patrick  Chambers  (Father). 

The  claimant  and  the  mother  of  the  soldier  contracted  a  valid  slave  marriage,  bat 

never  ratified  the  same  under  the  laws  of  Kentucky,  the  State  in  which  they 

resided. 
Held,  the  laws  of  the  State  of  Kentucky  made  the  children  of  this  slave  marriage 

legitimate;  and  inasmuch  as  this  claiming  father  could  inherit  from  soldier,  his 

legal  status  as  a  father  is  established. 
It  is  the  lex  loci  which  governs  in  such  a  case  as  the  present  one,  wholly  apart  from 

the  act  of  August  7,  1882,  which  has  no  bearing  upon  the  issue  herein  involved. 
Opinion  in  the  case  of  Gus  Johnson,  8  P.  D.,  463,  is  hereby  modified. 

Assistant  Secretat^  M.    W,  Miller*  to  the  Commissioner  of  PeiUfimuij 

May  U,  190^. 

Patrick,  alleged  dependent  father  of  Cliflford  Chambers,  formerly  a 
corporal  in  Company  A,  Forty-ninth  U.  S.  Volunteer  Infantry,  war 
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with  Spain,  filed  his  declaration  under  the  general  law  on  September 
21,  11^01,  claim  being  rejected  September  8, 1902,  on  the  ground  of  no 
title,  in  that  the  soldier  was  the  illegitimate  son  of  claimant.  An 
appeal  was  filed  January  2,  1903. 

Soldier  died  in  the  service  in  line  of  duty  on  May  27, 1901.  Special 
examination  was  held  in  this  case  and  the  admitted  facts  are  as  follows: 

Claimant  married  the  mother  of  soldier  in  the  year  1862,  in  the  State 
of  Kentucky,  while  both  were  slaves,  and  the  marriage  was  surrounded 
by  all  the  forms  and  ceremonies  necessary  to  constitute  what  is  known 
as  a  valid  slave  marriage.  They  lived  together  as  husband  and  w^ife 
until  the  mother's  death  in  1898,  had  several  cliildren  born  to  them, 
and  all  facts  necessary  to  establish  a  bona  tide  matrimonial  intent  and 
relation  have  been  brought  out  in  evidence.  The\'  failed  to  comply 
with  the  act  of  February  14,  1866,  passed  by  the  legislature  of  the 
State  of  Kentucky,  although  claimant  asserts  that  he  thought  he  had 
fully  conformed  with  the  requirements  of  said  law. 

The  act  of  February  14, 1866,  not  onh^  provided  for  a  ratification  of 
certain  slave  marriages,  but  said  act  also  contained  the  following: 

The  i^ue  of  (nistomary  marriageH  of  negrot's  shall  be  lield  to  l)e  legitimate. 

In  construing  this  statute  the  supreme  court  of  the  State  of  Ken- 
tucky, in  Brown  i*.  McGee  (12  Bush,  428),  said: 

The  iHSue  of  cufltomary  marriages  between  negroes  shall  be  held  legitimate, 
although  the  parents  were  not  both  living,  or  not  living  together  as  man  and  wife  at 
the  time  of  the  passage  of  thi«  act  of  February  14,  1866,  or  if  then  living  together, 
although  they  failed  to  legalize  their  marriage  in  the  mode  prescribed  by  said  a<jt. 

Where  one  of  the  parties  to  such  customary  marriages  died  before  the  passage  of 
the  act  of  Febmarj'  14,  1866,  the  issue  of  such  marriage  shall  Ije  held  legitimate. 

The  legislature  seems  to  have  anticipated  the  fact  that  some  of  the  race  might  not 
be  in  a  condition  to  avail  themselves  of  the  provisions  of  the  act,  and  others  might 
neglect  or  refuse  to  do  ho,  and  therefore  inserted  a  proviso  by  which  the  issue  of 
customary  marriages  were  made  legitimate.  This  proviso  applies  to  all  children  the 
issue  of  customary  marriages  entered  into  between  negroes  prior  to  its  passage. 

It  was  demonstrated  in  the  opinion  in  the  case  of  Daniel  Bird  (10 
P.  D.,  104)  that  none  of  the  Federal  statutes  have  any  bearing  upon 
this  issue.  The  act  of  August  7,  1882,  can  not  possibly  apply,  for  it 
is  apparent,  upon  a  careful  study  of  said  act,  that  no  claim  of  a  depend- 
ent parent  which  involved  the  legitimac}"  of  a  son  could  be  based  upon 
the  terms  of  the  act.  It  is  necessary,  therefore,  to  refer  to  basic 
principles,  for  it  can  hardly  be  said  that  an  actual  father  should  be . 
barred  of  his  right  to  pension  simpl}^  because  there  is  no  Federal  stat- 
ute bv  which  his  technical  status  as  a  father  is  defined. 

Domestic  relations  are  governed,  in  the  absence  of  Federal  statutes 
by  the  lex  loci,  wholly  independent  of  the  terms  of  the  act  of  August 
7,  1882;  and  the  proposition  may  be  stated  as  follows: 

If  a  father  would  inherit  from  one  who  was  the  fruit  of  his  loins, 
then  he  might  be  called  a  legal  father  for  lack  of  a  better  term  to 
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express  the  meaning;  and  if  in  the  case  under  consideration  this 
claimant  would  inherit  from  his  son,  then  it  may  be  truthfully  said 
that  he  is  a  dependent  father  within  the  meaning  of  these  words;  that 
is,  his  legal  status  as  a  father  has  been  established. 

In  the  present  case,  it  having  arisen  within  the  jurisdiction  of  the 
State  of  Kientuck3%  it  is  to  the  laws  of  that  State  that  the  Department 
must  turn  in  deciding  this  issue;  and  by  referring  to  the  case  of 
Brown  v,  McGee,  supra,  there  can  be  but  one  conclusion.  This  soldier 
was  the  legitimate  child  of  the  claimant,  and  the  claimant  not  only 
would,  but  could,  lawfully  inherit  from  such  son;  and  this  being  true, 
this  claimant  has  established  his  status  as  the  father  of  Clifford 
Chambers. 

Attention  is  invited  to  the  opinion  in  the  case  of  Gus  Johnson 
(8  P.  D.,  463).  Said  opinion  is  apparent!}^  based  upon  the  act  of 
August  7,  1882,  but,  so  far  as  said  act  is  concerned,  it  has  no  bearing 
upon  the  case,  and  said  opinion  is  consequenth'  explained  and  modi- 
fied by  this  present  one. 

Attention  is  also  invited  to  the  opinion  in  the  case  of  Daniel  Bird, 
supra,  which,  upon  a  close  examination,  will  not  be  found  to  be  in 
conflict  with  the  case  now  under  consideration.  The  Bird  case  arose 
under  the  statutes  of  the  State  of  I^uisiana,  the  lex  loci,  and  it  was 
by  the  law  of  that  State,  as  construed  by  the  supreme  court  of  Louisi- 
ana, that  Bird  was  denied  a  pension.  The  laws  of  Liouisiana.  under 
the  facts  in  that  case,  did  not  make  Bird's  son  legitimate,  but  the  laws 
of  the  State  of  Kentucky,  under  the  facts  in  this  pi'esent  case,  made 
Clifford  Chambers  the  legitimate  son  of  this  claimant. 

Sy  reason  of  the  foregoing  the  action  of  the  Bureau  can  not  be 
sustained. 

Action  reversed. 


marriage— mississippi  laws— cohabitation. 

Amanda  Taylor,  now  Robinsox  (widow). 

Widow  wafl  formally  marrie<l  to  soldier  in  1870  in  Mississippi.  Prior  to  that  date 
she  cohabited  for  some  time  with  one  Shaw,  with  whom  she  was  living  at  the 
time  of  the  adoption  of  the  constitution  of  that  State,  December  1,  1869.  The 
evidence  does  not  show  a  matrimonial  intention  characterizing  her  cohabitation 
with  said  Shaw.  Held:  That  the  effect  of  article  12,  section  22,  of  said  con?tit«- 
tion  was  not  to  force  the  marital  estate  upon  those  not  intending  it,  albeit  they 
were  cohabiting  like  husljand  and  wife  on  the  date  of  its  adoption.  Her  rela- 
tions with  Shaw  not  being  matrimonial,  she  had  full  capacity  to  contract  the 
marriage  with  soldier  and  is,  therefore,  his  widow. 

AsslMant  Secretary  M.   W,  ^filler  to  the  Comtnissitm<fr  of  Penahm^ 

May  U.  190i. 

Spencer  Taylor,  Company  G,  Twenty-ninth  U.  S.  Colored  Volun- 
teer Infantry,  died  on  December  11,  18^9,  leaving  a  widow,  Amanda, 
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and  five  minor  children.  Amanda  has  yince  been  remarried  to  one 
Robinson,  on  December  23,  1891. 

On  February  20,  1890,  she  applied  for  pension  under  the  general 
law,  and  on  July  26,  1890,  for  pension  under  the  act  of  June  27,  1890 
(No.  415371).  Subsequent  to  her  remarriage,  i.  e.,  on  November  26, 
is^o^  Spencer  Taylor,  jr;,  Cyrus  Taylor,  Louisa  Taylor,  and  Mary 
Taylor,  minors,  by  their  guardian,  applied  for  pension  under  the  act 
of  June  27,  1890  (No.  624081). 

On  November  17,  1902,  all  of  said  claims  were  rejected  on  a  common 
ground,  that  Amanda  was  never  the  "legal  wife"  of  the  soldier;  that 
.she  is  therefore  not  his  widow,  and  that  the  children  are  therefore 
illegitimate.  This  |X)sition  is  taken  on  the  assumption  that  Amanda, 
some  time  prior  to  her  marriage  to  Taj'lor,  was  legally  married  to  one 
Eli  Shaw,  who  survives  soldier  and  from  whom  she  was  never  divorced. 
This  is  the  sole  question  in  the  case.  It  is  admitted  on  Amanda's  part 
that  she  lived  with  Shaw  for  a  few  months  prior  to .  her  marriage  to 
Taylor,  to  whom  she  was  ceremonially  married  on  July  5,  1870,  and 
with  whom  she  lived  until  his  death.  It  is  contended  by  her  that  her 
relations  with  Shaw  did  not  constitute  a  marriage.  She  appealed 
December  31,  1902. 

It  is  not  claimed  by  the  Pension  Bureau  that  she  and  Shaw  were 
married  by  ceremony.  It  is  claimed  that  they  certainly  lived  together 
as  husband  and  wife  in  the  State  of  Mississippi  for  some  time  prior  to 
the  adoption  of  the  constitutional  provision  of  December  1,  1869,  in 
that  State;  that  they  were  so  living  together  on  December  1,  1869, 
and  that  by  operation  of  said  provision  a  marriage  took  place  as  bind- 
ing upon  these  parties  as  if  it  had  been  duly  solemnized  })v  a  cere- 
mony. The  constitutional  provision  (sec.  22,  art.  12)  upon  which  this 
marriage  is  predicated  is  as  follows: 

All  persons  who  have  not  been  married,  but  are  now  living  together,  cohabiting 
as  hiisliand  and  wife,  shall  be  taken  and  held  for  all  piiri)oseH  in  law,  as  married,  and 
their  children,  whether  bom  before  or  after  ratification  of  the  constitution,  shall  be 
legitimate;  and  the  legislature  may,  by  law,  punish  adultery  and  concubinage. 

It  is  not  absolutely  certain  from  the  evidence  whether  or  not  thc}' 
were  living  together  on  December  1,  1869.  A  number  of  witnesses 
were  specially  examined.  Their  testimony  is  too  vague  and  indefinite 
to  furnish  a  solution  of  the  question.  All  remember  that  Shaw  and 
Amanda  "took  up"  with  one  another,  for  a  longer  or  shorter  period 
accoitling  to  their  different  recollections  of  the  matter.  Some  fixed 
the  date  shortly  after  the  close  of  the  war,  some  later.  None  had  posi- 
tive knowledge  that  their  cohabitation  extended  beyond  December  1, 
1869;  and  all  clearly  understood  one  thing — which  is  material  to  the 
issue — that  they  were  not  married,  but  were  indulgently  called  man 
and  wife.  Eli  Shaw  protests  that  their  relations  terminated  in  18(l>: 
that  their  cohabitation  extended  from  the  spring  of  1807  to  the  sprin*,- 
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of  1868.  On  the  other  hand,  Amanda  says  that  they  commenced  to 
cohabit  in  the  spring  of  1869  and  that  they  separated  just  two  weeks 
before  Christmas  of  that  j'^ear,  i.  e.,  on  December  11,  1869.  This 
admission,  adverse  in  its  nature  to  her  interests,  may  be  accepted  as 
the  best  evidence  upon  this  point.  Surely  she  was  in  a  position  to 
know;  it  was  the  Christmas  before  she  was  married  to  Taylor,  and  that 
date  is  fixed  by  record  evidence,  in  July,  1870.  Again,  she  was  enceinte 
by  Shaw  when  they  separated.  The  child  was  born  in  the  month  of 
March  after  their  separation.  It  was  in  the  month  of  July  following 
that  she  married  soldier.  This,  we  know,  was  in  the  year  1870.  From 
these  data,  facts  of  superlative  importance  in  a  woman's  life,  it  can  be 
definitely  accepted  that  they  were  cohabiting  on  December  1,  1869. 

But  it  does  not  necessarily  follow  that  they  thereby  became  legally 
married.  Said  constitutional  provision  by  no  means  forced  matrimony 
upon  those  not  desiring  to  live  in  that  estate.  The  case  of  Floyd  r. 
Calvert  (53  Miss.,  37)  has  been  referred  to  in  other  decisions  of  this 
Department  upon  that  point.  The  effect  of  that  decision  was  to  require 
some  evidence  of  a  " formal  and  explicit  agreement  of  the  parties''  to 
accept  the  newly  established  organic  law  of  the  State,  in  order  to  con- 
stitute prior  concubinage  a  valid  marriage.  An  exposition  of  the  same 
point  was  made  in  an  earlier  case  in  Mississippi,  that  of  Rundle  ?*. 
Pegram  (49  Miss.,  751),  wherein  the  court  said: 

The  constitution  did  not  intend  to  sanctify  the  marital  relation  between  a  man  and 
a  woman  because  they  were  cohabiting  together  like  husband  and  wife,  althoogh 
Buch  "living  together'*  may  have  extended  through  one,  two,  three,  or  more  years, 
and  although  it  may  have  been  public  and  notorious,  unless  the  parties  deeired, 
intended,  and  in  some  mode  distinct  and  cognizable,  ac^cepted  the  constitution  as 
legalizing  the  relation.  There  did  exist  among  the  colored  people  the  marital  rela- 
tion; the  parental  and  filial  authority  was  completely  recognized,  although  in  a  lejjal 
sense  they  never  had  been  married.  Where  these  relations,  or  the  former  alone, 
existed  by  the  recognition  of  the  parties  and  of  others  the  constitution  at  once  eBtal>- 
lished  legal  relation.  But  where  there  was  an  impediment  in  the  way,  and  the 
intercourse  of  the  parties  was  begun  unlawfully,  and  without  any  intention  or  refer- 
ence to  marriage,  although  cohabitation  may  have  been  continuous  and  long,  the  fair 
presumption  would  he  that  the  relation  continued  as  it  began,  without  change,  unless 
there  was  a  distinct  consent  given  to  each  other  to  change  from  the  meretricious  to 
the  marital  state. 

It  therefore  is  a  matter  of  fact,  to  be  determined  from  the  evidence 
in  all  cases,  whether  the  relation  existing  before  the  adoption  of  the 
constitution  was  matrimonial  in  its  intent;  if  not,  the  constitution  did 
not  operate  ''to  sanctify  the  marital  relation  between  a  man  and 
woman"  simply  because,  they  happened  on  December  1,  1869,  to  be 
living  together. 

It  will  be  borne  in  mind  that  these  parties,  claimant  and  Shaw,  did 
not  commence  their  cohabitation  during  slavery.  This  is  not  a  case 
where  a  ''marital  relation, ••  with  the  recognition  of  parental  and  filial 
authority,  existed  in  slavery  and  continued  thereafter  until  subsequent 
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to  the  adoption  of  the  constitution.  Here  were  two  colored  people 
who  in  1869  had  full  capacity  to  contract  a  *' white  man's  marriage,'^ 
as  claimant  and  soldier  did  later.  Instead  of  a  ceremonial  marriage,, 
they  elected  that  form  of  mating  which  had  not  even  the  quasi  sanctity 
of  a  slave  marriage.  They  simply  "took  up'"  with  each  other.  Both 
parties  say  that  they  lived  as  man  and  wife  and  that  Amanda  bore 
Shaw's  name  during  the  period  of  their  cohabitation  and  even  after- 
wards. But  both  say  they  were  not  married.  No  one  was  fooled  by 
their  cohabitation.  By  courtesy  they  were  regarded  and  treated  as 
man  and  wife,  and  3'et  all  knew  that  the\-  were  not  married.  When 
Amanda  was  asked  if  they  were  ever  divorced,  she  replied  that  they 
were  not,  naively  remarking  that  there  was  no  occasion  for  it,  since 
they  had  never  l>een  married.  Their  mating  was  temporary;  neither 
apparenti}'  took  the  other  in  marriage  for  the  terms  of  their  lives.  It 
was  a  relation  not  dissimilar  from  that  to  which  they  were  accustomed 
in  slavery  and  not  greatly  unlike  that  of  the  beasts  of  the  fields.  That 
there  was  another  status  in  which  man  and  woman  lived,  they  very 
well  knew — marriage  by  a  ceremony,  such  as  that  taking  place  between 
soldier  and  the  claimant,  within  a  few  months  of  the  time  of  their 
separation. 

Why  they  separated  is  not  in  evidence.  The  fact  that  their  separa- 
tion took  place  about  the  time  of  the  adoption  of  a  law  whereby  their 
continued  cohabitation  might  be  changed  in  character,  binding  them 
together  for  life,  is  in  itself  an  intimation  that  they  did  not  desire 
marriage.  And  it  is  almost  inconceivable  how  a  woman  about  to 
become  a  mother  should  voluntarily  separate  herself  from  the  father 
of  her  child  if  she  felt  and  understood  that  they  were  legally,  indis- 
solubly,  married. 

It  is  therefore  found  as  a  fact  that  Shaw  and  Amanda  did  not  intend 
marriage  and  were  not  legalh'  married,  albeit  the\"  may  have  been 
cohabiting  on  December  1, 1869.  No  obstacle  to  the  marriage  between 
soldier  and  herself  existed;  and  she  may,  for  pensionable  purposes,  be 
regarded  as  soldier's  widow.  It  therefore  follows  that  the  actions 
appealed  from  were  erroneous.  They  are  hereby  reversed,  and  upon 
return  of  the  papers  herewith  you  will  readjudicate  these  cases  in 
accordance  with  this  decision,  admitting  the  claims  if  the  claimants  be 
otherwise  entitled. 


DIVISIOX  OF  PEN8IOX— ACT  OF  MARCH  8,  1809— DOMICILE— EVIDENCE. 

Clarke  r,  Clarke. 

Claimant  having  been  paid  one-half  her  husband's  pension  under  an  application, 
void  because  prematurely  filed,  the  j)ensioner  is  entitled  to  be  reimbursed  the 
one-half  pension  thus  wrongfully  withheld  from  him,  less  an  overpayment  made 
him  after  hie  wife  ha<l  filed  a  valid  application  which  was  properly  allowed  and 
to  which  she  was  legally  entitled. 
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Where,  after  an  ex  parte  special  examination  of  claimant  and  her  witnesses,  the  case 
is  reopened  and  another  special  examination  ordered,  of  which  pensioner  i»  diilv 
notified,  but  declines  to  avail  himself  of  his  right  to  be  present  in  person  or  by 
attorney,  he  is  estopped  to  allege  as  error  the  lack  of  notice  in  the  prior  si^ecial 
examination. 

Pensioner's  contentions  that  claimant  is  not  his  lawful  wife;  that  he  did  not  desert 
her,  but  that  she  deserted  him,  and  that  he  did  not  have  notice  of  the  special 
examination  or  an  opportunity  to  present  his  witnesses  and  cross-examine  claim- 
ant and  her  witnesses,  are  not  sustained  by  the  evidence  in  this  case. 

Claimant,  having  been  deserted  by  her  husband,  was  entitled  to  her  separate  domi- 
cile. His  marital  duty  required  him  to  return  to  her  in  order  to  terminate  the 
period  of  his  desertion,  and  if  upon  his  return  to  her  domicile  with  the  offer  to 
resume  marital  relations  she  was  legally  justified  in  refusing  to  accept  his  offer, 
she  is  not  chargeable  wnth  desertion  by  reason  of  such  refusal. 

The  fact  that  pensioner's  suit  against  claimant  for  divorce,  commenced  in  1900,  is 
still  pending,  affords  no  suflicient  reason  for  further  delaying  the  consideration 
of  his  appeal  or  directing  further  special  examination. 

AssUtant  Secretary  M,  W,  Miller  to  the  Qmunissioner  of  Pensi<mH^  May 

U,  1901^. 

Alfred  R.  Clarke,  a  pensioner  under  certificate  No.  817136,  appealed 
January  20, 11>03,  from  the  Bureau  action  of  December  18, 1902,  allow- 
ing the  claim  of  his  wife,  Mary  A.,  filed  September  13,  1901,  for  one- 
half  his  pension,  wherein  it  was  held  that  ''  pensioner  deserted  claimant* 
his  lawful  wife,  who  is  a  person  of  good  moral  character  and  in  neces- 
sitous circumstances." 

It  is  contended  on  behalf  of  pensioner  by  D.  W.  Glassie,  esq.,  his 
attorney,  that  said  Bureau  action  is  not  sustained  by  legal  proof,  and 
should  be  set  aside  for  the  following  reasons,  to  wit: 

First.  The  testimony  adduced  in  support  of  claimant's  demand  was 
taken  ex  parte,  and  without  notice;  that  appellant  was  not  given  the 
names  of  the  witnesses  to  be  produced  against  him;  that  he  was  not 
advised  of  the  time  or  place  of  taking  testimony  in  support  of  the 
claim;  that  he  was  given  no  opportunity  to  cross-examine  witnesses 
nor  advised  as  to  the  character  or  scope  of  the  testimony  adduced  in 
behalf  of  claimant,  and  was  alforded  no  opportunity  to  call  witnesses 
in  his  behalf  after  the  case  was  put  in  the  hands  of  a  special  examiner. 

Second.  That  there  exists  no  evidence  of  any  legal  marriage  ever 
having  been  consummated  between  claimant  and  appellant;  that  there 
was  an  entry  of  marriage  having  been  consummated  between  Alfred 
Clarke  and  Catharine  Gill,  who  died  in  Philadelphia  April  22,  1892, 
which  entry  was  in  a  book  alleged  to  be  the  parochial  register  of  mar- 
riages kept  in  St.  John  the  Baptist  Church  at  Manayunk,  Philadel- 
phia, but  no  clean  record  of  a  marriage  with  Mary  can  be  found;  that 
the  above-mentioned  record  was  mutilated  between  July  and  Septem- 
ber 4,  1900,  after  the  death  of  Catharine  and  after  the  death  of  the 
est  said  to  have  performed  the  marriage  ceremony  and  to  have 
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made  the  original  entry,  and  after  the  proceedings  hereinafter  men- 
tioned had  been  commenced  in  the  supreme  court  of  the  District  of 
Columbia;  that  there  is  a  lack  of  legal  evidence  to  identify  claimant 
and  appellant  with  the  persons  named  in  said  parochial  entry  either 
before  or  after  its  mutilation;  that  if  claimant  is  the  woman  who  lived 
with  appellant  oflf  and  on  for  a  number  of  years  there  can  be  no  merit 
in  her  claim,  because  she  willfully  and  without  cause  abandoned  him 
over  twenty-six  years  ago,  and  for  over  twenty-four  years  concealed 
from  him  the  fact  of  her  existence  or  her  whereabouts,  although  she 
well  knew  where  to  reach  him  in  person  or  by  mail;  that  the  law 
presumes  her  dead  and  will  not  permit  her  to  assert  a  claim  to  the 
prejudice  of  recognized  and  vested  rights;  that  she  abandoned  him  in 
the  spring  of  1875  or  1876  and  left  no  trace  of  where  she  was  going 
or  what  she  proposed  to  do;  that  she  refused  to  answer  his  letter  and 
concealed  her  whereabouts  from  him  for  twenty -four  years;  that  the 
question  herein  involved  is  now  pending  before  the  supreme  court  of 
the  District  of  Columbia  and  should  not  now  be  passed  upon  on  ex 
parte  testimony. 

Claimant,  by  Andrew  Y.  Bradley,  her  attorney,  in  answer  to  said 
appeal,  denies  appellant's  contention  as  to  want  of  notice  and  refers 
to  the  report  of  the  special  examiner  to  show  that  pensioner  was 
afforded  an  opportunity  to  make  a  statement  in  opposition  to  the 
claim  of  the  appellee,  which  he  declined  to  do  upon  the  advice  of 
counsel;  that  the  appeal  is  not  under  oath,  and  that  the  allegations 
therein  contained  are  not  supported  by  the  evidence  as  disclosed  by 
the  record  herein;  that  appellant's  statements  in  his  said  appeal  are  in 
direct  conflict  with  his  sworn  statements  contained  in  paragraph  2  of 
his  bill  of  divorce  filed  in  the  supreme  court  of  the  District  of  Colum- 
bia April  13,  1900,  wherein  he  swore: 

That  the  petitioner  waa  married  to  Mary  A.  Gill,  the  defendant,  by  the  name  of 
Catherine  Gill,  about  February  1,  1866,  by  the  Rev.  Father  P.  A.  Nugent,  rector 
St.  John  the  Baptist  Church,  at  Manayunk,  Philadelphia,  Pa.,  and  petitioner  and 
his  said  wife,  the  defendant,  lived  and  cohabited  together  as  husband  and  wife  from 
time  to  time  until  the  late  spring  of  1872  or  1875,  as  shown  further  on,  and  three 
children  were  bom  to  said  marriage,  viz,  Frank  R.,  now  dead,  bom  about  July  1, 
1868;  Alfred,  born  about  the  last  of  1871  or  the  early  part  of  1872,  and  Marie,  bom 
about  the  fall  of  1874  or  1875;  the  last  two  named,  now  of  full  age,  reside  in  Phila- 
delphia aforesaid. 

It  is  further  contended  on  behalf  of  claimant  that  the  pendency  of 
proceedings  in  the  supreme  court  of  the  District  of  Columbia  furnish 
no  grounds  for  a  stay  of  proceedings  herein,  as  such  condition  is  due 
wholly  to  the  conduct  of  said  appellant  and  is  a  material  and  cogent 
fact  in  support  of  the  justice  of  the  claim  of  the  appellee. 

The  appeal  in  this  case  was  considered  in  part  February  24,  1903, 
when  the  papers  were  returned  for  further  special  examination  and 
p.  D.— VOL.  14--03 31 
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the  Bureau  instructed  to  take  such  action  as  the  further  testimony 
might  warrant,  and  return  the  papers  with  a  report. 

On  March  16,  1904,  the  papers  were  called  for  by  the  Department 
and  again  returned  to  the  Bureau  March  24,  1904,  for  a  completion  of 
the  action  and  report  directed  in  the  communication  of  February  24, 
1903,  and  also  further  report  what  action,  if  any,  had  been  taken 
toward  reimbursing  pensioner  moneys  paid  the  wife  under  the  Bureau 
action  of  February  20,  1900. 

On  April  5,  1904,  the  Bureau  forwarded  the  papers  to  this  Depart- 
ment with  a  report  that  after  further  special  examination  the  claim 
for  the  wife  had  again  been  approved  for  admission.  The  Bureau 
further  reported  as  follows: 

Reverting  to  the  reimbursement  suggested  in  your  letter  of  March  24,  ultimo,  it  is 
to  be  remarked  that  the  first  claim  of  the  wife  was  predicateii  upon  a  declaration  filed 
August  31,  1899.  This  claim  was  adjudicated  and  approved  for  admission  February' 
20,  1900,  and  the  beneficiary  was  paid  the  sum  of  $84  in  the  interval  between  the 
admission  of  the  claim  and  the  date  of  dropping  her  name  from  the  rolls,  September 
10,  1901,  under  the  decision  in  the  Rothery  case  of  September  5,  1900. 

As  the  claim  under  the  first  declaration,  filed  August  31,  1899,  and  the  payments 
made  under  said  claim  were  illegal,  refundment  to  the  pensioner  of  the  amount 
stated  has  this  day  been  made  under  the  decision  in  the  Henry  N.  Rothery  cast, 
dated  February  23,  1901,  subject,  however,  to  the  following  offset,  namely: 

The  wife  renewed  her  claim  in  a  declaration  filed  September  13,  1901,  and  the 
order  of  suspension  of  one-half  the  soldier's  pension  under  this  declaration  was  not 
issued  until  May  29,  1902;  and,  as  a  consequence,  the  one-half  pension,  which  should 
have  been  suspended  in  the  December  4,  1901,  and  the  March  4,  1902,  payments  was 
erroneously  paid  to  the  pensioner.  This  amount,  which  should  have  been  suspended, 
namely,  $24,  has  been  treated  as  an  offset  in  the  refundment  now  made  to  the  ]  a^- 
sioner,  and  which,  therefore,  left  a  balance  of  $60,  which  the  United  States  pemdon 
agent  at  Washington,  D.  C,  has  been  directed  to  pay  to  him  as  a  refundment  in  the 
first  olaim  filed  by  the  wife,  and  the  balance,  $24,  is  held  in  suspension,  in  addition 
to  the  amount  now  being  held  in  suspension  under  the  order  of  May  29,  1902,  await- 
ing the  decision  of  the  honorable  the  Secretary  of  the  Interior  in  the  wife's  second 
claim,  now  pending. 

In  reference  to  so  much  of  this  case  as  relates  to  the  foregoing 
reimbursement,  it  may  be  stated  that  claimant  filed  her  first  applica- 
tion August  31,  1899,  basing  her  claim  for  one-half  her  husband's 
pension  on  the  first  proviso  of  the  act  of  March  3,  1899,  which  pro- 
vides for  a  division  of  pension  where  the  husband  shall  desert  his  wife 
for  six  months.  This  statutory  period  of  desertion  clearly  relates  to  a 
desertion  existing  and  continuing  for  six  months  subsequent  to  the  pas- 
sage of  said  act.  Her  declaration  was,  therefore,  premature,  and  the 
allowance  of  her  claim  thereunder,  February  20,  1900,  was  clearly 
error,  and  her  name  was  dropped  from  the  roll  September  10,  19i^. 
That  the  restoration  to  pensioner  of  the  $84,  less  the  $24  offset,  appiears 
to  have  been  proper  and  in  accordance  with  departmental  decisions 
applicable  thereto,  see  Richard  r.  Richards  (11  P.  D.,  90),  Henry  N. 
Rothery  (ibid,  255),  Adams  v,  Adams  (12  P.  D.,  870),  Kilmer  r. 
Kilmer  (13  P.  I).,  270),  and  Frederick  W.  Hyatt  (14  P.  D.,  367). 
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Failure  to  suspend  payment  of  one-half  of  soldier's  pension,  upon 
the  wife's  filing  a  valid  application,  resulted  in  an  overpayment  to  him 
of  $24  to  which  the  wife  is  entitled. 

So  much  of  pensioner's  contention  as  related  to  lack  of  notice  of  the 
special  examination  is  not  sustained  by  the  facts.  He  was  duly  notified 
of  the  special  examination  of  claimant  and  her  witnesses  April  8, 
1903,  and  acknowledged  receipt  of  said  notice  April  3,1903,  but  waived 
his  right  to  be  present,  as  appears  from  the  record  of  this  case. 

Where,  after  an  ex  parte  special  examination  of  claimant  and  her 
witnesses,  the  case  is  reopened  and  another  special  examination  ordered, 
of  which  pensioner  is  duly  notified,  but  declines  to  avail  himself  of 
his  right  to  be  present  in  person  or  by  attorney,  he  is  estopped  to  allege 
as  error  the  lack  of  notice  in  the  prior  special  examination. 

So,  also,  pensioner's  contentions  that  claimant  is  not  his  lawful  wife; 
that  he  did  not  desert  her,  but  that  she  deserted  him,  and  that  he  did 
not  have  notice  of  the  special  examination  or  an  opportunity  to  pre- 
sent his  witnesses  and  cross-examine  claimant  and  her  witnesses,  are 
not  sustained  by  the  evidence  in  this  case. 

Much  stress  is  laid  upon  the  alteration  of  the  marriage  record, 
wherein  the  name  of  claimant's  sister,  Catherine,  was  erased  and  the 
name  of  claimant  inserted.  But  the  marriage  certificate  alone  is  not 
proof  of  marriage,  and  the  church  record  in  this  case  could  be  elimi- 
nated without  in  any  manner  affecting  the  merits  of  the  case,  as  the 
evidence,  as  well  as  pensioner's  admissions,  establishes  beyond  any 
reasonable  doubt  that  he  was  married  to  claimant  at  the  time  and  place 
stated  in  said  marriage  certificate;  that  the  parties  cohabited  as  hus- 
band and  wife  in  the  States  of  Pennsylvania  and  New  Jersey  up  to 
alx>ut  July,  1875,  when  he  deserted  her  at  Philadelphia,  Pa.,  and  has 
not  since  resided  with  claimant  or  contributed  to  her  support.  The 
evidence  further  shows  that  pensioner  had  previously  deserted  claim- 
ant, once  in  1872,  whem  claimant  had  him  arrested  on  the  charge  of 
desertion,  when  he  was  convicted  and  required  to  contribute  to  the 
support  of  claimant  and  their  two  children,  and  in  default  of  bonds 
was  imprisoned.  Shortly  after  being  released  from  imprisonment, 
upon  the  solicitation  of  the  wife,  he  appears  to  have  gone  to  Hague, 
Va. ,  where  claimant  visited  him  at  his  father's  home,  returning  to  her 
own  domicile  in  Philadelphia,  Pa.,  where  she  has  ever  since  resided. 

Pensioner  seeks  to  charge  claimant  with  having  deserted  him  at 
Hague,  Va.,  in  the  summer  of  1876,  and  that  she  had  refused  his  offer 
of  a  home.  He  has  offered  the  testimony  of  several  witnesses  who 
testified  in  her  suit  for  divorce  tending  to  show  that  she  deserted  him 
at  Hague,  Va.,  in  1875. 

It  appears  from  the  testimony  of  these  witnesses,  who  testified  in 
1902,  that  they  were  ver}^  uncertain  as  to  their  dates. 

Claimant  testified  before  the  special  examiner  April  8,  1903,  that 
after  she  had  him  arrested  for  desertion  he  was  sent  to  pri.s»«,  whei'e 
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he  remained  several  months,  and  that  she  finally  got  an  order  from  the 
court  for  his  release;  that  immediately  upon  his  release  he  went  to 
Hague,  Va.,  where  hin  parents  were  living;  that  after  he  had  been 
down  there  some  time  he  sent  for  her  and  she  took  one  of  their  chil- 
dren and  went  down  there  and  stayed  with  him  a  week;  that  she  may 
have  stayed  more  than  a  week — is  not  certain  as  to  that;  that  he  gave 
her  no  money,  but  that  she  paid  her  own  expenses  down  there  and 
back;  that  some  two  or  three  months  after  her  return  from  Virginia 
her  husband  came  to  see  her  at  Manayunk  and  proposed  that  if  she 
would  leave  her  people  and  go  with  him  he  would  come  back  and 
behave  himself  and  they  would  live  together;  that  they  then  went  to 
Passaic,  N.  J.,  where  she  went  to  work  in  -a  blanket  mill,  and  got  her 
husband  a  place  as  a  carpenter  in  the  same  mill;  that  he  did  right  for 
a  time,  but  in  less  than  a  year  he  left  her  and  returned  to  Philadelphia 
and  she  subsequently  rejoined  him  there,  and  they  rented  a  house  on 
Kater  street,  above  Broad  street. 
She  further  testified  as  follows: 

We  were  there  only  two  months  when  our  household  goods  were  levied  upon  for 
rent.  I  saved  as  much  of  the  goods  as  I  could,  and  he  went  to  board  at  1713  Xorth 
Tenth  street  with  a  family  named  Silas  Kerns.  Mrs.  Kerns  rented  rooms  for  me  at 
1715  North  Tenth  street,  where  I  moved  all  the  furniture  I  had  saved.  My  husband 
came  in  there  the  next  morning  after  we  had  moved  in  and  said  he  was  going  away 
to  work  and  would  be  home  that  night.  He  kissed  me  good-by  and  took  his  tools 
and  went  away.  I  never  saw  him  again  until  about  three  years  ago,  when  he  came 
back  to  me  here  and  wanted  me  to  live  with  him  again.  1  told  him  that  if  he  could 
prove  to  me,  or  that  he  could  give  me  a  good  account  of  himself,  where  he  had  been 
all  the  years  he  was  away  1  would  take  him  back.  He  told  me  he  had  not  remarrie<l, 
but  that  he  had  been  wandering  around  all  those  years  and  that  he  then  just  came 
from  Geoi^gia.  He  bothered  me  every  day  for  a  week  begging  me  to  take  him  back, 
but  I  refused  to  do  so  until  I  found  where  he  had  been.  He  even  begged  my  son 
Alfred  to  coax  me  to  take  him  back.  Finally  he  went  away,  and  1  have  never  seen 
him  since.     I  afterwards  learned  that  he  had  married  and  was  living  with  a  woman 

\in  Washington,  so  I  went  down  there  and  saw  the  woman  he  had  married  and  she 

'told  me  who  had  married  them. 

******* 

I  became  acquainted  with  Mr.  Clarke  some  six  or  seven  years  prior  to  my  marriage 
to  him  and  while  I  was  a  young  girl.  His'mother,  who  is  now  dead,  was  the  means 
of  bringing  us  together.  Neither  one  of  us  was  previously  married.  I  was  married 
to  him  on  February  1,  1866,  by  Rev.  Father  Nugent  at  the  parochial  residence  of  St 
John  the  Baptist  Church  at  Manayunk,  this  city.  The  witnesses  present  at  our  mar- 
riage were  my  sister,  Catherine  Gill,  now  dead,  and  Peter  O'Hara,  who  is  now  an 
inmate  of  the  Soldiers'  Home  at  Dayton,  Ohio,  were  the  witnesses  to  our  marriage. 
Peter  O'Hara  was  an  intimate  friend  of  my  husband  and  served  with  him  in  the 
Fifth  Pennsylvania  Cavalry.  He  also  knew  me  from  childhood.  I  know  there  was 
some  mistake  made  in  recording  our  marriage  in  the  records  of  the  church.  I  went 
to  tlie  church  and  got  a  copy  of  the  record  from  Father  Breheny,  and  afterwards  got 
a  copy  from  Father  Murphy  of  the  same  church.  I  did  not  notice  at  first  that  the 
name  of  the  bride  was  given  as  Catherine  Gill  and  the  witness  as  Mary  Gill,  but  I 
learned  that  afterwards  by  seeing  it  on  the  books.  That  was  a  mistake  of  Father 
Nugent  in  recording  the  marriage.     Mary  Ann  Gill  was  my  full  maiden  name.    I 
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seldom  use  the  initial  A.  in  my  name  when  writing  it.  I  did  not  use  the  middle 
initial  in  all  my  testimony.  When  I  married  Mr.  Clarke  he  spelled  his  name  with- 
ont  the  final  "e,"  but  when  I  went  to  make  this  claim  I  found  he  was  pensioned 
under  the  name  of  Clarke,  so  I  took  the  final  e  to  save  complications;  however,  I 
had  never  used  it  before.  I  had  three  children  by  Mr.  Clarke  that  lived,  to  wit: 
Francis  R.  Clarke,  bom  December  14,  1866;  Alfred  Joseph  Clarke,  bom  March  19, 
1870;  Marie  Clarke,  born  September  9,  1875.  Francis  and  Alfred  were  christened 
in  St.  John  the  Baptist  Church  at  Manayunk,  where  I  was  married,  and  Marie  was 
christened  in  the  St.  Malachi  on  Eleventh  street,  this  city. 

Claimant,  who  is  shown  to  be  a  woman  of  good  reputation  and  whose 
character  is  shown  to  be  excellent  and  unquestioned  by  anyone  but  her 
husband,  has  supported  her  testimony  by  a  large  number  of  witnesses 
of  good  reputation,  who  have  been  intimately  acquainted  with  her,  and 
some  of  whom  have  known  her  prior  to  and  continuously  since  her 
marriage  to  pensioner  in  1866. 

Pensioner  is  shown  to  be  entitled  to  but  slight  credit  by  reason  of 
his  conflicting  testimony.  He  testified  in  his  invalid  claim  before  the 
special  examiner  November  2,  1898,  in  reference  to  his  marriage  to 
claimant,  as  follows: 

I  was  first  married  to  Mary  Gill  in  February,  1866,  at  Manayunk,  Philadelphia, 
Pa.,  by  either  Rev.  P.  A.  Nugent  or  else  by  a  Catholic  priest  named  O'Connor. 

I  had  two  children  by  Mary  Gill — Frank,  now  dead,  and  Albert.  I  have  forgotten 
the  dates  of  their  birth.     I  was  never  divorced  from  Mary  Gill,  but  left  her  in  1874. 

In  a  communication  to  the  Bureau  December  5,  1901,  he  stated: 
"So  far  as  I.  know  I  was  never  married  to  said  Mary  Clark.",  He 
further  alleged  that  his  relations  with  claimant  were  illicit  and  that 
she  deserted  him  at  Hague,  Va.,  in  1875. 

On  October  28,  1899,  he  testified  that  in  the  year  1867  he  was  mar- 
ried  to  Mary  Ann  Gill  and  tried  to  live  with  her  some  three  years 
when  they  separated  by  reason  of  her  immorality,  she  saying  to  him: 
"You  go  your  way  and  I  will  go  mine;"  that  this  was  in  the  year  1875 
Bs  nearly  as  he  could  recall  the  time. 

On  January  27,  1900,  he  testified  that  after  he  left  Passaic,  N.  J.,  in 
1873,  on  account  of  the  conduct  of  his  wife  and  went  to  Philadelphia 
to  board  his  wife  followed  him,  when  he  went  to  Hague,  Va.,  where 
his  parents  lived;  that  later  his  wife  followed  him  there  and  there  was 
a  seeming  reconciliation  and  they  lived  together  until  the  spring  of 
1874r,  when  she  left  him. 

On  July  22,  1902,  he  testified  as  follows: 

About  the  let  of  February,  1866,  after  my  discharge  from  the  Army,  on  awakening 
one  morning,  during  a  drunken  spree  with  several  chums,  I  found  a  woman  in  bed 
with  me,  she  explained  that  she  was  my  wife.  I  had  no  recollection  of  any  marriage 
or  anything  of  the  sort;  but,  at  the  time,  as  I  was  neither  physically  nor  mentally  in 
condition  to  be  interested,  made  no  further  inquiry,  but  continued  on  the  drunk  and 
pwd  no  attention  to  the  incident.  Later  on  this  woman  lived  with  me  intermittently, 
at  intervals  of  one,  two,  and  three  months  at  a  time,  when  she  would  take  herself  off 
whOe  I  was  from  home  at  work,  carrying  with  her  all  we  had,  and  would  remain 
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away  for  a  like  or  longer  period,  and  until  I  would,  by  chance,  come  up  wiili  her 
again,  whereupon  she  would  return  to  me,  remain  for  another  short  time,  wlien  she 
would  go  again.  She  never  said  when  or  where  she  was  going,  where  she  had  been, 
or  what  she  had  been  doing.     This  life  continued  for  a  number  of  years. 

Late  in  1874  I  went  to  the  home  of  my  parents  in  Westmoreland  County,  Va,,  dur- 
ing one  of  the  absences  of  claimant,  engaged  in  building  with  my  father,  at  Hagne, 
and  in  the  following  spring,  some  six  or  eight  months  later,  claimant  came  to  Hague, 
Va.,  and  lived  with  me  in  my  father's  house  for  a  time,  as  I  remember  several  monthi:. 
and  seemed  contented  and  happy.  She  was  treated  kindly  by  me  and  by  all  of  my 
family,  and  apparently  had  come  to  stay.  One  day  in  July  or  August,  1875,  while  I 
was  absent  at  my  work,  she  again  left  my  home  and  deserted  me. 

*  «  *  .      «  »  •  « 

In  order  to  get  to  the  truth  of  the  alleged  marriage  between  claimant  and  me  my 
solicitor  communicated  with  the  rector  of  St.  John  the  Baptist  Church,  Philadelphia, 
where  it  is  alleged  the  marriage  was  performed,  and  on  getting  no  reply,  visited  Phila- 
delphia and  the  rectory,  saw  and  copied  from  the  marriage  record,  page  8,  of  said 
church,  the  following,  viz:  "Feb.  Ist,  66 — in  matrimonimn  conjunxi  Alforedum 
Clarke  et  Catheronan  Gill  a  proclamation  rcte  dispensatos.  Testes  furant  Petrur 
O'llare  et  Maria  Gill.     (Sd.)  P.  A.  Nugent,  rector." 

Supposing  that  the  women  who  claimed  to  have  married  me  knew  that  she  was  the 
party  to  whom  I  had  been  married,  and  being  in  ignorance  of  facts  which  have  einve 
come  to  my  knowledge,  I  assumed  from  an  inspection  of  the  record  that  I  had  been 
married  to  **Mary  A.  Gill,'*  the  claimant,  by  the  name  of  "Catherine  Gill,"  and  so 
charged  in  my  said  bill  of  complaint,  but  this  the  said  claimant  denies,  and  I  am  now 
convinced  that  I  erred  in  this  assumption,  and  am  satisfied  I  was  never  married  to 
claimant  in  any  form  or  by  any  name. 

Peter  O'Hara,  one  of  the  witnesses  named  in  the  church  record, 
testified,  May  21,  1903,  as  follows: 

Affiant  states  that  he  is  personally  acquainted  with  claimant  and  her  husband,  and 
has  known  them  for  the  last  past  forty-nine  and  forty-seven  years,  and  was  present 
at  their  marriage  on  February  1,  1866,  at  St.  Johns  parochial  jesidence  of  St.  John$ 
Roman  Catholic  Church  at  Manayunk,  Philadelphia;  they  were  married  by  Father 
Nugent,  and  affiant  acted  as  groomsman  at  the  marriage. 

Affiant  states  that  he  was  requested  by  claimant's  husband  to  act  as  his  groomsnian 
at  the  marriage,  as  they  had  known  each  other  so  long  and  liad  been  in  the  same 
company  and  regiment  during  the  civil  war,  and  had  been  boys  together. 

Affiant  states  that  a  few  weeks  before  the  marriage  claimant's  husband,  Alfred  R. 
Clarke,  told  him  he  was  under  instructions  of  the  church,  preparing  for  the  marriage: 
and  affiant  asked  claimant's  husband  to  go  and  take  a  drink;  claimant's  husband 
said  he  could  not,  as  he  dare  not  go  to  his  affianced's  house  with  the  smell  of  liquor 
upon  him,  as  she  objected  to  having  anything  to  do  with  anyone  who  drank  intoxi- 
cating liquor;  affiant  further  states  that  claimant's  husband  at  the  time  of  the  mar- 
riage to  claimant  was  entirely  sober,  and,  so  far  as  he  knew,  had  not  taken  any  liquor 
of  any  kind. 

It  is  evident  that  pensioner  has  sought  to  take  advantage  of  a  clerical 
error  in  the  church  record  of  his  marriage  to  claimant,  where  the  name 
of  claimant's  sister  Catherine,  who  was  present  as  a  witness,  was 
erroneously  inserted,  and  the  name  of  the  bride  and  the  witness  were 
erroneously  interchanged,  and  that  by  reason  of  this  clerical  mistake 
he  has  sought  to  deny  his  marriage  to  claimant  and  to  bastardize  his 
children,  in  order  to  shield  himself  from  his  own  wrongful  and  illegal 
acts.     Not  only  this,  but  after  his  marriage  to  his  second  wife,  by 
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whom  it  appears  he  has  a  family  of  children,  he  returned  to  claimant 
and  sought  to  resume  marital  relations  with  her  in  the  latter  part  of 
November,  1899,  denying  that  he  had  remarried,  claiming  his  rights 
as  her  husband,  and  urging  his  children  to  persuade  their  mother  to 
permit  him  to  again  cohabit  with  her  as  her  husband. 

Alfred  J.  Clarke  testified  before  the  special  examiner  at  Philadel- 
phia, Pa.,  April  13,  1903,  as  follows: 

I  am  a  son  of  Mar>'  A.  Clarke,  this  claimant,  and  of  Alfred  R.  Clarke,  the  soldier. 
I  was  born  in  Manayunk,  on  March  19, 1870,  as  I  have  been  told  and  always  believed. 
I  have  an  indistinct  recollection  of  my  father  as  a  child.  My  first  and  only  recollec- 
tion of  him  afi  a  child  were  while  we  live<l  in  the  neighborhood  of  Broad  and  South 
streets.  1  remember  we  lived  in  a  small  street  there  near  that  locality,  but  I  do  not 
remember  the  name  of  the  street  (Kater).  I  distinctly  remember  my  father  being 
there  with  us,  but  I  can  not  remember  much  of  our  history  there.  The  next  time  I 
ever  saw  my  father  was  about  Thanksgiving  time  in  1899,  when  he  came  to  our 
house  where  we  then  resided  at  No.  2340  Fairhill  street.  He  came  there  several 
times  during  the  period  of  about  a  week.  I  came  home  one  day  at  noon  and  he  was 
there.  My  mother  told  me  it  was  my  father.  He  addressed  me  aa  his  son  and 
seemed  pleased  to  be  there.  After  that  first  visit  he  came  there  in  the  evenings  when 
I  was  free  to  go  out,  and  I  took  him  out  several  times  and  bought  him  cigars  and 
talked  with  him  about  himself.  He  told  me  that  he  had  come  there  for  the  purpose 
of  making  up  with  mother  and  that  he  wanted  to  live  with  her  again,  but  he  said  she 
did  not  seem  to  care  for  him.  He  asked  me  to  intercede  with  mother  in  his  behalf 
and  said  if  she  would  live  with  him  he  would  go  and  get  his  tools  and  we  would 
start  in  the  carpenter  business  together.  He  said  his  tools  were  down  South  some- 
where, and  he  said  he  had  come  there  from  Georgia.  He  said  he  owned  a  farm 
down  in  Geoi^  and  had  been  down  there  all  the  years  he  had  been  away.  My 
mother  and  father  did  not  talk  over  their  affairs  in  my  presence.  He  told  me  that 
mother  had  refused  to  live  with  him  again,  but  he  did  not  say  why  she  had  refused 
to  do  so.  I  told  him  that  we  had  always  heard  that  he  was  dead,  but  that  I  did  not 
believe  it.  He  said  he  knew  that  my  mother  was  not  dead.  He  made  no  excuses 
for  not  returning  home  before.  He  said  he  had  started  to  do  so  several  times  but 
something  had  happened  to  prevent  it.  No;  I  did  not  ask  him  if  he  had  been  mar- 
ried again  down  South.  No;  I  did  not  hear  my  mother  ask  him  if  he  hsd  got  mar- 
ried again.  He  took  several  meals  at  the  house  upon  my  invitations,  and  I  asked 
him  to  come  back  again  on  several  occasions.  No,  sir;  he  did  not  stay  at  the  house 
overnight  at  any  time.  He  told  us  he  was  staying  at  the  United  States  Hotel  at 
Manayunk.  No,  sir;  I  did  not  ask  my  mother  to  live  with  my  father  again,  but  I 
told  my  mother  what  he  had  said  to  me  and  that  he  wanted  to  come  back.  She 
said  that  she  would 'never  live  with  him  again.  In  fact,  I  w^as  not  in  favor  of  him 
coming  back,  because  I  did  not  think  he  had  used  my  mother  right  at  first,  and  I 
was  satisfied  he  would  not  have  done  right  again.  Finally,  he  disappeared  and 
we  have  not  seen  him  since  that  time.  I  have  since  learned  that  he  was  in  Wash- 
ington, although  he  denied  that  he  had  been  living  in  Washington  at  all.  No,  sir; 
I  am  not  married.  I  have  always  lived  with  my  mother  all  my  lifetime.  She  sup- 
ported and  raised  us  three  children  and  we  have  always  lived  together.  My  older 
brothers  died  ten  years  ago.  My  sister  and  I  have  lived  together  with  mother 
always.  No,  sir;  my  mother  has  not  married  again.  My  mother  had  always  thought 
that  father  was  dead  until  she  got  word  from  Washington  that  he  was  alive.  I  had 
never  believed  that  he  was  dead,  however.  I  always  thought  he  would  turn  up 
some  day.  I  had  no  doubt  that  his  object  in  coming  to  get  mother  to  make  up  with 
him  three  years  ago  was  to  compromise  her  in  some  way  so  that  he  could  get  the 
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pension  again.  No,  sir;  my  mother  would  have  nothing  to  do  with  him,  and  he 
was  not  invited  to  remain  overnight.  In  fact,  my  mother  did  not  invite  him  to  the 
meals  he  took  in  the  house.  Mother  told  my  sister  and  I  that  if  we  wished  to  do  so 
we  could  invite  him  to  meals  when  he  was  there,  but  she  would  not  invite  him. 

Mrs.  Marie  Redel  testified  at  same  time  and  place  as  follows: 

I  am  a  daughter  of  Mar}'  A.  Clarke,  this  claimant,  and  of  Alfred  R.  Clark^,  the 
soldier.  I  have  been  told  and  always  understood  that  I  was  bom  on  September  9, 
1875,  in  this  city,  and  1  have  always  understood  that  my  parents  were  separated 
prior  to  my  birth.  I  always  understood  and  believed  that  father  was  dead  mitil 
mother  heard  to  the  contrary  when  she  had  applied  for  pension  as  his  widow.  I 
have  been  married  ten  years,  but  I  have  always  lived  with  my  mother  ever  since  1 
can  remember  anything,  and  I  am  living  with  her  now.  She  raised  me  and  my  two 
brothers,  Francis  and  Alfred.  Francis  died  about  ten  years  ago.  I  never  saw  my 
Either  until  some  time  in  November,  18d9,  when  he  came  to  our  house,  No.  2340 
Fairhill  street,  this  city.  I  was  not  at  hpme  when  he  came  there,  as  I  was  then 
working,  but  when  I  came  home  at  noon  he  was  there.  My  mother  introduced  him 
to  me  as  my  father.  He  kissed  me  and  called  me  his  daughter,  although  he  said  he 
had  never  seen  me,  as  I  was  bom  after  he  went  away.  I  knew  from  my  mother  the 
history  of  his  deserting  her  and  going  away  before  my  birth.  He  told  us  that  he 
had  come  from  some  place  in  the  South  at  that  time.  He  said  he  had  been  wander- 
ing around  from  one  place  to  another  all  the  years  he  had  been  away  from  home.  I 
remember  that  my  mother  asked  him  in  my  presence  if  he  had  not  been  married 
again,  and  he  denied  it.  He  told  me  that  he  came  there  to  get  mother  to  make 
up  with  him,  and  that  if  she  would  live  with  him  again  he  would  do  better.  He 
offered  to  take  me  out  West  with  him  if  I  would  go.  His  idea  was  to  take  me  on  a 
pleasure  trip.  I  told  him  I  would  go  with  him,  but  he  left  the  next  day  and  I  have 
not  seen  him  since. 

Yes,  sir;  I  heard  father  coaxing  mother  to  live  with  him  again,  but  she  said  she 
would  not  live  with  him  again.  No,  sir;  we  did  not  know  when  he  was  there  that 
he  was  married  again,  but  mother  learned  it  afterwards.  No,  sir;  we  never  knew  or 
heard  that  my  father  was  living  until  my  mother  got  notice  from  the  Pension  Bareaa 
to  that  effect.  I  always  supposed  that  he  was  dead,  but  we  had  no  proof  of  the  fact 
My  father  said  that  he  owned  some  property  down  South,  but  I  do  not  remember  if 
he  said  whereabouts  he  owned  the  property.  He  took  several  meals  at  the  boose 
and  was  there  several  times  in  the  evenings,  but  he  never  remained  there  over  night, 
nor  would  my  mother  have  anything  to  do  with  him.  He  coaxed  and  tried  to  per- 
suade mother  to  live  with  him  again,  but  she  refused  to  do  so.  No,  sir;  my  mother 
has  never  remarried  in  all  the  years  my  father  was  away.  We  children  have  al  wa}-8 
been  with  her  and  had  our  homes  together.  My  mother  has  no  property  or  means  of 
any  kind;  she  is  entirely  dependent  upon  her  daily  labor  for  support,  with  the  help 
that  my  brother  and  I  give  her.  Her  eyesight  has  nearly  failed  her,  so  that  she  can 
not  do  the  work  she  formerly  could.  No,  sir;  my  father  has  not  written  to  me  or 
any  of  the  rest  of  us  since  he  was  here  three  years  ago,  and  he  had  never  written  to 
any  of  us  in  all  the  years  he  was  away.  I  heard  him  say  that  he  knew  mother  was 
not  dead,  but  he  did  not  say  how  he  knew  the  fact.  He  said  he  heard  of  my  brother 
Francis's  death  when  it  occurred,  and  he  said  he  always  knew  that  he  had  a  daughter 
living.  When  1  was  a  child  I  used  to  visit  my  Aunt  Emily  (Mrs.  Bartle) ,  and  I  have 
asked  her  many  times  if  she  knew  what  became  of  my  father,  but  she  always  tamed 
the  subject  in  some  way.  I  remember  that  she  used  to  tell  me  that  I  looked  very 
much  like  my  father.  When  my  brother  died  Uncle  Edgar  Clarke,  my  father's 
brother,  attended  the  funeral,  as  also  did  his  sister,  Mrs.  Emily  Bartle.  Since  my 
father's  visit  I  have  had  a  different  opinion  of  him  than  I  had  before.  He  said  he 
was  going  to  send  South  and  get  his  tools  and  come  here  to  live.,  but  so  far  I  know  he 
has  not  done  so. 
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The  testimony  of  the  two  foregoing  witnesses  is  also  corroborated 
by  other  reputable  witnesses  who,  however,  fix  the  time  of  his  visit  as 
about  Thanksgiving,  1900,  instead  of  1899.  This,  however,  is  but  an 
immaterial  variance.  Whether  it  was  in  1899  or  1900  the  obloquy  of 
his  conduct  remains,  and  adds  another  refutation  to  his  testimony  and 
contention  that  he  was  never  married  to  claimant. 

Claimant,  having  been  deserted  b}^  her  husband,  was  entitled  to  her 
separate  domicile.  His  marital  duty  required  him  to  return  to  her  in 
order  to  terminate  the  period  of  his  desertion,  and  if  upon  his 
return  to  her  domicile  with  the  offer  to  resume  marital  relations  she 
was  legally  justified  in  refusing  to  accept  his  offer,  she  is  not  charge- 
able with  desertion  by  reason  of  such  refusal.  Kendall  v.  Kendall 
(14  P.  D.,  169);  BjTusv.  Byrns  (Ibid.,  404);  Calvin  v.  Reed  (55  Pa. 
St.,  375);  Williamsport  v.  Eldred  (84  Pa.  St.,  429-432.) 

It  is  evident  from  the  testimony  of  reputable  witnesses,  as  well 
as  pensioner's  own  admission,  that  claimant's  visit  to  her  husband  at 
Hague,  Va.,  was  prior  to  their  removal  to  Passaic,  N.  J.,  and  prior 
to  his  desertion  of  her  in  Philadelphia,  Pa.,  in  July,  1875.  Whatever 
offense  she  committed,  if  any,  in  leaving  her  husband  at  Hague,  Va., 
was  subsequently  condoned  by  their  cohabitation  at  Passaic,  N.  J., 
and  Philadelphia,  Pa.  So,  also,  the  fact  that  there  is  no  official  record 
of  the  marriage  of  claimant  and  pensioner,  as  required  by  the  laws  of 
Pennsylvania,  does  not  affect  the  validity  of  the  marriage  merely 
because  the  law  as  to  the  recording  of  the  marriage  is  not  complied 
with.  At  most  it  could  only  raise  an  adverse  rebuttable  presumption, 
which,  in  this  case,  is  outweighed  by  proof  of  marriage  in  fact.  Even 
if  there  had  been  no  marriage  ceremony  the  evidence  establishes  a 
valid  common-law  marriage  under  the  laws  of  Pennsylvania. 

The  fact  that  pensioner's  suit  against  claimant  for  divorce,  com- 
menced in  1900,  is  still  pending,  affords  no  sufficient  reason  for  further 
delaying  the  consideration  of  his  appeal  or  directing  further  special 
examination. 

The  Bureau  action  appealed  from,  as  well  as  the  action  subsequent 
to  the  last  special  examination,  appears  to  have  been  fully  justified 
by  the  evidence  in  the  case  and  said  action  is  accordingly  affirmed. 


XIMITATION— ACT  MARCH  8,  187»-OIlPHAN  BROTHEBS  AXI>  SISTERS* 

Maby  C.  Fleming,  roRMESLY  Bassett  (as  minor  sister). 

The  proviflo  to  the  act  of  March  3,  1879,  excepting  from  the  limitation  therein  pre- 
scribed as  to  date  of  filing  *'  claims  by  or  in  behalf  of  insane  persons  and  children 
onder  16  years  of  age"  does  not  apply  to  claims  of  orphan  brothers  and  sisters. 
Minor  sisters  of  Alexander  Sutton  (8  P.  D.,  137);  Lucy  Hunt  (9  P.  D.,  160); 
dependent  sister  of  William  A.  Baker  (ibid.,  504). 
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Assistant  Secretary  M.  W»  Miller  to  the  Cmninissioner  of  Pefutians^ 

May  U,  1901^. 

The  appellant,  Mary  C.  Fleming  (formerly  Bassett),  filed  on  October 
2,  1888,  a  claim  for  pension  as  the  dependent  sister  of  James  Bassett, 
deceased,  who  enlisted  as  a  private  in  Company  C,  Forty-ninth  Indiana 
Infantry,  on  October  26,  1861,  aud  was  killed  in  action  near  Port 
Hudson,  Miss.,  May  1, 1863.  Said  claim  was  rejected  in  August,  1897, 
on  the  ground  that  as  the  claim  was  not  filed  until  after  July  1,  1S80, 
and  the  claimant  was  then  over  16  years  of  age,  having  been  bom  in 
1860,  there  was  no  period  during  which  she  could  be  pensioned.  From 
that  action  an  appeal  was  taken  April  20,  1904,  the  contention  being 
that  as  the  claimant  was  a  child  under  16  years  of  age  when  the  right 
to  pension  accrued,  she  is  exempted  from  the  limitation  as  to  filing 
contained  in  the  act  of  March  3,  1879,  and  is  entitled  to  pension  from 
the  date  of  the  death  of  the  person  having  the  prior  right,  regardless 
of  the  date  of  making  application. 

This  question  has  been  fully  considered  by  the  Department  before 
and  the  holding  has  been  adverse  to  the  appellant's  contention.  In  the 
case  of  the  minor  sisters  of  Alexander  Sutton  (8  P.  D.,  137)  it  was 
said: 

The  grant  in  section  4707,  apon  which  this  claim  rests,  is  made  to  orphan  brothers 
and  sisters  under  16  years  of  age,  subject  to  the  other  conditions  therein.  In  a  gen- 
eral sense  these  brothers  and  sisters  are  children,  but  they  are  not  granted  i^eusions 
in  that  relation.  They  derive  pension  through  the  soldier  not  as  "children"  of  any- 
one, but  as  his  ''orphan  brothers  and  sisters,*'  and  it  is  in^  the  latter  relation  only 
that  the  law  gives  them  tlie  right  to  pension.  None  but  the  children  of  the  soldier 
himself  are  pensioned  as  *'  children."  In  every  instance  where  the  clause  "children 
under  16  years  of  age"  is  useci  in  the  pension  laws  the  reference  is  uniformly  (save  in 
the  act  of  March  2,  1895)  to  the  children  of  the  soldier  and  to  no  others. 

It  would  seem  that  the  claims  of  a  soldier's  orphan  brothers  and  sisters  are  within 
the  reason  of  the  law  which  except  those  filed  by  or  in  behalf  of  a  soldier's  own  chil- 
dren from  the  limitation  of  the  second  section  of  the  act  of  March  3,  1879;  but  like- 
wise, it  may  be  urged,  are  the  claims  of  children  and  insane  persons  under  the  act  of 
June  27, 1890,  as  to  the  limitation  therein  concerning  the  commencement  of  pension. 
But  Congress  has  not  seen  fit  to  act  upon  this  reason  and  remove  the  limitations  in 
any  claims  except  those  specified  in  said  second  section.  This  Department  can  only 
execute  the  law  as  it  is,  and  according  to  its  intent  as  gathered  from  the  language  of 
the  law  itself.  The  claims  of  orphan  brothers  and  sisters  are  not  believed  to  be 
included  within  the  exception  above  indicated. 

The  decision  in  the  Sutton  case  was  affirmed  in  the  case  of  Lucy  Hunt 
(9  P.  D.,  160)  and  again  in  the  case  of  the  dependent  sister  of  William 
A.  Baker  (ibid.,  504). 

The  brief  argument  submitted  by  the  appellant  in  this  case  presents 
no  points  that  were  not  considered  in  the  cases  above  referred  to,  and 
there  seems  to  be  no  good  reason  for  further  discussion  of  the  question 
at  issue. 

Tlie  action  appealed  from  is  affirmed. 
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MARRIAGE— 9L.A\T2S— LAWS  OF  MISSOtTRI— EVTDENCE. 

Minors  of  John  Bluford. 

A  slave  marria^i^e  waa  abeolutely  void  in  Missouri   unless  ratified  subsequent  to 

emancipation  of  the  parties. 
The  question  of  ratification  of  such  a  marriage  Ih  one  of  fact,  to  ]>e  determined  from 

all  the  facts,  circumstances,  and  conditions  in  the  case,  as  shown  by  the  evidence. 

Assistant  Secretary  M.   W.  Miller  to  the  CoTinrnssumei'  of  Pensioi^s^ 

May  U,  1904. 

On  September  22,  1890,  Paul  Gaston,  as  guardian  of  Ida  and  Teresa 
Bluford,  minors,  filed  this  claim  (No.  463139)  for  pension  under  the 
act  of  June  27,  1890,  on  account  of  the  service  of  John  Bluford,  father 
of  said  minors,  formerly  of  Company  I,  Sixty-fifth  U.  S.  Colored 
Volunteer  Infantry,  and  deceased  December  12,  1883,  as  alleged. 

Said  claim  was  rejected  January  3,  1903,  on  the  ground  that  the 
evidence  shows  that  at  the  date  of  soldier's  marriage  to  said  minors' 
mother,  February  8,  1868,  he  had  a  living  and  undivorced  wife;  that 
such  marriage,  therefore,  was  invalid  and  void,  and  that  they,  said 
minors,  are  accordingly  not  legitimate  and  are  not  pensionable. 

In  this  appeal,  filed  January  21,  1903,  the  prior  maiTiage  of  the 
soldier  as  a  slave  is  admitted;  also,  that  he  and  his  fonner  slave  wife 
cohabited  for  a  while  after  their,  emancipation;  but  it  is  contended  no 
valid  marriage  between  them  ever  existed  because  they  failed  to  con- 
form to  the  requirements  of  the  act  of  February  20,  1865,  of  the 
legislature  of  Missouri,  where  the}'  resided;  and,  therefore,  that  such 
prior  supposed  marriage  of  soldier  constituted  no  impediment  in  law 
to  his  said  marriage  to  the  mother  of  these  minors. 

Said  minors'  mother  died,  as  alleged,  in  1890,  without  having  filed 
any  claim  for  pension.  On  September  13,  1879,  however,  the  soldier's 
alleged  slave  wife  filed  a  claim  as  his  widow,  which  was  rejected  Jan- 
uary 3,  1903,  on  the  ground  that  her  conduct  since  August  7,  1882, 
had  been  such  as  to  forfeit,  under  the  provisions  of  the  act  of  that 
date,  her  title  to  pension  as  such  widow,  and  that  his  fatal  disease  orig- 
inated prior  to  his  enlistment,  as  shown  by  the  records  of  the  War 
Department. 

Said  widow  claimant  testifies  on  special  examination  that  she  and 
soldier  were  ceremonially  married  as  slaves  March  20,  1859,  near 
Paris,  Mo.,  and  cohabited  as  slaves,  bearing  three  children,  up  to  his 
enlistment;  that  they  corresponded  during  his  service,  and  on  his  dis- 
charge, November  20,  1864,  he  returned  to  her  in  Paris,  about  three 
weeks  before  Christmas  of  that  year;  that  he  was  then,  and  remained 
for  some  time,  sick,  and  on  recovery  went  to  Hannibal,  Mo.,  rented  a 
house,  and  sent  for  her;  that  she  went  there  about  February  9,  1865, 
and  lived  with  him  as  his  wife  until  October,  1865,  when  he  left  her, 
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for  no  reason  she  knows  of,  unless  it  was  her  dark  color,  he  being 
proud  of  his  light  color  and  his  captain  having  told  him  he  should 
have  a  light  woman;  that  he  went  to  Galesburg,  DL,  and  she  ""fol- 
lowed him  up  and  made  it  hot  for  him,"  but  *'  he  got  out  of  her  reach 
there"  and  she  returned  to  Hannibal;  that  on  hearing  of  his  return  to 
Galesburg  she  again  went  there  and  remained,  with  her  child,  for 
seven  or  eight  months,  but  did  not  live  with  him  as  husband  and  wife, 
and  she  then  returned  to  Hannibal,  where  she  has  since  resided,  and 
where  on  September  7,  1875,  as  shown  also  of  record,  she  married 
Louis  Wilson,  with  whom  she  lived  until  his  death  in  1895. 

A  week  after  his  marriage  to  these  minors'  mother,  also  shown  of 
record,  in  New  London,  Ralls  County,  Mo.,  he  came  to  Hannibal  and 
lived  there  until  his  death,  his  children  by  her  associating  with  his  by 
said  former  slave  wife,  all  the  latter  of  whom  were  born  prior  to  his 
enlistment.  Said  former  slave  wife  testified  she  was  persuaded  by  her 
friends  not  to  prosecute  him  for  bigamy,  when  he  returned  to  Hanni- 
bal; that  she  never  heard  he  claimed  she  was  not  his  wife,  because 
they  were  not  remarried  as  provided  in  said  act  of  February  20,  1865, 
'••if  there  is  such  act,"  she  says;  and  that  on  his  deathbed  he  sent  for 
her  and  asked  if  she  had  anything  against  him,  when  she  told  him  if 
he  was  at  peace  with  God,  she  was  with  him. 

The  only  other  witness  is  the  sister  of  this  former  slave  wife,  who 
corroborates  the  latter  as  to  the  fact  of  a  slave  marriage  and  substan- 
tially, as  to  cohabitation,  as  husband  and  wife,  up  to  enlistment  and 
after  service. 

Her  sister,  she  says,  was  living  with  her  and  her  husband  in  Paris, 
Mo.,  when  the  soldier  returned  from  service,  and  he  came  to  their 
house  and  remained  there  until  she  and  her  husband  went  to  Hannibal; 
that  the  soldier  then  sent  money  to  her  sister  to  come  to  him  and  they 
went  there  about  February  10,  1865;  that  her  sister  and  soldier  lived 
together  at  Hannibal  as  husband  and  wife  for  three  or  four  months, 
when  he  went  to  Galesburg  "to  do  better"  and  to  see  an  aunt,  and  her 
sister  followed  him,  "but  not  on  his  invitation." 

The  testimony  in  this  case  is  exceedingly  meager,  but  the  facts  as 
testified  to  are  suflScient  for  the  proper  disposition  of  the  appealed 
claim.  The  only  question  is,  as  to  the  legitimacy  of  these  minors, 
which  depends  alone  upon  the  validity,  under  the  laws  of  the  State  of 
Missouri,  of  the  marriage  between  their  parents  on  February  8,  1868, 
in  that  State,  which  question  as  to  validity  of  that  marriage  depends 
in  turn  upon  the  validity  of  the  alleged  prior  marriage  to  the  widow 
claimant. 

In  the  case  of  Johnson  v.  Johnson  (45  Mo. ,  595)  the  supreme  court 
of  Missouri  held  that  a  slave  marriage  was  "  absolutely  void  in  l^al 
contemplation,"  but  that  its  moral  standing  was  such  that,  analogous 
to  the  marriage  of  a  party  under  the  age  of  legal  consent,  or  to  that 
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of  an  insane  person,  it  could  or  might  be  ratified  after  emancipation 
of  the  parties  to  such  slave  marriage,  the  same  as  the  ratification  of  a 
marriage  under  age  or  insanity  or  other  disability  after  the  removal 
of  such  disability. 

In  that  case  a  slave  was  married  to  a  free  woman  in  1849;  he  was 
freed  in  1850,  and  continued  to  live  with  her  until  1863,  when  she 
sued  for  divorce,  and  the  court  held — 

that  Ba  the  appellant,  when  he  was  emancipated,  continued  to  live  and  cohahit  with 
the  respondent,  and  constantly  acknowledged  her  as  his  wife,  the  marn^^  should 
be  recognized  and  deemed  valid. 

It  is  noted  that  the  controlling  fact  in  that  case  was  the  constant 
acknowledgment  by  the  husband  of  the  wife  for  thirteen  years,  a  fact 
which  markedly  distinguishes  that  case  from  this,  in  which  there  was 
no  such  prolonged  acknowledgment  subsequent  to  his  emancipation 
by  the  soldier  of  his  former  slave  wife  as  to  characterize  such 
acknowledgment  as  *' constant,"  but,  on  the  contrary,  he,  within  a 
very  few  months,  left  her,  refused  twice  subsequently  on  her  impor- 
tunities to  renew  marital  relations  with  her,  and  a  few  years  later 
remarried  and  removed  to  the  town  wherein  she  resided,  and  where 
she  not  only  made  no  objection  during  his  or  her  subsequent  residence 
there  of  eleven  years,  to  his  living  with  the  one  whom  he  brought 
there  as  his  wife,  but  she  herself  remarried,  impliedly  admitting  no 
marital  relation  then  existed  between  her  and  him. 

These  facts  alone  are  sufficient  to  show  that  the  soldier  repudiated 
after  his  emancipation  any  legal  marriage  with  his  slave  wife.  But 
there  is  further  and  stronger  significance  in  his  conduct  in  its  relation 
to  the  act  of  February  20,  1865,  above  mentioned^  which  provided: 

(1)  That  in  all  cases  where  persons  of  color  heretofore  held  as  slaves  in  the  State 
of  Missouri  have  cohabited  together  as  husband  and  wife,  it  shall  be  the  duty  of 
persons  thus  cohabiting  to  appear  before  a  justice  of  the  peace  of  the  township 
where  they  reside,  or  before  any  oflScer  authorized  to  perform  the  ceremony  of 
marriage,  and  it  shall  be  the  duty  of  such  officer  to  join  in  marriage  the  persons 
thus  applying  and  to  keep  a  record  of  the  same. 

«  «  *  *  '     *  «  « 

(6)  Free  persons  of  color  living  or  cohabiting  together  as  husband  and  wife  with- 
out being  married  according  to  the  provisions  of  this  act,  after  twelve  months  from 
its  passage,  shall  be  liable  to  criminal  prosecution:  Providedj  hcnvever.  That  this  sec- 
tion shall  not  extend  to  colored  persons  who  have  enlisted  in  the  service  of  the 
United  States  or  State  of  Missouri,  who  shall  not  be  subjected  to  any  penalty  for  its 
violation  until  six  months  after  their  discharge  from  said  service. 

It  must  be  presumed  that  all  citizens  of  that  State  had  knowledge  of 
this  act  of  the  Missouri  legislature  requiring  that  colored  persons, 
former  slaves,  should  formally  marry  within  twelve  months  after  the 
passage  of  said  act,  under  penalty  for  failure  so  to  marry.  Special 
significance,  therefore,  attaches  to  the  soldier's  desertion  of  his  former 
slave  wife  at  the  time  he  did,  very  shortly,  only,  before  the  expiration 
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of  the  period  within  which  he  must  formally  marry  her  or  be  liable  to 
prosecution  for  unlawful  cohabitation.  The  only  alternative  was  to 
leave  her,  and  the  fact  that  he  did  imports  strongly  that  he  did  not 
intend  lawful  marriage  with  her. 

Her  own  conduct  also  tends  to  show  that  there  was  no  mutual  mari- 
tal intent  in  their  subsequent  cohabitation.  She,  doubtless,  wished 
to  become  his  lawful  wife,  but  on  his  refusal  to  marry  her  she  acqui- 
esced, made  no  attempt  to  prosecute  him,  and  herself  remarried.  The 
irresistible  conclusion  from  all  these  facts  and  circumstances  is  that 
there  was  no  ratification  in  fact,  after  their  emancipation,  of  the  slave 
marriage  between  them,  and  there  was,  therefore,  under  the  decision 
in  the  case  of  Johnson  v,  Johnson  (supra)  no  valid  marriage  at  any 
time  between  the  two,  and  their  relations  constituted  no  bar  to  his  mar- 
riage to  the  mother  of  these  minors.  The  latter  was,  accordingly,  a 
valid  marriage  and  the}^  are  legitimate  children  of  the  soldier. 

The  action  appealed  from  is  reversed,  and  you  will  readjudicate  the 
appealed  claim  in  accordance  with  the  foregoing. 


service-i.ength  of  service— traveii  pay. 

Susan  F.  Alsup,  alias  Bean  (widow). 

Travel  pay  alloweti  the  soldier  to  and  from  the  point  of  rendezvous  was  not  pay  for 
actual  military  service,  but  was  pay  for  time  and  expenses  allowed  recruits  and 
discharged  soldiers,  and  precludes  their  being  considered  as  in  actual  militarj'^ 
service  during  the  time  they  were  actually  entitled  to  receive  it. 

Assistant  Secretary  M.   W,  Milhr  to  the  Cojmnissioiier  of  Pensims^ 

May  U,  1904, 

Susan  F.  Alsup  filed  a  claim.  No.  7143,  May  10,  1897,  for  pension 
under  the  act  of  July  27,  1892,  as  the  widow  of  Elijah  Alsup,  who 
served  under  the  name  of  Elijah  Bean  in  Captain  Loyall's  C!ompany, 
Second  Georgia  Volunteers,  Creek  war.  The  claim  was  rejected 
October  4,  1897,  on  the  ground  that  the  soldier  did  not  serve  the 
requisite  thirty  days  as  shown  by  the  report  of  the  War  Department 

The  recognized  attorney  appealed  from  this  action  January  17, 
1903,  contending  that  on  a  basis  of  one  day's  service  for  every  20 
miles  of  travel  to  and  from  his  home  the  claimant  would  be  entitled 
to  pension. 

The  records  of  the  War  Department  show  that  the  soldier  was 
enrolled  at  Columbus,  Ga.,  June  9,  1836,  and  mustered  out  with  com- 
pany July  7,  1S3H,  at  Columbus,  Ga.  The  records  of  the  Auditor  for 
the  War  Department  show  that  he  was  allowed  twelve  days'  travel 
pay.  Evidently  the  place  of  rendezvous  for  the  company  in  which 
the  soldier  s(»rved  was  Columbus,  Ga.,  where  he  was  enrolled  and 
mustered  out. 
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Section  1651,  Revised  Statutes,  provides  that  when  the  militia  is 
called  into  actual  service  their  pay  shall  be  deemed  to  commence  from 
the  day  of  their  appearing  at  the  place  of  battalion,  regimental,  or 
brigade  rendezvous. 

Outside  of  the  period  of  service  indicated  by  the  rolls  on  file  in  the 
War  Department,  the  Government  of  the  United  States  had  no  juris- 
diction over  the  soldier  from  the  date  he  was  mustered  out  of  the 
service  with  his  company,  and  pay  allowed  for  expenses  by  travel, 
etc.,  after  his  discharge  from  the  service  can  not,  under  the  law,  be 
considered  as  pay  for  service  as  a  soldier. 

In  the  case  of  David  J.  Bailey  (7  P.  D.,  173),  the  Department  held: 

Under  the  provisions  of  the  act  of  July  27,  1892,  period  of  service  commences 
from  the  date  when  a  claimant  appeared  at  the  place  of  battalion,  regimental,  or 
brigade  rendezvous  designated  in  proper  orders,  and  ends  at  the  date  when  he  reaches 
eaid  rendezvous  on  his  return,  or  (sec.  4701,  Rev.  Stat.)  the  date  of  individual  dis- 
charge, or  the  date  when  the  organization  to  which  he  belonged  was  disbanded. 
(Houston  r.  Moore  5  Wheaton,  4  U.  S.  R.,  535.) 

'    So,  in  the  case  of  Catherine  Waters  (9  P.  D.,  206),  the  Department, 
in  discussing  the  question  at  issue,  said  among  other  things: 

The  facta  ehown  by  the  records  are  conclusive  upon  this  Department  as  to  the 
length  of  8er\ice  rendered  by  the  soldier  in  the  Florida  war,  which  in  this  case  is 
seven  days'  actual  service. 

The  travel  pay  allowed  the  soldier  to  and  from  the  point  of  rendezvous  was  not 
pay  for  actual  military  service,  but  was  pay  for  time  and  expenses  allowed  recruits 
and  discharged  soldiers,  and  precludes  their  being  considered  as  in  military  service 
during  the  time  they  were  entitled  to  receive  it. 

In  harmony  with  these  decisions  the  Department  feels  constrainccl 
to  hold  that  the  claimant  is  not  entitled  to  pension  under  the  act  of 
July  27,  1892,  for  the  reason  that  the  soldier  did  not  serve  the  required 
thirty  days. 

The  action  appealed  from  is  affirmed. 


L.INE  or  DUTY— SEXII.E  CATARACT. 

Jeremiah  Bowman. 

A  disability  due  to  senile  cataract  is  not  pensionable  under  the  general  law  as  con- 
strued by  the  Attorney-General  (7  Op.,  149),  Ijecause  the  same  is  not  due  to  the 
service  in  line  of  duty. 

Amstaiit  Secretary  M*   W,  Miller  to  the   Com  mi Hsi oner  of  PetisioriH^ 

May  U,  IGOJ^. 

This  appellant,  Jeremiah  Bowman,  was  in  the  Regular  Army,  under 
successive  reenlistments,  from  January  25,  1875,  to  January  24, 1902, 
being  finally  discharged  from  Company  B,  Twenty -fourth  U.  S.  Infan- 
try, because  of  senile  cataract  of  both  eyes. 
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His  claim  for  pension,  filed  January  29,  1902,  on  account  of  loss  of 
vision,  was  rejected  January  2, 1903,  on  the  ground  that  said  disability 
was  not  due  to  his  military  service;  and  he  appealed  January  21, 1903, 
contending  that  it  is  most  unjust  to  reject  such  a  claim  after  a  soldier 
has  served  so  long  and  the  disability  actually  arose  in  service. 

Whatever  injustice  may  appear  in  such  or  any  case,  the  Department 
can  only  decide  the  case  under  and  in  accordance  with  the  laws  of 
Congress  establishing  title  to  pension  and  the  settled  practice  of  the 
Department  under  such  laws  as  construed  by  the  Department.  The 
law  is  positive  and  clear  that  a  cause  of  disability,  to  be  pensionable, 
must  be  appurtenant  to,  dependent  upon,  or  connected  with  acts  within 
the  line  of  duty  in  service.  This  has  been  construed  by  the  Attorney- 
General  of  the  United  States  (Attorney-General  Gushing  in  1855,  7 
Op.,  149)  as  follows: 

To  determine  the  right  of  pension  the  question  is  not  whether,  when  the  caose  of 
disability  or  death  occurred,  the  party  was  on  duty  or  not  in  active  service,  or  on 
furlough  or  leave,  in  arrest  or  not,  but  whether,  in  any  of  the  possible  conditions  of 
service,  the  cause  of  disability  or  death  was  appurtenant  to,  dependent  upon,  or  con- 
nected with  acts  without  or  acts  within  the  line  of  duty. 

And  he  states  in  this  opinion,  very  appositely  to  this  claimant's 
case,  that — 

Neither  the  bad  man  who  dies  of  his  incorrigible  ^Hces,  nor  the  good  man  who, 
at  the  full  maturity  of  blameless  life,  dies  in  the  course  of  nature  of  any  of  the  mala- 
dies incident  to  old  age,  can  be  said  to  die  of  ''disease  contracted  while  in  the  line  of 
duty." 

*  And  he  continues: 

In  fine,  the  phrase  "line  of  duty"  is  an  apt  one,  to  note  that  an  act  of  duty  per- 
formed must  have  relation  of  causation,  mediate  or  immediate,  to  the  wound,  the 
casualty,  injury,  or  the  disease  producing  disability  or  death. 

These  rules,  carefully  evolved  and  enunciated  by  the  highest  legal 
official  of  the  National  Government  nearly  50  years  ago  have  remained 
in  force  ever  since,  and  comment  thereon  is  unnecessary. 

It  is  obvious  that,  under  the  law  as  thus  construed  and  applied  for 
many  years,  this  claimant  is  not  pensionable  on  account  of  senile 
cataract — a  disease  wholly  disconnected  with  his  military  service  and 
of  no  possible  causative  or  sequential  pathological  relationship  what- 
ever therewith. 

No  other  holding  is  possible  under  the  law,  and  the  claimant's  only  ^ 
recourse,  as  to  the  alleged  injustice  in  his  case,  is  to  Congress  itself. 
The  Department  can  only,  as  above  stated,  apply  the  law  as  it  finds  it. 
The  rejection  of  this  claim  must,  therefore,  be  affirmed. 
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MARRIAGK-DIVORCE-EVrDENCE-PRESUMPTION-ACT  JtTNE  «7,  1890. 

Annie  P.  Ryerson  (widow). 

Soldier  married  Elizabeth  P.  Osman,  about  1855,  with  whom  he  lived  until  she 
ran  away  with  one  Welch,  while  soldier  was  in  the  service.  Elizabeth  has  been 
unheard  of  for  many  years. 

Soldier  married  claimant  in  1868,  and  they  lived  together  as  man  and  wife  continu- 
ously until  his  death,  in  July,  1897. 

While  no  divorce  between  soldier  and  Elizabeth  has  been  shown  by  primary  evi- 
dence, yet  under  the  decisions  of  courts  in  Missouri,  where  these  parties  resided, 
a  divorce  will  be  presumed  in  favor  of  the  validity  of  the  second  marriage.  (See 
case  of  Letitia  C.  A.  Spencer,  13  P.  D.,  68.)  Case  of  Thereeia  Schreve  (9  P.  D., 
78)  overruled. 

Assistant  Secretary  M,    W.  Miller  to  the  Commissioner  of  Pensions^ 

April  15,  im- 

Annie  P.  Ryerson,  as  widow  of  Alphonso  F.  Rj'^erson,  formerly  a 
saddler  in  Company  K,  First  Regiment  Illinois  Volunteer  Cavalry, 
filed  her  declaration  for  a  widow's  pension  under  the  act  of  June  27, 
1890,  on  July  22,  1897.  The  claim  was  rejected  June  6,  1900,  on  the 
ground  that  the  claimant  had  failed  to  establish  title  as  the  legal  widow 
of  the  soldier,  and  from  this  action  the  claimant,  through  her  attorney, 
filed  an  appeal  July  20,  1900. 

The  issue  in  the  case  is  as  to  the  legality  of  the  marriage  of  soldier 
and  claimant.  The  evidence  shows  that  they  were  married  by  cere- 
mony in  conformity  with  the  laws  of  the  State  of  Missouri,  November 
26,  1868,  and  lived  and  cohabited  together  as  man  and  wife  until  the 
date  of  the  soldier's  death,  July  14, 1897,  five  children  having  been  bom 
of  the  union. 

When  this  claimant  filed  her  declaration  for  pension,  she  stated  that 
the  soldier  had  been  previously  married,  but  that  he  had  secured  a 
divorce  from  his  first  wife. 

The  evidence  shows  that  about  1855  the  soldier  married  Elizabeth  P. 
Osman,  at  New  Buffalo,  Mich.,  and  subsequently  moved  to  Pecatonica, 
111.,  where  they  resi<Jed  until  the  soldier  enlisted  in  the  First  Illinois 
Volunteer  Cavalry.  During  his  absence  his  wife  became  intimate  with 
a  married  man  named  Welch,  and  she  finally  deserted  her  home  and 
three  small  children  and  eloped  with  him.  The  soldier  returned  home 
on  a  furlough  and  secured  temporary  homes  for  his  childre^n  and  then 
returned  to  the  service.  Although  this  case  has  been  subjected  to  a 
careful  investigation  by  special  examination,  no  court  record  of  the 
soldier's  divorce  from  his  first  wife  can  be  found. 

The  claimant  testified  before  the  special  examiner  that  she  knew 

nothing  whatever  as  to  her  husband's  first  marriage,  or  his  life  or 

acquaintances  before  she  met  him,  except  from  statements  made  by 

him;  that  he  told  her  he  was  divorced  from  his  first  wife,  and  that 
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before  they  were  married  the  matter  was  looked  up  by  her  brother- 
in-law,  Joseph  H.  Alexander,  who  was  the  cashier  in  the  bank  in  St. 
Charles,  Mo. ,  and  that  when  he  ascertained  that  the  soldier  had  been 
divorced  she  married  him;  that  she  remembers  that  her  brother-in-law 
wrote  to  a  man  named  Vandercook,  in  Pecatonica,  111.,  and  the  reply 
received  was  satisfactory;  that  she  also  remembers  that  the  soldier  had 
a  lawyer  named  George  McFarland,  who  lived  in  Mexico,  Mo.,  look 
up  the  divorce  matter,  and  as  Mr.  McFarland  was  a  particular  friend 
of  her  family  she  knows  that  he  never  would  have  pennitted  her  to  be 
imposed  upon,  and  that  McFarland  was  afterwards  a  supreme  court 
judge  in  Missouri. 

The  special  examiner  certified  that  the  claimant's  reputation  and 
character  are  above  reproach. 

Joseph  H.  Alexander  testified  before  the  examiner  March  11,  1899, 
that  he  was  the  cashier  of  the  Union  Savings  Bank  at  St.  Charles,  Mo.. 
and  a  brother-in-law  of  the  claimant;  that  she  wrote  him  prior  to  her 
marriage  asking  him  to  make  inquiries  relative  to  the  soldier's  former 
marriage  and  divorce;  that  pursuant  to  such  request  he  wrote  to 
several  gentlemen  whose  names  she  gave  him,  and  the  replies  she 
received  satisfied  him,  and  all  parties  concerned,  that  the  soldier  was 
not  only  entitled  to  a  divorce  but  had  actually  received  it,  and  was  free 
to  marry  again;  that  deponent  had  forgotten  the  names  of  the  parties 
to  whom  he  wrote  at  that  time,  and  he  did  not  keep  a  copy  of  the 
letters;  that  when  the  claimant  applied  for  a  pension  he  made  further 
inquiries  as  to  the  record  of  the  soldier's  first  marriage  and  as  to  his 
divorce;  that  he  wrote  to  prominent  lawyers  and  clerks  of  the  court  in 
Winnebago  County,  111.,  Elkhart  and  Laporte  counties,  Ind.,  and 
Berrien  County,  Mich.,  but  could  not  find  any  record  to  establish 
either  his  first  marriage  or  his  divorce. 

Benjamin  B.  Turemen  testifies  that  the  soldier  and  claimant  were 
both  members  of  his  church  and  that  they  lived  together  as  man  and 
wife  up  to  the  time  of  soldier's  death. 

Alice  O.  McFarland  testified  that  she  heard  that  the  soldier  was 
divorced  from  his  first  wife,  and  this  information  she  received  from 
her  husband  who  was  an  intimate  friend  of  the  soldier. 

The  special  examiner  certified  that  Joseph  H.  Alexander  was  one  of 
the  best-known  citizens  of  St.  Charles,  Mo.,  and  his  reputation  for 
truth  had  never  been  questioned.  That  the  other  witnesses  bear  the 
best  of  reputations  in  Mexico,  Mo.,  and  all  speak  very  highly  of  the 
claimant. 

C.  C.  Stevens,  of  Pecatonica,  111.,  testified  that  the  soldier  lived 
with  his  first  wife  in  that  place,  and  that  his  wife  deserted  her  family 
when  the  soldier  was  in  the  service  and  ran  away  with  a  man  named 
Welch;  that  after  a  time  Welch  returned  and  then  went  away  again. 
but  that  the  soldier's  wife  never  came  back;  that  deponent  heard  after 
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she  left  that  she  was  in  a  hoase  of  prostitution  in  Chicago;  that  he 
never  knew  or  heard  that  the  soldier  applied  for  or  secured  a  divorce. 

Mrs.  H.  E.  Vandercook  testified  that  her  husband  worked  with  the 
soldier  in  the  saddlery  business  in  Michigan  City,  Ind.,  before  the 
war,  and  the  soldier  married  a  woman  named  Elizabeth  Fendel;  that 
after  the  woman  ran  away  the  soldier's  son,  George,  lived  with  her  for 
a  number  of  years;  that  she  never  heard  from  the  woman  afterwards 
except  that  she  heard  the  son  say  that  he  thought  his  mother  died  in 
Springfield,  111. ;  that  deponent  is  satisfied  that  the  soldier  secured  a 
divorce  from  his  first  wife,  but  she  can  not  state  when  or  where. 

Julia  Golly  testified  as  to  the  soldier's  first  wife  running  away,  and 
that  she  never  knew  of  her  whereabouts  afterwards;  that  if  she  was 
alive  she  would  be  about  65  years  old,  and  that  she  heard  the  soldier's 
son,  George,  say  that  he  thought  his  mother  w^as  dead. 

The  special  examiner  certified  that  he  had  made  a  diligent  inquiry, 
but  had  failed  to  learn  what  became  of  the  first  wife,  and  no  one  knew 
whether  or  not  the  soldier  ever  applied  for  a  divorce,  and  that  the 
clerks  of  the  circuit  courts  in  Winnebago  and  Stephenson  counties 
certified  that  they  failed  to  find  any  record  of  a  divorce. 

Mrs.  Lucy  E.  Sherman,  of  Denver,  Colo.,  and  a  cousin  of  the 
soldier,  testified  that  she  formerly  resided  near  Pecatonica,  111.,  and 
that  after  the  soldier's  wife  ran  away  she  heard  from  her  once,  and 
she  then  returned  a  ring  that  she  had  borrowed  from  her. 

Augustus  G.  Kyerson,  of  Denver,  Colo. ,  and  son  of  the  soldier  by 
his  first  wife,  testified  that  he  was  a  child  when  his  mother  went  away; 
that  he  had  supposed  that  she  was  dead,  but  three  or  four  years  pre- 
vious he  visited  his  father  at  Mexico,  Mo.,  and  that  his  father  said 
that  the  last  he  heard  from  her  she  was  living  at  Bloomington  or 
Springfield. 

Mrs.  Amanda  J.  Fields,  of  San  Francisco,  Cal.,  a  sister  of  the 
soldier,  testified  as  to  his  first  wife  running  away,  and  that  after  her 
brother  returned  from  the  war  he  went  to  Mexico,  Mo. ;  that  deponent 
was  then  living  in  Milwaukee,  Wis. ;  that  he  visited  her  and  told  her 
that  he  had  been  to  Pecatonica,  111.,  to  get  a  divorce  so  that  he  could 
marry  again;  that  later  she  heard  he  was  married;  that  twenty  or 
thirty  years  ago  she  received  a  letter  from  the  soldier's  first  wife  ask- 
ing for  help,  but  she  never  answered  the  letter  and  she  never  heard 
from  her,  or  of  her,  since  that  time. 

Kate  M.  Sabin,  of  Vancouver,  Oreg.,  testified  that  she  resided  with 
her  mother  at  Pecatonica,  111.,  at  the  time  the  soldier's  first  wife  went 
away,  and  that  his  youngest  child,  Eddie,  was  cared  for  by  her  mother; 
that  for  two  or  three  years  after  his  first  wife  left  she  would  write 
asking  about  the  children  and  then  the  letters  ceased,  and  deponent 
had  not  heard  from  her  since. 
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While  the  greater  portion  of  the  evidence -filed  in  this  claim  is  hear- 
say in  character,  still  the  evidence  clearly  establishes  the  fact  that 
prior  to  the  soldiers  second  marriage  the  question  of  divorce  from  his 
first  wife  was  considered  and  investigated.  The  evidence  also  show.s 
that  this  claimant  was  an  intelligent  woman  and  had  intelligent  and 
influential  friends  interested  in  her  behalf.  Her  brother-in-law,  Joseph 
H.  Alexander,  states  positively  that  he  satisfied  himself  that  a  decree 
of  divorce  had  been  granted  and  Mrs.  Fields  testified  that  the  soldier 
while  visiting  her  at  Milwaukee,  told  her  that  he  had  been  to  Peca- 
tonica  to  secure  a  divorce.  Mrs.  Fields  may  be  mistaken  as  to  the 
place  and  the  soldier  may  have  secured  a  divorce  before  some  other 
court. 

The  evidence  as  to  divorce  is  just  as  strong  and  entitled  to  the  same 
weight  as  the  evidence  to  show  that  the  soldier  was  married  prior  to 
his  union  with  the  claimant. 

The  soldier  and  claimant  were  united  by  ceremonial  marriage  and 
cohabited  and  lived  together  as  man  and  wife  continuously  for  a  period 
of  twenty -eight  years,  and  this  is  the  first  time  that  a  question  has 
been  raised  as  to  the  legality  of  said  marriage,  or  the  legitimacy  of  her 
children.  The  evidence  shows  that  the  soldier  was  unquestionably 
entitled  to  a  divorce  from  his  first  wife.  It  is  hardly  fair  or  reasona- 
ble under  the  circumstances  to  suppose  that  he  would  have  neglected 
to  procure  one  before  contracting  marriage  with  the  claimant,  or  that 
the  claimant  would  have  been  allowed  bj'  her  friends  to  enter  into  an 
illegal  marriage. 

The  status  of  the  appellant  was  created  by  the  laws  of  the  State  of 
Missouri  at  the  time  she  became  the  wife  of  the  soldier.  She  comes 
before  the  Department  with  affirmative  proof  of  that  status  in  the 
shape  of  a  certified  record  of  her  marriage.  She  cohabited  with  the 
soldier,  reared  a  famil}'  of  children,  and  they  were  recognized  by  all 
their  acquaintances  as  man  and  wife  for  a  period  of  over  twenty -eight 
years.  She  and  her  friends  have  made  diligent  effort  to  find  when 
and  where  the  divorce  decree  was  granted,  but  their  efforts  were  not 
successful. 

It  is  not  essential  that  she  should  prove  by^  primary  evidence  that 
such  a  decree  was  granted,  according  to  the  law  of  Missouri.  See 
case  of  MoUie  Rich  (4  P.  D.,  234). 

The  facts  in  this  case  closely  resemble  those  in  the  case  of  Leonard 
and  Margaret  Klein  v,  Jacob  and  Christina  Laudman  (29  Mo,,  259), 
cited  in  the  departmental  decision  in  the  case  of  Letitia  C.  A.  Spencer 
(13  P.  D. ,  68).  That  was  an  action  for  slanderous  words  spoken  about 
the  plaintiff,  Margaret,  by  defendants.  The  slander  was  proven,  but 
the  defendants  denied  that  plaintiffs  were  husband  and  wife  as  alleged, 
basing  the  denial  upon  a  declaration  made  by  Margaret  to  the  effect 
that  previous  to  her  marriage  to  Leonard  she  had  been  married  to 
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another  person  in  Germany.  This  was  admitted  by  Margaret,  who 
sought  to  introduce  parol  evidence  showing  that  said  first  marriage 
had  been  legally  annulled  and  dissolved  in  Germany  previous  to  the 
marriage  of  plaintiffs. 

The  court  below  refused  to  admit  this  testimony  and  instructed  the 
jury,  at  the  instance  of  defendants,  as  follows: 

If  {he  jury  find  from  the  evidence  that  the  plaintiff,  Mai^ret  Klein,  waa  married 
in  Germany  to  another  person  than  Leonard  Klein,  the  plaintiff,  then  such  relation 
is  presumed  to  continue;  and  it  devolves  upon  the  plaintiffs  to  prove  to  the  satisfao- 
lion  of  the  jury  that  such  marriage  was  legally  terminated  before  the  date  of  the 
marriage  certificate,  rfead  in  evidence,  or  they  can  not  recover. 

This  the  supreme  court  of  Missouri  declared  to  be  error.  The 
greater  part  of  the  opinion  upon  this  phase  of  the  case  has  been  quoted 
in  the  case  of  Letitia  C.  A.  Spencer,  supra.  In  addition  the  court 
also  said: 

There  was  no  proof  that  her  first  husband  was  living;  and  if  there  had  been,  the 
woman  was  still  entitled  to  the  charitable  presumption  that  a  divorce  from  her  first 
husband  had  enabled  her  to  marry  a  second  time. 

The  attitude  of  Missouri  courts  similar  to  the  claim  on  appeal,  is 
stated  in  a  syllabus  in  Klein  v.  Landman: 

A  and  B  as  husband  and  wife  sued  C  in  an  action  of  slander  for  words  spoken. 
They  proved  their  marriage.  Declarations  made  by  the  wife  fi  to  the  effect  that 
previous  to  her  marriage  to  A  she  had  been  married  in  Germany  to  another  man, 
were  admitted  in  evidence  in  favor  of  C  to  show  the  marriage  with  A  invalid.  Held, 
that  the  law  under  such  circumstances  would  presume  in  favor  of  the  innocence  of  B 
in  contracting  the  second  marriage;  that  the  first  marriage  had  been  dissolved  by 
death  or  decree  of  divorce. 

So  in  this  case  Annie  shows  a  formal  marriage  with  Alphonso. 
Years  prior  to  this  marriage  Alphonso,  it  is  said,  had  a  wife,  Elizabeth, 
in  another  State,  who  left  him  years  ago  under  circumstances  to  which 
a  presumption  of  death  might  attach.  But  even  if  it  had  been  shown 
that  Elizabeth  was  alive  at  the  time  of  his  marriage  to  Annie,  the 
courts  of  Missouri  would  presume  that  the  first  union  had  been  dis- 
solved by  divorce  in  order  to  maintain  the  validity  of  the  last  marriage. 

That  portion  of  the  above  case  relating  to  presumption  of  divorce 
was  quoted  by  a  Missouri  court  in  a  later  decision  in  the  case  of  Wad- 
dingham  v.  Waddingham  (21  Mo.  Ap.,  609).  The  Waddingham  case 
was  a  suit  for  nullity. 

It  is  certain,  then,  as  concluded  in  the  case  of  Letitia  C.  A.  Spencer, 
that  in  Missouri  divorce  from  a  prior  marriage  will  be  presumed  in 
order  to  sustain  a  subsequent  marriage. 

In  the  case  at  bar  there  is  not  the  slightest  bit  of  evidence  tending 
to  rebut  the  favorable  presumption. 

It  is  therefore  held  that,  according  to  the  law  of  Missouri,  claimant 
is  the  widow  of  the  soldier,  and  as  such  is  entitled  to  the  benefit  of 
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the  act  of  June  27, 1890.     The  action  appealed  from  is  reversed.     The 
papers  are  herewith  returned. 

The  case  of  Theresla  Schreve  (9  P.  D.,  78),  so  far  as  it  may  conflict 
herewith,  is  hereby  overruled. 


SERVICE-DESERTIOX— JOIXT  RESOLUTION  OF  .FTLY  1,  190«— FAJTHFTX. 

SERVICE. 

Fanny  Stuart  (widow). 

In  ebtablifihing,  under  the  joint  resolution  of  July  1,  1902,  a  soldier's  faithful  entire 
last  service,  from  which  he  was  discharged,  after  removal  of  a  charge  of  deeer- 
tion,  under  the  act  of  July  5,  1884,  such  discharge  is  not  necessarily  evidence  of 
the  faithfulness  of  such  service;  but  when  granted  upon  proof  of  faithful  serv- 
ice to  May  1,  1865,  as  provided  in  that  act,  and  dated  on  the  date  so  charged 
with  desertion,  such  a  record  of  desertion  is  prima  facie  evidence  of  unfaithful- 
ness, and  a  claimant  must  produce  evidence  satisfactorily  disproving  such  charge, 
and  showing  that  such  soldier  did  not,  in  fact,  desert 

Assistant  Secretary  M,   W,  Miller  to  the  Commissioner  of  Pensions^ 

May  21,  1902. 

This  appellant,  Fanny  Stuart,  on  May  23  and  September  11,  1902, 
filed  declarations  claiming  pension  under  the  acts  of  June  27,  1890, 
and  Maj^  9,  1900,  as  widow  of  Richard  Stuart,  alias  Chaplin,  formerly 
of  Company  I,  Twenty -first  U.  S.  Colored  Volunteer  Infantry,  and 
deceased  Jul}-  3,  1894. 

Said  claim,  No.  599406,  was  rejected  July  23,  1903,  on  the  ground 
that  the  soldier  was  a  deserter  from  his  first  service,  in  the  Navy,  and 
"did  not  faithfully  perform  his  duties  during  his  second  term  of 
enlistment,  as  stipulated  in  the  joint  resolution  of  July  1,  1902." 

In  this  appeal,  filed  April  20,  1904,  it  is  contended  that  the  charge 
of  desertion  from  the  soldier's  naval  service  has  been  removed,  and 
that  he  should  be  considered  as  having  served  faithfullj'  during  that 
service. 

The  appeal  mistakes  the  charge  of  desertion,  which  ha^  been  removed 
in  this  case.  It  was  not  such  charge  as  to  his  naval  sei'\'ice  which  was 
removed,  but  that  from  his  subsequent  service  in  said  Company  I, 
Twenty-first  U.  S.  Colored  Volunteer  Infantry,  which  was  removed  in 
1889  under  the  act  of  July  5,  1884.  The  charge  of  his  desertion  from 
his  naval  service  still  stands  against  him,  and  in  order  to  remove,  for 
pensionable  puiposes,  this  standing  bar  to  jjension  under  the  act  of 
June  27,  1890,  the  joint  resolution  of  July  1,  1902,  is  invoked,  said 
joint  resolution  providing  that  any  enlisted  or  appointed  man  who 
was  honorably  discharged  from  his  last  contract  of  service  during  the 
war  of  the  rebellion — 

shall  be  held  and  considered  to  have  been  honorably  discharged  from  all  similar 
contracts  of  service  previously  entered  into  by  him  with  the  United  States  during 


Digitized  by 


Google 


DECISIONS    RELATING    TO    PENSIONS.  503 

said  war:  Provided^  That  such  enliste<i  or  appointed  man  served  not  less  than  six 
monthn  under  said  last  enlistment  or  appointment,  that  his  entire  sen'ice  under 
eaid  last  enlistment  or  appointment  was  faithful,  and  that    *    *    * 

It  is  evident  that  this  soldier's  entire  service  under  his  last  enlist- 
ment is  held  herein  not  to  have  been  faithful,  because  of  the  former 
charge  of  desertion  from  that  service  of  record  against  him^  But  as 
this  charge  has  been  b}^  law  removed  from  the  record,  there  would 
appear  to  be  herein  no  evidence  whatever  of  any  unfaithfulness  in 
such  service,  the  only  evidence  of  such  ever  in  the  case  being  ftie 
former  record. 

Upon  what  proof,  under  the  act  of  July  5,  1884,  said  charge  was 
removed  is  not  stated,  but  the  facts  in  the  case  show  it  must  have 
been  upon  proof  of  faithful  service  to  May  1,  1866,  that  being  the 
only  one  of  the  several  conditions  in  fact  therein  •  prescribed  as 
entitling  to  such  removal  which  existed  herein. 

That  act  provides  for  such  removal — 

in  all  cases  where  it  shall  be  made  to  appear  to  the  satisfaction  of  the  Secretary ^of 
War,  from  such  rolls  and  records,  or  from  other  satisfactory  testimony,  that  any 
such  soldier  served  faithfully  until  the  expiration  of  his  term  of  enlistment,  or  until 
the  first  day  of  May,  A.  D.  1865,  having  previously  served  six  months  or  more,  or 
waa  prevented  from  completing  his  term  of  ser\'ice  by  reason  of  wounds  received  or 
disease  contracted  in  the  line  of  duty,  bul  who,  by  reason  of  absence  from  his  com- 
mand at  the  time  the  same  was  mustereil  out,  failed  to  be  mustered  out  and  to 
receive  an  honorable  discharge:  Provided^  That  no  soldier  shall  be  relieved  under 
this  section  who,  not  being  sick  or  wounded,  left  his  command  without  proper 
authority  whilst  the  same  w*aa  in  the  presence  of  the  enemy. 

As  this  soldier's  discharge,  issued  under  that  act,  was  dated  Septem- 
ber 22,  1865,  the  date  upon  which  the  record  originally  charges  he 
deserted,  while  his  organization  was  not  mustered  out  until  April  25, 
1866,  it  is  apparent  such  charge  was  not  removed  upon  proof  that  he 
served  faithfully  to  the  expiration  of  his  term  of  enlistment.  And 
as  he  never  alleged  incurrence  in  service,  at  or  about  the  time  he  was 
charged  to  have  deserted,  of  any  disability,  the  only  disability  of  serv- 
ice origin  alleged  by  him,  in  a  claim  filed  April  26,  1889,  being  a  bone 
felon  on  his  right  hand  in  April,  1865,  it  is  equally  apparent  that  such 
removal  of  the  charge  of  desertion  was  not  based  upon  proof  that  he 
failed  to  be  mustered  out  with  his  organization,  because  of  a  disability 
which  prevented  his  presence  at  the  muster  out  of  said  organization. 

Had  such  removal  of  said  charge  been  for  either  of  these  causes, 
his  discharge  would  not  have  been  dated  as  it  was,  but  would  have 
been  dated  on  the  same  date  as  the  muster  out  of  his  organization; 
for  both  of  these  causes  implied  necesvsarily  faithful  service  to  date  of 
muster  out  of  the  organization,  in  reality  proof  that  the  charge  of 
desertion  was  not  true  in  fact. 

The  only  other  proof,  therefore,  which  could  have  been  made  to 
entitle,  under  the  act,  to  removal  of  said  charge,  was  proof  of  faithful 
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six  months'  service  prior  to  May  1,  1865,  and  this  proof  was,  it  in 
obvious  from  the  record  itself,  that  upon  which  such  charge  was  in 
fact  removed,  and  as  this  proof  did  not  cover  the  entire  period  of  the 
last  service  the  removal  of  said  charge  can  not  be  taken  as  a  finding  in 
fact  that  the  "  entire  service  under  the  last  enlistment  or  appointment 
was  faithful,"  a  prerequisite  condition  entitling,  under  said  joint  reso- 
lution, to  a  holding  of  an  honorable  discharge  from  his  prior  contract 
of  service  in  the  Navy. 

The  case  rests  alone,  therefore,  upon  the  determination  of  the  ques- 
tion whether  this  soldier's  service  from  May  1, 1865,  to  September  22, 
1865,  the  date  he  stands  as  discharged,  was  faithful.  This  is  a  quei>- 
tion  of  fact,  determinable  from  all  the  facts,  circumstances,  and  condi- 
tions in  the  case,  as  shown  by  the  evidence. 

It  is  obvious  that  a  discharge  issued  under  the  act  of  July  5, 1884, 
because  of  faithful  service  to  May  1, 1865,  can  not  be  viewed  in  the 
same  light  or  have  the  same  legal  effect  as  to  a  presumption  there- 
from as  to  the  character  of  the  service  from  which  so  discharged,  as 
one  issued  under  said  act  because  of  faithful  service  to  the  expiration 
of  the  term  of  that  enlistment  or  because  of  a  disability  preventing 
muster  out  with  the  organization. 

Those  two  causes  show  an  entire  service  faithful  in  fact,  and  a  dis- 
charge issued  under  that  act  for  either  of  those  causes  might  well 
be  taken  as  presumptive  if  not  conclusive  evidence,  under  said  joint 
resolution,  of  a  faithful  entire  service  from  which  the  soldier  was  so 
discharged. 

As  to  the  first  cau^e,  however,  the  entire  service  up  to  date  of  dis- 
charge as  issued  under  said  act  not  being  shown  in  fact  as  faithful,  no 
such  presumption  in  fact,  whatever  presumption  in  law  might  result, 
may  be  held  to  arise  from  such  discharge  as  to  the  chai-acter  of  the 
entire  service.  As  stated  above  the  question  as  to  the  character  of 
such  service  after  May  1,  1865,  is  one  of  fact,  as  to  which  there  is  no 
presumption  arising  under  or  from  a  discharge  issued  under  that  act. 

The  question,  then,  in  the  determination  under  said  joint  resolution 
of  the  faithfulness  of  the  entire  service  of  one  who  was  thus  discharged 
under  the  act  of  July  5,  1884,  is  as  to  what  effect,  if  any,  such  former 
record  as  to  the  charge  of  desertion  thus  removed  has.  Has  it  any 
effect  at  all,  and  if  it  has,  is  it  conclusive  as  to  the  unfaithfulness:  indi- 
cated by  such  a  charge,  or  onh^  presumptive  evidence  thereof  subject 
to  be  overcome  by  proof*  that  said  charge  was  untrue  in  fact. 

While  said  charge  has  been  removed  from  the  record  and  no  longer 
exists,  the  fact  that  it  once  existed  and  was  entered  of  record  by  the 
company  officers  in  the  discharge  of  their  duty  at  or  about  the  time 
the  soldier  was  last  in  service  can  not  be  disregarded  any  more  than 
could  be  the  fact  of  the  existence  at  a  certain  time  of  a  law  which  has 
since  been  repealed.  It  is  part  of  the  res  gestae  of  his  service  that  he 
wiis  then  charged  of  record  with  desertion,  and  the  re^9YAl|^Ad6i* 
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the  act  of  July  5,  1884,  of  such  charge  can  not  be  accepted  as  of  any 
effect  to  disprove  such  charge,  because  such  removal  was  based,  not 
upon  the  merits  of  the  question  as  to  the  fact  of  desertion,  but  solely 
upon  the  statutory  condition  that  he  had  served  faithfully  to  May  1, 
1865.  The  adjudication  herein,  under  the  act  of  July  5,  1884,  did  not 
go  at  all  to  the  question  of  desertion  or  no  desertion.  That  was  not 
an  issue  or  involved  in  the  issue  under  such  adjudication. 

Under  the  joint  resolution  of  July  1, 1902,  however,  the  question  or 
issue  is  as  to  the  faithfulness  of  the  soldier's  entire  service  under  that 
enlistment,  and  upon  such  question  or  issue  all  the  res  gestae  of  that 
service,  the  facts,  circumstances,  and  conditions  then  existing,  are 
competent,  relevant,  and  material  to  be  considered  in  determining  that 
question  or  issue.  One  of  these  is  unquestionably  the  fact  that  the 
company  officers  entered  of  record  at  that  time  the  charge  of  deser- 
tion, and  in  order  to  show  under  said  joint  resolution  his  faithfulness 
during  that  entire  service  he  must  necessarily  disprove  such  charge; 
the  same  as,  under  the  two  other  provisions  of  the  act  of  July  5, 1884, 
he  must  necessarily  do  in  establishing  faithful  service  to  the  expiration 
of  his  teiTii  of  enlistment,  or  the  existence  at  the  charged  desertion 
and  at  muster  out  of  the  organization  of  a  disability  incurred  in  line 
of  duty  and  preventing  him  from  being  present  at  such  muster  out. 

The  former  record  of  desertion  has,  therefore,  effect  as  part  of  the 
res  gestae  of  the  soldier's  service,  but  it  can  not  be  accepted  as  con- 
clusive evidence  of  such  desertion,  because  to  so  accept  it  would  result 
in  defeating  the  plain  provision  of  said  joifat  resolution  that  on  proof 
of,  among  several  things,  a  faithful  entire  service  he  shall  be  entitled 
to  the  benefits  of  said  joint  resolution. 

A  soldier  is  by  this  joint  resolution  accorded  and  given  the  right 
to  show  his  entire  service  was  faithful.  If  the  former  record  as  to 
his  desertion  be  taken  as  conclusive  of  the  fact,  it  results  in  denying 
to  him  the  right  thus  given  him  by  said  joint  resolution  to  show  the 
faithfulness  of  such  service.  Congress  must  necessarily  therefore 
have  intended  such  record  should  not  be  so  conclusive,  but  should  be 
subject  to  be  overcome  by  evidence  disproving  said  charge.  Such 
record  stands  merely  as  prima  facie  an  adverse  fact  in  the  considera- 
tion of  the  question  under  said  joint  resolution  of  the  faithfulness  of 
the  entire  service,  which  may  be  overcome  or  disproven  by  other 
evidence. 

Another  reason  for  holding  such  record  bnly  prima  facie  adverse  as 
evidencing  desertion  is  that  it  is  a  record  of  a  mere  charge  upon  which 
there  was  never  any  arraignment  or  trial;  and  the  rule  as  to  parol  tes- 
timony not  controverting  a  record,  or  that  as  to  estoppel  from  failing 
for  many  years  to  deny  the  charge,  should  not  be  so  applied  as  to 
deny  the  party  a  day  in  court  upon  the  merits  of  the  question  of 
desertion  when  the  law  has  given  him  a  right  involving  such  merits; 
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and  the  record  of  a  mere  unproven  charge  can  not  have  the  same  effect 
as  the  record  of  a  conviction  by  court-martial. 

If  this  is  at  all  violative  of  the  rule  that  parol  testimony  is  not  admis- 
sible to  controvert  a  record,  it  is  so  by  necessary  implication  of  the 
law  as  expressed  in  said  joint  resolution;  for  otherwise,  as  above 
shown,  the  right  expressly  granted  by  said  joint  resolution  to  prove 
the  faithfulness  of  a  soldier's  entire  service  would  be  denied  a  claimant. 
Said  joint  resolution  must  be  given  an  effect  consistent  with  its  reme- 
dial character  and  obvious  purpose. 

One  clear  and  manifest  puipose  in  said  joint  resolution  in  providing 
that  a  last  service  during  the  war  of  the  rebellion  shall  operate,  for 
pensionable  purposes,  to  cure  the  defect  in  the  soldier's  prior  service 
arising  from  the  lack  of  a  discharge  therefrom,  is  that  such  last  serv- 
ice was  in  all  respects  faithful  and  honorable.  If  he,  in  fact,  deserted^ 
although  a  charge  of  desertion  may  have  been  removed  from  the 
record  and  an  honorable  discharge  granted,  under  the  act  of  July  5, 
1884,  as  of  the  date  of  such  desertion,  such  soldier  does  not  come 
within  the  intent,  scope,  and  benefit  of  said  joint  resolution,  so  as  to 
be  held  and  considered  thereunder  as  honorably  discharged  from  such 
prior  service.  It  would  be  unconscionable  for  any  person  to  found 
a  right  to  the  gratuity  of  the  Government  upon  his  own  infamy,  to 
secure,  or  attempt  to  secure,  by  one  desertion  immunity  from  the 
effects  of  another. 

It  is,  therefore,  held  that,  in  a  case  like  the  present,  the  former  record 
of  a  charge  of  desertion  is  onl}^  prima  facie  adverse  in  an  adjudication 
under  said  joint  resolution  as  to  the  faithfulness  of  the  entire  service 
in  which  such  charge  appeared;  and  that,  in  order  to  establish  in  such 
adjudication  the  faithfulness  of  such  service,  a  claimant  must  produce 
evidence  satisfactorily  establishing  that  such  soldier  did  not,  in  fact, 
desert  as  so  charged.  The  adv^erse  action  in  this  case  is  reversed,  in 
order  that  a  thorough  adjudication  as  to  such  question  herein  may  be 
had,  the  question  appearing  to  have  been  decided  alone  on  the  former 
record. 


LUTE  or  DTJTY-ACCTDEXTAX.  INJirRY  WHILE  SCrFFLIXG. 

Addie  F.  Wilde  (widow). 

The  soldier  was  shot  accidentalljf,  by  a  comrade  whom  he  had  pulled  out  of  t)ed  **in 

a  playful  manner." 
Held^  That  the  wound  was  not  received  in  the  line  of  duty. 

AssistciJit  Secretaiy  M.   W,  Miller  to  the  Commissioner  of  Pen%iom^ 

May  21,  1901^. 

The  Department  has  considered  the  appeal  filed  April  20, 1904,  from 
the  action  of  the  Pension  Bureau  adverse  to  the  claim  of  Addie  F. 
Turner,  formerly  Wilde,  for  pension  under  the  general  law  as  the 
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widow  of  Benjamin  F.  Wilde,  alias  Charles  H.  Stanley,  who  was  killed 
while  serving  as  a  private  in  Company  I,  Thirteenth  Regiment  New 
York  Cavalry. 

The  said  soldier  firet  enlisted  on  November  4,  1862,  in  Company  H, 
Forty-second  Massachusetts  Infantry,  to  serve  nine  months.  He 
deserted  from  that  organization  November  25, 1862,  and  on  September 
4,  1863,  enlisted  in  Company  I,  Thirteenth  New  York  Cavalry,  under 
the  name  of  Charles  H.  Stanley.  He  again  deserted  December  5, 
1863,  but  was  arrested  December  11,  1863,  and  returned  to  his  regi- 
ment and  served  until  November  27, 1864,  when  he  died,  as  the  records 
show,  of  an  "  accidental  gunshot  wound  through  right  lung."  His 
widow  filed  her  application  for  pension  May  30,  1865,  and  it  was  re- 
jected in  January,  1883,  on  the  ground  that  the  soldier  was  not  in  the 
line  of  duty  at  the  time  his  fatal  wound  was  received.  Some  additional 
evidence  has  since  been  filed,  which  has  been  held  not  to  warrant  any 
change  of  action.     The  grounds  of  the  appeal  are  stated  as  follows: 

We  appeal  the  claim  upon  the  grounds  that  the  soldier  was  in  camp  and  line  of 
duty  when  the  fatal  wound  was  received,  which  we  have  established  by  evidence 
lately  filed,  which  the  Ck)mmi88ioner  rules  does  not  warrant  a  change  of  action.  The 
eoldier  was  in  camp  and  line  of  duty  and  had  just  returned  or  was  returning  to  his 
tent  or  quarters  when  the  fatal  wound  was  received. 

The  records  of  the  War  Department  do  not  show  the  circumstances 
under  which  the  soldier  was  shot,  further  than  that  the  shooting  was 
accidental.  From  the  most  reliable  information  it  appears  that  while 
returning  to  his  tent  earlj^  in  the  morning,  after  feeding  and  grooming 
his  horse,  he  went  into  the  tent  of  one  Corporal  Porter  and,  in  a  play- 
ful manner,  pulled  him  out  of  his  bed.  Porter  caught  up  a  carbine, 
made  the  remark  that  he  had  ''got"  the  soldier  and  instantly  fired, 
and  the  latter  fell  to  the  ground  mortally  wounded.  Porter  declared 
that  he  did  not  know  the  carbine  was  loaded,  and  upon  investigation  it 
was  concluded  that  the  shooting  was  not  intentional. 

The  evidence  recently  filed  does  not  show  any  materially  different 
state  of  facts.  The  only  question  to  be  considered  is  whether  the 
soldier  was  '*  in  the  line  of  duty  "  at  the  time  he  was  shot. 

It  has  been  uniformly  held  by  the  Department  for  many  years  that 
injuries  received  by  fc^oldiers  while  voluntarily  engaged  in  what  is 
commonly  known  as  "  horse-pla)',"  wrestling,  or  scuffling,  can  not  be 
regarded  as  received  in  the  line  of  duty,  and  that  they,  or  their 
widows  or  children,  or  dependent  relation:*,  are  not  pensionable  for  the 
results  of  such  injuries.  (William  J.  McPherson,  5  P.  D.,  o.  s.,  47; 
Thomas  W.  McKee,  6  P.  D.,  o.  s.,  83;  John  Brown,  8  P.  D.,  o.  s.,  60; 
William  Welsh,  4  P.  D.,  279;  Mary  A.  Wilson,  6  P.  D.,  222.  See, 
also,  Henry  A.  Helmer,  7  P.  D.,  377,  in  which  a  contrary  decision  in 
the  case  of  Mary  E.  McNeil,  3  P.  D.,  26,  was  overruled.)  Likewise 
where  the  injury  was  inflicted  in  retaliation  for  some  personal  offense. 
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or  in  consequence  of  a  quarrel  or  altercation.    (Adolphus  Limoge^i, 
9  P.  D.,274.) 

Following  the  rulings  in  similar  cases,  the  Department  holds  that  the 
wound  which  caused  the  death  of  claimant's  husband  was  not  received 
in  the  line  of  duty.  The  action  of  the  Bureau  is  affirmed.  The 
claimant  remarried  in  1873  and  is  seeking  pension  under  the  act  of 
June  27,  1890,  on  account  of  the  service  and  death  of  her  secood 
husband. 


RATES-SPECIFIC  DISABILITY- ACT. MARCH  «,  1908-T0TAI.  I>ISABIUTT 

IN  AFOOT. 

Cornelius  F.  Groner. 

Claimant  having  been  pensioned  at  the  rate  of  $24  per  month  from  the  paseage  of  the 
act  of  March  3,  1883,  for  gunshot  wound  of  right  thigh  and  resulting  paraIyi>L^ 
of  leg  and  foot,  resulting  in  total  disability  such  as  to  render  incapacity  to  per- 
form manual  labor  equivalent  to  the  loss  of  a  hand  or  a  foot,  he  most  havt 
been  totally  disabled  in  the  leg  and  foot  and  entitled  to  the  rate  of  $40  i)er 
month  provided  by  the  act  of  March  2,  1903. 

The  Bureau  having  conceded  his  right  to  the  benefits  of  said  act,  the  increased  rate 
of  pension  must  commence  from  the  approval  of  the  act. 

Assistant  Secretary  M,    W,  Miller^  to  the  Commissioner  of  Ptnsionj^^ 

May  21,  190^. 

Cornelius  F.  Groner,  who  served  as  a  private  in  Company  D, 
Seventy-second  Ohio  Volunteer  Infantry,  from  December  10,  1861,  to 
October  9,  1865,  was  pensioned  at  $6  per  month  from  dischar^,  for 
*' gunshot  wound  of  right  thigh."  His  pension  was  increased  to$S 
per  month  from  January  31,  1877,  for  *^  gunshot  wound  of  right  thigh."" 
It  was  increased  to  $18,  third  grade,  from  March  17, 1880,  the  medical 
approval  being  as  follows: 

Approved  for  gunshot  wound  of  thigh  (right)  and  results,  vix,  iiaralyeis  of  f<M)t 
and  lejf,  complete.    Total,  third  grade,  $18. 

It  was  again  increased  under  the  act  of  March  8,  1883,  to  $24  per 
month,  the  following  appearing  on  the  face  brief: 

Disabled  by  gunshot  wound  of  right  thigh  and  resulting  paralysis  of  leg  and  foot, 
resulting  in  total  disability,  such  as  to  render  incapacity  to  perform  manual  lal>or, 
equivalent  to  the  loss  of  a  hand  or  a  foot. 

The  words  "  resulting  in  total  disability,  such  as  to  render  incapacity 
to  perform  manual  labor,  equivalent  to  the  loss  of  a  hand  or  a  foot/' 
were  stamped  on  the  face  brief  with  a  rubber  stamp. 

March  25,  1895,  he  applied  for  an  increase,  when  the  following 
medical  approval  was  spread  upon  the  face  brief: 

Approved  for  gunshot  wound  of  right  thigh  and  resulting  paralysis  of  foot  and  le>r, 
complete.    Third  grade.     No  increase.     Alleged  rheumatism  not  accepted  as  result. 
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March  13, 1903,  he  applied  for  an  increase,  in  which  he  said: 

Under  the  maimed-soldiers'  act  I  claim  to  he  entitled  to  $40  per  month,  as  passed 
and  became  a  law  March,  1903. 

This  claim  was  rejected  on  medical  grounds,  as  appears  by  the  fol- 
lowing spread  on  the  face  brief: 

Approved  for  gonshot  wound  of  right  thigh  and  resulting  paralysis  of  leg  and  foot. 
Third  grade.    No  increase. 

From  this  action  claimant  appealed  February  1, 1904. 
The  following  affidavit  was  filed  with  his  application  for  the  benefit 
of  the  act  of  March  2, 1903: 

I  have  been  practicing  medicine  39  years.  I  first  knew  the  soldier  about  August, 
1901.  I  first  treated  him  professionally  about  September,  1901.  I  have  carefully 
examined  Ck)melius  F.  Groner  and  find  the  right  foot  and  leg  below  the  knee  para- 
lyzed and  absolutely  useless.  He  has  an  appliance  or  brace  which  enables  him  to 
walk  indifferently  by  the  additional  use  of  a  cane.  The  foot  and  leg  hangs  limp  or 
dangles,  having  no  control  of  muscular  action  or  direction  of  muscular  action.  This 
condition  is  the  result  of  gunshot  wound  entering  lower  third  of  right  leg  above  knee- 
joint,  passing  downward  and  outward  through  popliteal  region,  severing  bundles 
of  arteries  and  nerves  of  same.  The  claimant  would  be  better  off  if  amputation  had 
been  performed  and  an  artificial  leg  adjusted.  His  disability  is  equal  to  the  loss  of 
a  leg.  P.  H.  Ellsworth,  M.  D., 

Surgeon  J  One  hundred  and  sijcth  Illinois  Infantry  Volunteers 

during  tvar  of  the  rebellion. 

He  was  examined  under  the  pending  claim  b}'  a  board  of  examining 
surgeons  at  Hot  Springs,  Ark.,  October  7, 1903,  under  special  instruc- 
tions from  the  medical  referee  of  your  Bureau,  which  reported  as 
follows: 

The  missile  entered  lower  third  of  thigh  about  the  head  of  the  gastrocnemius 
muscle  at  inner  side  and  passed  directly  through  behind  the  femur,  severing  the 
popliteal  artery  and  nerve.  Inner  cicatrix  about  three-fourths  inch,  not  adhesive; 
outer  about  1  inch,  and  not  adhesive. 

There  is  atrophy;  measurements  are  as  follows:  Left  leg  2  inches  below^  knee,  14 
inches;  right  at  corresponding  point,  13  inches.  Around  left  calf,  17  inches;  right 
at  corresponding  point,  15  inches.  Around  left  ankle,  9}  inches;  around  right,  9^ 
inches,  right  being  puffed  by  reason  of  varicose  veins  in  ankle  and  foot.  Right  knee 
is  fairly  movable;  motion  is  perhaps  limited  one-third.  Ankle  joint  is  weak  and 
is  unable  to  sustain  the  weight  of  the  body  owing  to  paralysis  of  muscles  of  the  leg 
below  knee,  and  motion  in  ankle  joint  is  impaired  three-fourths. 

There  is  no  imthological  condition  in  foot  except  varicose  veins;  lower  branches 
of  internal  saphenous  are  enlarged  to  about  twice  or  thrice  natural  size  and  some 
minute  veins  are  ruptured. 

The  state  of  nutrition  of  leg  and  foot  is  fairly  good;  that  is,  collateral  circulation 
appears  to  be  fairly  well  established.  Skin  is  for  the  most  part  clear  and  healthy. 
It  is  discolored  at  ankle  and  foot  where  veins  are  enlarged  in  consequence  of  the 
varicosity  only.  Sensation  is  impaired  about  half  as  compared  with  other  leg. 
Power  of  knee  impaired  about  half.  Ankle  impairment  is  nearly  complete.  He 
doee  not  bear  any  weight  on  foot  in  standing.  In  walking  it  is  necessary  to  hold 
the  ankle  up  by  means  of  a  brace  which  he  has  made  in  the  boot,  and  he  supports 
himself  with  a  cane.    Without  the  above  artificial  aids  he  would  be  unable  to  walk. 
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The  diaabi)ity  for  the  performance  of  manual  labor  is  equal  to  the  loss  of  the  foot 
and  warrants  the  rate  of  $24. 

There  are  no  other  disabilities  and  there  is  no  evidence  of  vicious  habits. 

He  was  formerly  examined  under  special  instructions  from  the  med- 
ical referee  b}^  a  board  of  surgeons  at  Pueblo,  Colo. ,  October  2S, 
1896,  which  reported  as  follows: 

Gunshot  wound  of  right  thigh:  Ball  entered  about  1  inch  above  inner  condyle  of 
femur  passing  through  upper  portion  popliteal  space  slightly  backward  and  pacing 
out  on  ay)out  same  line  opposite  side.  A  scar  about  1  by  1  inch  at  entrance,  same  on 
exit,  with  thickening  of  tissues  at  that  point  oize  of  walnut.  We  find  tendon  reflex 
gone  and  all  the  extensor  muscles  from  knee  to  foot  completely  paralyzed;  flexor 
partially  so;  the  leg  and  foot  are  cold;  foot,  and  especially  toes,  are  painful,  especially 
upon  pressure.  Claimant  walks  with  cane;  the  leg  and  foot  are  lifted  and  thrown 
forward  by  the  effort  of  the  thigh  muscles.  Claimant  can  walk  without  cane,  but  it 
becomes  very  tiresome  if  continued  long.  The  knee  and  hip  seem  normal.  Slight 
crepitation  in  ankle,  probably  due  to  inactivity  of  joint.  The  measurements  are: 
Right  leg  through  ball  of  foot,  8J  inches;  heel  and  instep,  12J  inches;  ankle,  10 
inches;  lower  one-third  leg,  lOJ;  calf,  13;  knee,  14J.  Left  leg  through  ball  of  foot, 
9  inches;  heel  and  instep,  13  inches;  ankle,  10  inches;  lower  one-third  leg,  lOJ;  calf, 
16;  knee,  15J. 

We  rate  as  specified  total  disability  of  one  hand  or  foot,  $30  per  month. 

We  find  no  evidence  that  any  of  the  above  conditions  have  been  aggravated  by  any 
vicious  habits  on  part  of  claimant. 

The  act  of  March  2,  1903,  under  which  pensioner  claims,  in  so  far 
as  it  relates  to  this  claim,  is  as  follows: 

That  from  and  after  the  passage  of  this  act  all  persons  on  the  pension  roll,  and  all 
persons  hereafter  granted  pension,  who,  while  in  the  military  or  na\'al  service  of  Uie 
United  States  and  in  the  line  of  duty,  shall  have  lost  one  hand  or  one  foot,  or  been 
totally  disabled  in  the  same,  shall  receive  a  pension  at  the  rate  of  $40  per  month. 

A  single  surgeon  who  examined  claimant  at  North  Platte,  Nebr., 
January  31,  1887,  states: 

Complete  paralysis  below  the  knee — loss  of  all  power  to  raise  or  elevate  the  foot 
The  foot  drags,  but  is  aided  and  supported  by  steel  springs  and  other  appliances  in 
and  about  the  boot. 

The  same  is  stated  in  a  certificate  of  March  17, 1880,  and  it  is  further 
stated  that  "  the  toes  rolled  in  under  the  foot." 

It  is  described  the  same  in  a  certificate  dated  October  31,  1877. 

In  the  case  of  Joseph  Becher  (2  P.  D.,  109),  Assistant  Secretary 
Hawkins  said: 

Since  appellant's  disability  is  confined  to  the  foot,  it  is  a  manifest  absurdity  to 
rate  him  at  $24  under  the  act  of  March  3,  1883,  for  a  disability  therein  equivalent  to 
its  loss.  If  his  disability  of  foot  is  such  as  to  be  equivalent  to  its  loss  it  must  neces- 
sarily be  total  and  permanent;  and  for  such  a  disability  said  statute  specifically 
provides.  *  *  *  The  act  of  August  4,  1886,  merely  substitutes  the  rate  of  $30  per 
month  for  the  loss  of  or  total  disability  in  hand  and  foot,  but  makes  no  provisioD 
for  equivalent  disabilities,  leaving  that  portion  of  the  act  of  March  3,  1883,  to  stand 
as  it  was. 
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In  the  case  of  Martin  V.  B.  Richardson  (1  P.  D.,  373),  the  same 
Assistant  Secretary  held  (syllabus)  that — 

In  applying  the  act  of  June  30,  1883  (?)  (March  3,  1883),  wherein  occurs  the 
language,  viz,  **or  otherwise  so  disabled  as  to  render  their  incapacity  to  perform 
manual  labor  equivalent  to  the  loss  of  a  hand  or  a  foot,"  it  is  held  that  the  word 
"otherwise"  in  said  act  refers  to  any  or  all  disabilities  other  than  the  loss  of  a  hand 
or  a  foot,  or  total  and  permanent  disability  in  the  same. 

In  the  case  of  John  B.  Weddle  (2  P.  D.,  97),  Assistant  Secretary 
Hawkins  said: 

In  view  of  the  explicit  opinion  of  the  medical  referee,  December  12, 1883,  whereby 
daimant  was  rated  at  $24  per  month  for  gunshot  wound  of  left  hand,  resulting  in 
total  di8a>)ility  such  as  to  render  incapacity  to  perform  manual  labor  equivalent  to 
the  loss  of  a  hand  or  a  foot,  the  foregoing  language  of  the  act  of  August  4,  1886, 
seems  to  l)e  mandatory.  There  can  be  no  escape  from  the  necessary  operation  of  it, 
and,  inasmuch  as  at  the  date  of  its  passage  and  approval  claimant  was  on  the  pension 
roll  at  $24  i)er  month  for  total  disability  of  left  hand,  he  became  by  virtue  of  said  act 
entitled,  for  the  same  disability,  to  $30  per  month.     *    *    * 

In  the  case  of  Christian  Miller  (4  P.  D.,  351)  it  was  held  that — 

The  words  **  totally  disabled  in  the  same"  used  in  the  act  of  August  4,  1886,  are 
construed  to  mean  such  a  disability  as  renders  the  limb  or  memljer  of  no  practical 
use  or  convenience — ^a  disability  as  great  as  if  the  limb  had  l^een  actually  amputated. 

In  the  case  of  William  Clive  (7  P.  D.,  119)  the  words  ''totally  dis- 
abled in  the  same"  in  said  act  (August  4, 1886)  was  construed  to  mean 
a  disability  of  the  limb,  not  for  ordinary  manual  labor  merely,  but 
a  total  disability  for  all  practical  use  or  convenience. 

In  the  case  of  Harrison  H.  Mason  (4  P.  D.,  244)  the  claimant  was 
examined  September  7,  1887,  by  a  board  of  surgeons  which  reported 
the  following: 

Upon  examination  we  find  the  following  objective  conditions:  Gunshot  wound  of 
ankle;  immediately  behind  the  inner  malleolus  there  is  an  indolent  ulcer  (jwint  of 
entrance),  oval  shaped,  one-half  inch  long,  1  inch  in  greatest  width.  In  front  of 
external  malleolus  is  an  irregular  ulcer  2  inches  long,  three-fourths  inch  in  width. 
The  lines  of  the  malleoli  are  obscured  by  the  general  tumefaction  of  the  contiguous 
structures.  The  whole  foot  is  swollen,  and  every  joint  of  the  foot,  including  the 
toes,  is  anchylosed.  The  ankle  joint  is  also  permanently  anchylose^l.  The  bones  of 
the  foot  and  the  lower  end  of  the  tibia  are  in  active  carious  process.  His  disability 
is  more  than  equivalent  to  loss  of  the  foot.  This  board  rates  him  * '  total  third  grade ' ' 
for  the  disability  of  left  foot  described. 

He  was  again  examined  October  30,  1889,  when  the  following  con- 
dition was  reported: 

I^pon  examination  we  find  the  following  objective  conditions;  We  find  the  gen- 
eral appearance  of  claimant  fairly  good,  being  well  nourished.  Upon  examination 
we  find  two  chronic  ulcers,  cup  shape<i,  with  indurated  edges,  and  same  condition 
of  tissues  surrounding  both,  one  upon  inner  side  of  left  leg,  posterior  to  internal 
nialleolus,  3i  inches  long  by  2  inches  wide  at  widest  part,  the  other  same  general 
appearance,  located  in  front  of  external  malleolus,  left.  We  find  anchylosis  of 
ankle  joint,  also  of  tarsal,  metatarsal,  and  phalangeal  joints.  The  ankle  and  foot 
naeasures  2J  larger  in  all  measurements  than  the  right  foot.    There  is  diminished 
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circulation,  as  well  as  nervous  sensibility  in  foot  on  account  of  the  general  indoiBted 
condition  of  soft  parts  of  foot  due  to  inflammatory  processes,  the  result  of  injur}*. 
Also  an  eczematous  condition  of  lower  third  of  leg.  We  And  no  evidence  at  all  of 
railroad  injury,  and  as  far  as  we  can  see  has  nothing  to  do  with  disability.  The 
foot  is  practically  useless,  and  we  think  claimant's  life  would  be  prolonged  and  he 
would  suffer  less  if  it  were  amputated.  This  board  further  state  that  they  consider 
his  disability  as  above  described  by  them  to  entitle  the  appellant  to  a  rating  for  lose 
of  leg  at  the  lower  third. 

On  these  examinations  Assistant  Secretary  Bussey  said: 

Now,  it  is  manifest  that  the  two  foregoing  certificates  of  medical  examination 
describe  practically  the  same  disability  of  appellant's  left  foot  and  ankle  existing  at 
the  dates  when  said  examinations  were  made,  respectively,  and  if  they  are  to  be 
considered  as  establishing  anything  at  all,  they  undoubtedly  prove  that  he  wa:if 
afliicted  with  a  total  disability  of  left  foot  at  said  dates.  There  is  not  one  particle 
of  evidence  on  file,  nor  is  there  even  an  opinion  l)y  the  medical  officers  of  your 
Bureau,  controverting  the  findings  of  the  examining  surgeons  as  set  forth  in  said 
certificates,  and  yet,  upon  the  basis  of  the  certificate  of  the  medical  examination  of 
September  7,  1887,  the  appellant  was  given  a  rating  of  $16  per  month  from  that 
date,  and  on  the  basis  of  the  certificate  of  the  medical  examination  of  October  30. 
1889,  a  rating  of  $24  per  month  from  said  latter  date,  notwithstanding  the  fact  that 
said  examinations  both  established  the  existence  of  a  permanent  specific  disability 
to  which  the  law  attached  a  specific  and  certain  rate. 

In  the  case  of  Samuel  D.  Frank  (13  P.  D.,  362),  decided  April  15, 
1903,  it  appeared  that  there  was  "complete  ahchj'losi^  of  the  left 
elbow  joint  at  nearly  a  right  angle,  caused  by  gunshot  wound  received 
at  the  battle  of  Monocacj%  Md.,  July  9,  1864."  He  could  raise  his 
arm  45  degrees  and  could  move  his  elbow  in  one  direction  to  a  right 
angle,  but  the  rotary  motion  of  elbow  was  lost  so  that  he  could  not 
turn  the  palm  of  his  hand  upward.  The  forearm  could  not  be  turned. 
The  wrist  motion  was  unimpaired,  except  by  the  atrophy  which 
aflFected  the  whole  arm.  The  functions  of  the  hand  were  completely 
destroyed. 

Under  this  state  of  facts  it  was  held: 

It  would  be  unreasonable  to  assume  that  an  arm  is  not  totally  disabled  until  every 
joint  is  stiff  and  immovable.  The  fact  that  claimant  has  some  power  to  move  his 
shoulder,  while  the  balance  of  the  arm  is  completely  useless,  does  not  indicate  that 
the  arm  can  be  used  for  any  practical  purpose. 

The  action  was  reversed  and  claimant  was  given  $36  per  month. 

It  is  manifest  from  the  foregoing  that  if  appellant  is  totally  disabled 
in  the  foot  he  is  entitled  to  the  IHO  rate  pl'ovided  by  the  act  of  March 
2,  1903;  and  being  pensioned  at  $24  per  month  for —  « 

Gunshot  wound  of  right  thigh  and  resulting  paralysis  of  leg  and  foot,  resulting  in 
total  disability  such  as  to  render  incapacity  to  perform  manual  labor  equivalent  to 
the  loss  of  a  hand  or  a  foot, 

he  is  entitled  under  the  decisions  in  the  Becher,  Weddle,  Frank,  and 
Miller  cases  to  pension  for  total  disability  in  leg  and  foot,  and  to  ^40 
per  month  under  the  act  of  March  2,  1903. 
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As  said  in  the  Weddle  case  (supra): 

In  view  of  the  explicit  opinion  of  the  medical  referee  ♦  *  *  whereby  claimant 
■was  rated  at  $24  per  month  for  "gunnhot  wound  *  *  *  resulting  in  total  dis- 
ability, 8uch  as  to  render  incapacity  to  perform  manual  labor  equivalent  to  the  loss 
of  a  hand  or  a  foot,     *    *    *" 

there  can  be  no  escape  from  the  necessary  operation  of  the  act  of 
August  4,  1886,  and  the  act  of  March  2,  1903. 
As  said  in  the  case  of  Becher  (supra): 

Since  appellant's  disability  is  confine<i  to  the  foot,  it  is  manifest  absurdity  to  rate 
him  at  $24  under  the  act  of  March  3,  1883,  for  a  disability  therein  equivalent  to  its 
loss.  If  his  disability  of  foot  is  such  as  to  be  equivalent  to  its  loss,  it  must  necessarily 
l)e  total  and  permanent. 

That  appellant  is  entitled  to  the  rate  of  $40  per  month  under  said 
act  is  conceded  by  the  medical  referee,  as  appears  from  the  following 
opinion,  rendered  May  11,  1904,  since  the  appeal  was  filed,  viz: 

After  a  careful  reconsideration  of  this  case,  the  medical  action  of  January  15, 1904, 
from  which  appeal  is  taken,  is  not  adhered  to. 

If  the  claim  for  increase  be  resubmitted  the  rate  of  $40  will  be  allowed  from 
October  7,  1903,  for  gunshot  wound  of  right  thigh  and  resulting  paralynis  of  leg  and 
foot,  resulting  in  total  disability  of  right  foot. 

You  state  that  if  it  meets  the  approval  of  the  Department  the  action 
indicated  by  your  medical  officer  will  be  taken,  and  recommend  the 
dismissal  of  the  appeal. 

The  Department  can  not  approve  the  action  proposed  by  you,  as  it 
would  be  contrary  to  the  statute  under  which  appellant  claims,  which 
provides — 

That  from  and  after  the  passage  of  this  act  all  persons  on  the  pension  roll  *  *  * 
who,  while  in  the  military  or  naval  service  of  the  United  States  and  in  line  of  duty, 
shall  have  lost  one  hand  or  one  foot,  or  been  totally  disabled  in  the  same,  shall 
receive  a  pension  at  the  rate  of  forty  dollars  per  month. 

So,  if  he  is  entitled  to  the  $40  rate,  it  is  for  a  specific  disability — total 
disability  in  the  foot — and  such  rate  must  commence  from  the  date  of 
the  passage  of  the  act,  just  as  under  the  act  of  March  3,  1883,  under 
which  claimant  was  pensioned. 

You  propose  to  increase  his  pension  under  section  4698i,  Revised 
Statutes,  which  explicitly  excepts  permanent  specific  disabilities  from 
its  operation. 

This  is  not  a  claim  for  increase  on  account  of  increased  disability 
ffom  causes  on  account  of  which  pensioned,  but  a  claim  for  the  benefit 
of  the  act  of  March  2,  1903,  which  provides  a  rate  of  $40  per  month 
for  a  permanent  specific  disability,  viz,  the  loss  of  a  hand  or  a  foot,  or 
total  disability  in  the  same. 

Appellant  was  pensioned  at  $18  per  month  under  the  act  of  June  4, 
1872  (now  sec.  4698,  Rev.  Stat.),  which  provided  such  rate  to  persons 
p.  D.— VOL.  14—03 33 
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who  "shall  have  lost  one  hand  or  one  foot  or  been  totally  and  i>erma- 
nently  disabled  in  the  same,  or  otherwise  so  disabled  as  to  render  their 
incapacity  to  perform  manual  labor  equivalent  to  the  loss  of  a  hand 
or  a  foot,"  the  approval  being  for — 

Gunshot  wound  of  thigh  (right)  and  results,  viz,  paralysis  of  foot  and  leg,  complete- 
Total  third  grade,  $18. 

So  the  original  approval  for  a  grade  rate  was  not  for  an  equivalent 
disability  but  for  a  permanent  specific  disability — "paralysis  of  foot 
and  leg,  complete." 

His  condition  has  been  the  same  from  the  time  he  was  thus  pen- 
sioned to  the  present  time. 

In  the  case  of  Richardson  (1  P.  D.,  373),  who  was  pensioned  at  S24 
per  month  under  the  act  of  March  3,  1883,  Assistant  Secretary  Haw- 
kins said: 

It  appears  from  an  indorsement  on  your  office  face  brief,  dated  June  30,  1883 
(made  by  a  rubber  stamp) ,  that  said  last  increase  was  allowed  because  the  soldier  wa^ 
found  to  be  disabled  by  gunshot  wound  "resulting  in  total  disability,  such  as  u» 
render  incapacity  to  perform  manual  labor  equivalent  to  the  loss  of  a  hand  or  a 
foot,"  This  applicant's  claim  is  analogous  to  the  claim  of  Allen  Gook,  *  ♦  * 
recently  decided  by  the  Department  on  appeal.  It  was  held,  "Your  action  in 
increasing  the  appellant's  pension  under  the  act  of  1883,  under  the  clause 'reading; 
'or  otherwise  so  disabled  as  to  render  their  incapacity  to  perform  manual  labor 
equivalent  to  the  loss  of  a  hand  or  a  foot,'  appears  to  have  been  error.  The  increase 
should  have  been  for  a  permanent  and  total  disability  in  the  hand,  such  being  the 
fact  disclosed  by  the  record.  The  Department  is  of  the  opinion  that  the  word 
'otherwise,'  in  the  act  of  1883,  refers  to  any  and  all  disabilities  other  than  the  lof« 
of  a  hand  or  a  foot,  or  total  or  permanent  disability  in  the  same." 

So,  in  this  case,  the  disability  being  in  the  foot  and  leg  (below  the 
knee),  it  is  a  total  disability  in  the  same  and  not  a  disability  **  other 
than     *     *     *    total  or  permanent  disability  in  the  same/- 

As  said  before,  he  could  not  be  pensioned  at  ^40  per  month  under 
the  act  of  March  2,  1903,  for  a  ''disability  equivalent  to  the  loss  of  a 
hand  or  a  foot,"  as  said  act,  as  well  as  the  act  of  August  4,  lSSt>, 
makes  no  provision  for  such  a  disability;  thus  his  disability'  is  perma- 
nent and  specific,  and  the  commencement  of  his  pension  is  not  governed 
by  section  400'.^  but  b}'  the  act  under  which  appellant  claims,  which 
provides  that  from  and  after  the  passage  of  the  act  he  should  receive 
$40  per  month. 

Your  action  is  therefore  reversed,  and  you  will  issue  certificate  for 
a  pension  at  the  rate  of  $40  per  month  from  the  date  of  the  ajiprovHl 
of  the  act,  March  2,  1903. 

As  this  claim  is  made  special,  you  are  requested  to  carry  out  this 
decision  without  delay. 
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service— contract  surgeons-act  june  «7,  1800. 
Solomon  F.  Wehr. 

Acting  assistant  or  contract  surgeons  were  not,  during  the  war  of  the  rebellion,  officers 
or  enlisted  men  in  or  any  part  of  the  Army,  and  are  not  pensionable  under  the 
act  of  June  27,  1890. 

Assistant  Secretary  M.   W,  Miller  to  the  Oommissioiier  of  Pensions^ 

May  m,  IQOIi' 

This  appellant,  Solomon  F.  Wehr,  was  a  contract  surgeon  in  the 
United  States  Army  from  June  22  to  October  5,  1864,  and  in  Janu- 
ary, 1893,  was  allowed  pension,  certificate  No.  8M813,  under  the  act 
of  June  27,  1890,  but  was  dropped  from  the  rolls  in  October,  1894, 
under  the  decision  of  the  Department  in  the  case  of  Andrew  J.  Shan- 
non (7  P.  D.,  64),  on  the  ground  that  he  was  never  legally  mustered 
into  the  military  service  of  the  United  States,  and  a  claim  for  restora- 
tion, filed  September  13,  1897,  was  rejected  February  8,  1898,  on  the 
ground  of  "no  title  under  act  of  June  27,  1890." 

This  action  was  affirmed  by  the  Department  August  9,  1899,  under 
decision  in  the  case  of  Harvey  E.  Bowles  (10  P.  D.,  133). 

The  present  appeal,  filed  January  13,  1903,  is  in  reality  a  motion 
for  reconsideration  of  said  decision  of  August  9,  1899,  and  is  accom- 
panied by  an  80-page  printed  brief  and  argument,  attempting  to 
show  that  acting  assii^tant  or  contract  surgeons  are  officers  of  the 
Army  and  are  pensionable  accordingly'  under  said  act. 

This  question  wa.s  so  fully  discussed  in  said  decision  in  the  case  of 
Harvey  E.  Bowles,  supra,  that  it  would  appear  to  be  settled.  Most 
of  the  arguments  used  in  the  present  brief  and  authorities  cited 
therein  were  considered  in  that  decision,  and  further  comment  thereon 
is  unnecessary.  It  is  unnecessary  also  to  consider  in  detail  all  that  is 
now  advanced  in  support  of  the  contention,  which  may  be  disposed 
of,  with  entire  justice  to  the  question  and  to  the  appellant,  by  a  gen- 
eral statement  as  to  the  status  of  acting  assistant  or  contract  surgeons. 

Such  surgeons  are  not,  to  any  extent  whatever  or  in  an}'^  sense 
whatever,  an  official  constituent  of  the  United  States  Army.  .  There 
was,  during  the  war  of  the  rebellion,  no  law  of  Congress  providing  for 
them  as  part  of  the  Army,  either  as  to  their  entrance  into  or  discharge 
from  it,  or  as  to  their  pay  as  being  in  and  of  the  Army.  They  are 
not,  in  law  or  in  fact,  either  enlisted  or  discharged.  Their  contra^^t 
was  essentially  diflFerent  from  the  soldier's  contract  of  enlistment, 
which  is  sui  generis,  and  from  the  officer's  acceptance  of  an  appoint- 
ment, in  that  it  was  not  provided  for  bj'  any  law  of  Congress  relative 
to  the  Government's  military  establishment,  while  the  latter  were  so 
provided  for.     They  served  and  were  paid,  not  as  any  part  of  such 
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establishment,  but  as  mere  civilian  contractors  with  it  for  certain 
services. 

The  Judge- Advocate-General  of  the  Ami}-  has  held  that  such  sur- 
geon had  no  military  rank  or  status,  and  was  no  part  of  such  estal)- 
lishment,  but  merely  a  civilian  employee;  although  amenable  to 
military  jurisdiction  when  employed  in  the  field  with  an  army  in  tim»' 
of  war,  he  was  not  subject  to  military  orders  in  general,  like  an  officer 
or  a  soldier,  but  only  to  such  orders  or  directions  as  peiiiiined  properly 
to  the  performance  of  his  particular  duties,  and  was  not  eligible  for 
detail  as  a  member  of  a  military  court,  though  subject  to  trial  by  one; 
that  he  was  neither  a  private,  a  noncommissioned  officer,  nor  an  offi- 
cer, although  assimilated  as  to  duties,  pay,  and  status  to  assistant  sur- 
geons, and  they  were  "creatures  solely  of  army  regulations  and 
orders,  which  are  executive  mandates  w^holl)"  powerless  to  constitute 
them  officers  of  the  Army. ''     (Digest  of  Opinions,  pp.  112-114.) 

It  was  held  that  such  surgeon  was  not  entitled  to  the  benefits  of  the 
act  of  March  3,  1885,  providing  ''for  the  settlement  of  claims  of  offi- 
cers and  enlisted  men  of  the  Armv  for  the  loss  of  private  propertv." 
(Ibid.) 

The  Court  of  Claims  has  also  held  that  an  acting  assistant  or  contract 
surgeon  was  not  an  officer  of  the  Army  within  the  act  of  March  3, 
1883,  providing  longevity  pa}'  for  officers  of  the  Navy  who  had  served 
as  "officers  or  enlisted  men  in  the  Regular  or  Volunteer  Army  or 
Navy,  or  both."     (Byrnes  v.  The  United  States,  26  Ct.  CI.,  302.) ' 

It  was  contended  in  that  case,  as  it  is  in  this,  that  the  principles 
announced  by  the  Supreme  Court  of  the  United  States  in  the  case  of 
Hendee  v.  The  United  States  (124  U.  S.,  309)  are  applicable;  and  the 
Court  of  Claims  also  considered  in  that  case  the  decisions  of  the  United 
States  Supreme  Court  in  the  cases  of  Mouat  v.  The  United  States 
(124  U.  S.,  303)  and  Ex  parte  Reed  (100  U.  S.,  13),  also  cited  by  appel- 
lant in  this  case.  The  Court  of  Claims  also  referred  in  that  case,  as 
does  appellant  in  this,  to  the  fact  that  acting  tussistant  or  contract  sur- 
geons are  pensionable  under  the  Revised  Statutes.  The  decision  of 
that  court,  therefore,  may  well  be  respected  herein  as  of  considerable 
weight  as  to  the  effect  of  the  decisions  upon  which  this  appellant  relies. 

The  Court  of  Claims  in  that  case  distinguished  acting  assistant  or 
contract  surgeons  from  paymasters'  clerks,  the  decisions  of  the  United 
States  Supreme  Court  cited  being  with  reference  only  to  the  latter, 
and  after  quoting  from  the  decision  in  Ex  parte  Reed,  supra,  which 
was  approved  in  that  in  Mouat  r.  The  United  States,  supi*a,  as  to  the 
duties  required  of  and  performed  by  paymasters'  clerks,  stated: 

It  does  not  appear  that  the  claimant  in  this  case  was  subject  to  the  rules,  regola- 
tionfi,  and  requirements  imposed  upon  a  paymaster's  clerk,  which  seems  to  have  been 
important  in  the  consideration  of  the  case  of  Reed.  *  *  *  The  relations  of  the 
claimant  to  the  Army  were  dependent  upon  a  contract  in  the  oniinary  sense  of  the 
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term.  He  had  no  rank,  but  as  part  of  his  compensation  he  was  to  receive  the  fuel 
and  quarters  of  an  assistant  surgeon  of  the  rank  of  first  lieutenant,  and  mileage  when 
traveling  under  orders  and  not  with  troops;  but  these  incidents  were  a  part  of  his 
contract  compensation,  and  he  received  them  because  they  were  provided  in  the  con- 
tract as  a  measure  of  <x)mpensation. 

The  paymaster's  clerk  stood  on  a  diflFerent  footing  also,  because  he 
was  a  statutory  officer,  provided  for  expressly  by  the  laws  of  Con- 
gress, as  part  of  the  naval  establishment,  while  acting  assistant  or  con- 
tract surgeons  were,  as  stated  by  the  Judge- Advocate-General,  ^'crea- 
tures solely  of  army  regulations  and  orders."  The  former  were  held 
accordingly,  in  the  case  of  Hendee  v.  The  United  States,  supra,  to 
have  been  officers  of  the  Nav}'^  within  the  meaning  of  said  statute  as  to 
longevity  pay,  and  the  latter,  in  the  case  of  Byrnes  v,  the  United 
States,  supra,  not  to  have  been  such  officers. 

The  status  of  an  acting  assistant  or  contract  surgeon  appears  to  have 
been  much  like  that  of  a  paymaster's  clerk  in  the  Army,  although  the 
latter  was  expressly  provided  for  by  act.  of  Congress,  but  not  as  part 
of  the  military  establishment,  being  merely  an  employee  as  a  citizen; 
and  such  clerks  were  held  accordingly  by  this  Department  not  to  be 
pensionable  under  the  act  of  January  29,  1887,  as  ''  officers  or  enlisted 
men  of  the  military  service."    See  John  H.  Cassin  (2  P.  D.,  376). 

Further  discussion  of  this  question  need  not  be  indulged  in,  as  it  is 
apparent  acting  assistant  or  contract  surgeons  were  not  any  part  of 
the  legal  military  establishment  of  the  United  States.  Much  of  the 
appellant's  brief  is  taken  up  with  quotations  from  the  official  records 
showing  such  surgeons  were  referred  to  in  orders  as  "  officers,''  but 
such  denomination  could  not  constitute  them  such.  They  must  acquire 
their  st-^tus  as  official  constituents  of  the  Army  from  the  laws  of  Con- 
gress, and  such  laws  ncwhere,  as  above  stated,  make  any  provision 
for  their  inclusion  in  the  Army. 

They  must  also  acquire  their  pensionable  status  from  such  laws 
alone,  and  the  fact  that  Congress  established  their  pensionable  status 
under  the  Revised  Statutes  by  separate  express  provisions  distinct 
from  those  establishing  the  general  pensionable  status  of  the  Army 
shows  conchisively  that  Congress  considered  them  not  to  be  of  or  part 
of  the  Army  and  not,  therefore,  included  within  such  general  provisions 
a8  to  the  Army. 

The  act  of  June  27,  1890,  provides  pension  for  those  who  were  in 
the  Army,  "all  persons  who  served  90  days  or  more  in  the  mili- 
tary *  *  *  service  *  *  *  and  who  have  been  honorably  dis- 
charged therefrom,"  as  expressed  in  section  2  of  said  act,  and  for  the 
widow  of  "  any  officer  or  enlisted  man  who  served  ninety  days  or  more 
in  the  Army  *  *  *,  and  who  was  honorably  discharged,'"  as 
expressed  in  section  3  thereof. 
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That  the  same  identical  class  of  membei's  of  the  military  establish- 
meat  was  intended  in  both  these  sections  of  the  law  can  not  be  doubted. 
The  collocation  of  the  sections  shows  this  conclusivel}'.  It  was  the 
class  comprised  in  the  oflSicial  legal  raeml^ership  of  the  Army,  the  same 
class  primarily  provided  for  in  the  Revised  Statutes,  section  4693,  and 
of  which  acting  assistant  or  contract  surgeons  were  not  a  part,  as  above 
shown  by  the  laws  of  Congress  themselves,  by  adjudications  of  the 
highest  legal  authority  of  the  Army  itself,  and  by  the  decision  of  the 
Court  of  Claims.  Such  surgeons  not  belonging  to  such  class  are  not 
pensionable  under  the  act  of  June  27,  1890,  and  the  former  decision 
herein  is  adhered  to  and  the  action  appealed  from  reaffirmed. 


line  of  duty— e^^i>ence— origin. 

Edward  T.  Courtney. 

The  evidence  showing  that  the  claimant  incurred  a  hernia  of  the  right  side  while  in 
the  service,  with  a  strong  probability  that  it  was  incurred  in  the  line  of  dutj%  it 
is  held  that  whatever  of  doubt  there  may  be  as  to  origin  in  line  of  duty  8hoaM 
lie  resolved  in  his  favor. 

Assistant  Se^yretary  M,   W,  Millei*  to  the   OommiHsioner  ofPenMhmx^ 

May  25,  190 J^. 

The  claimant  in  thin  case,  Edward  T.  Courtney,  was  in  the  volunteer 
service  as  a  private  in  Company  F,  One  hundred  and  fifty-ninth  Ohio 
Infantry,  from  May  2, 1864,  to  August  22, 1864,  and  is  now  a  pensioner 
under  the  act  of  June  27, 1890.  He  also  served  in  the  regular  army. 
as  a  member  of  Company  I,  Fifteenth  U.  S.  Infantry,  from  May  23, 
1879,  to  May  22,  1884;  and  of  Company  B,  Sixth  U.  S.  Infantry,  by 
successive  enlistments,  continuously  from  June  21,  1884,  to  April  6. 
1899,  when  he  was  discharged  by  reason  of  disability.  On  April  14, 
1899,  he  applied  for  pension,  alleging,  among  other  things,  that  while 
in  the  line  of  duty  at  Fort  Porter,  N.  Y.,  in  February,  1891,  he  incurred 
a  hernia  on  the  right  side  by  slipping  on  the  sidewalk.  The  claim  on 
account  of  hernia  was  rejected  in  April,  1902,  on  the  ground  of  hi^ 
^'inability  to  furnish  satisfactory'  evidence  to  show  incurrence  in  line 
of  duty."  From  that  action  he  appealed,  through  his  attorney,  Feb- 
ruary 2, 1903. 

In  an  affidavit  tiled  August  2,  1901,  the  claimant  related  the  circum- 
stances of  his  injury  as  follows: 

I  was  walking  on  Rhode  Island  street,  Buffalo,  N.  Y.,  my  station  heing  Fort  Porter, 
I  slipped  and  fell,  the  walk  being  slippery.  I  thought  nothing  of  it  at  the  time,  but 
the  next  day  I  had  sharp  pains  in  my  right  groin  when  taking  a  bath.  A  day  or 
two  after  the  injury  I  notic^ed  an  enlargement  in  my  groin.  The  following  day  I 
went  to  see  the  post  surgeon,  Dr.  E.  F.  Gardner,  who  pronounced  it  hernia.     I  was 
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alone  when  I  fell.  I  was  not  treated  by  an  army  surgeon  for  this  injury  after  this, 
for  I  had  all  my  trusses  made  by  Worcher  &  Son,  manufacturers,  Sixth  street,  Cin- 
cinnati, Ohio. 

In  another  affidavit  he  says: 

There  are  no  (X)mmis8ioned  officers  that  know  of  the  facts  of  my  injury  only  what 
I  told  them.  *  *  *  The  trMitment  I  received  was  such  that  I  was  relieved  of 
being  compellwl  to  go  to  the  post  hospital,  and  my  age,  the  doctor  said,  forbade  an 
operation.  Dr.  Edwin  T.  Gardner,  at  this  time  captain  and  assistant  surgeon,  med- 
ical department,  United  States  Army,  examined  and  attended  me  after  my  injury 
occurred.  After  the  examination  he  said  that  the  (lovemment  did  not  supply  the 
truss  I  required,  but  I  could  wear  one  furnished  by  him  until  he  could  receive 
authority  from  the  War  Department  to  purchase  one  for  me,  which  he  did.  ♦  *  * 
He  is  still  in  the  service  of  the  Tnited  States  in  the  Regular  Army. 

There  is  no  record  of  treatment  for  hernia  at  the  time  it  is  alleged 
to  have  been  incurred  nor  until  about  eight  jears  after.  The  records 
show  treatment  from  February  6  to  6,  1891),  for  "right  inguinal 
hernia,  incomplete,  in  the  line  of  duty.''  He  was  discharged  from  the 
service  upon  a  surgeon's  certificate  of  disability,  in  which  appears  the 
following  statements: 

*    *    *    Became  unfit  for  duty  from  present  disease  or  injury,  October  3,  1898. 

Disease  contracted  or  injury  received,  Februar>'  24,  1891,  at  Fort  Porter,  N.  Y. 

When  disability  arose  soldier  was  on  duty  going  to  his  quarters  in  Buffalo  from 
Fort  Porter,  N.  Y. 

Cause  of  disease  or  injury,  or  circumstances  under  which  it  appeared,  was  as  follows: 

"Sergeant  Courtney  has  been  complaining  and  has  been  imder  treatment  for 
hernia  since  and  during  the  encampment  at  Tampa,  but  it  did  not  seem  to  prevent 
him  from  marching  during  the  cam]>aign  in  Cuba. 

"Disability  was  incurred  in  line  of  duty." 

Station:  Fort  Sam  Houston,  Tex. 

Date:  February  10,  1899. 

H.  J.  Hunt, 
Mr^i  Lieutenant^  Surth  Infantry^  Commanding  Company  B. 

I  certify  that  I  have  carefully  examined  the  above-named  soldier,  and  find  him 
incapable  of  performing  the  duties  of  a  soldier  l)ecause  of  right  inguinal  hernia, 
incomplete.  The  hernia  was  complete  and  the  man  hail  l)een  wearing  a  truss  for 
some  years.  Unsuitable  for  operation.  Incapacitates  by  interfering  with  locomotion 
during  drill  and  on  the  march,  by  recjuiring  a  special  truss,  and  by  reason  of  danger 
from  strangulation  when  such  a  truss  has  broken  and  another  not  easily  obtainable. 
*  *  *  Incurred  in  line  of  duty.  From  his  statement  it  appears  the  disease  was 
contracted  February  24,  1891,  by  slipping  on  ice  while  going  to  his  quarters  for  din- 
ner. No  other  evidence  except  that  hernia  is  plainly  of  long  standing.  Length  of 
time  case  has  been  under  observation:  since  October  3,  1898. 

C.  L.  Wkigmann, 
Surgeon  U.  S.  Army,  Po»i  Surgeon. 

The  claimant's  statement  as  to  the  origin  of  his  hernia  having  been 
referred  to  Surg.  E.  F.  Gardner  for  any  information  he  mis:ht  he  able 
to  give  in  regard  to  the  case,  was  returned  by  him  on  January  28, 1902, 
with  the  following  indorsement: 

I  remember  furnishing  this  man  with  a  8|)ecial  truss  at  the  time  within  mentioned. 
To  the  best  of  mv  recollection  the  hernia  was*  at  that  time  believed  to  be  of  recent 
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occurrence.  But  the  length  of  time  that  has  elapsed  makes  it  impossible  for  me  t/> 
give  any  reliable  data,  further  than  the  fact  of  making  application  for  and  famishing 
the  special  truss. 

Lewis  R.  Taft  testifies,  b}'  affidavit  filed  February  24,  190(),  that  in 
the  spring  of  1891,  he  thinks,  but  will  not  be  certain,  the  claimant 
complained  and  said  that  he  had  been  ruptured  by  slipping  on  the  side- 
walk and  that  he  was,  through  the  post  surgeon,  getting  a  good  truss. 
Affiant  was  then  a  member  of  Company  B,  Sixth  U.  S.  Infantry,  and 
often  heard  him  speak  of  it,  but  knows  nothing  more. 

The  foregoing  is  all  the  evidence  there  is  in  regard  to  the  origin  of 
the  hernia,  and  from  the  nature  of  the  case  it  is  not  probable  that  any 
better  evidence  can  be  obtained.  If  the  claimant  was  alone  at  the 
time  he  fell  on  the  sidewalk  (as  he  swears  he  was)  it  is,  of  course, 
impossible  for  him  to  furnish  the  testimony  of  an  eye  witness  of  the 
accident.  The  absence  of  such  testimon}',  however,  is  not  necessarily 
fatal  to  the  claim.  Is  it  a  reasonable  inference,  from  all  the  known 
facts,  that  the  hernia  wa«  incurred  in  the  service  and  line  of  duty  as 
alleged  ?     If  so  the  claim  may  be  allowed. 

It  must  be  presumed  that  the  claimant  was  free  from  hernia  when 
he  enlisted  in  the  Regular  Arm}'  in  June,  1884.  He  was  continuously 
in  the  service  until  1899,  when  he  was  discharged  on  occountof  hernia. 
Therefore  the  disability  must  have  originated  in  the  service. 

The  evidence  indicates  that  it  was  incurred  at  the  time  and  place 
alleged.  Doctor  Gardner,  who  was  the  post  surgeon,  remembers  fur- 
nishing him  with  a  special  truss  at  or  about  the  time,  and  that  the 
hernia  was  then  apparently  of  recent  origin.  Comrade  Taft  thinlcs  it 
was  the  spring  of  1891  when  he  heard  claimant  state  that  he  had  been 
ruptured  by  falling  on  the  sidewalk  and  was  getting  a  truss  through 
the  post  surgeon.  The  surgeon  who  examined  him  at  the  time  of  his 
discharge  says  that  the  hernia  was  "plainly  of  long  standing." 

The  only  point  as  to  which  there  may  be  reasonable  doubt  is  whether 
the  injury  was  incurred  while  claimant  was  in  the  line  of  duty.  On 
this  point  there  is  no  direct  evidence  except  his  own  statements.  It  is 
to  be  remarked,  however,  that  his  statements  appear  to  have  been  con- 
sistent throughout,  and  that  there  is  nothing  in  them  that  is  improb- 
able. The  officers  who  recommended  his  discharge  evidently  believed 
them  to  be  true,  and  they  knew  the  man.  He  appears  to  have  been  a 
good  soldier.  He  enlisted  as  a  private  in  May,  1879,  was  promoted 
to  corporal  in  August,  1881,  and  to  sergeant  in  January,  1883.  He 
entered  the  service  again  as  a  private  in  1S84,  was  appointed  corporal 
in  September,  1887,  and  promoted  to  sergeant  in  March,  1889,  and 
held  that  rank  until  his  final  discharge.  It  is  true  that  the  records 
show  treatment  in  July,  1895,  for  subacute  catarrhal  gastritis,  due  to 
"excessive  use  of  stimulants,  not  in  line  of  duty."  This  might  give 
rise  to  a  suspicion  that  he  was  intoxicated  when  he  fell  on  the  sidewalk 
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and  incurred  his  rupture,  but  it  would  be  unjust  to  reject  his  claim 
upon  a  mere  suspicion.  He  has  furnished  the  best  obtainable  evidence, 
and  has  certainly  established  a  strong  probability  that  he  incurred  his 
hernia  at  the  time  and  place  and  in  the  manner  alleged.  The  claim 
must  either  be  allowed  on  this  probabilit}"  or  rejected  because  of  a 
possibility  that  the  injury  was  due  to  his  own  fault.  In  view  of  his 
long  service  and  generally  good  record,  and  the  other  favorable  fea- 
tures of  the  case  heretofore  referred  to,  the  Department  is  of  the  opin- 
ion that  whatever  of  doubt  there  may  be  a^*  to  incurrence  in  line  of 
duty  should  be  resolved  in  the  claimant's  favor. 

The  action  of  the  Bureau  is  reversed,  and  the  case  remanded  for 
readjudication  in  accordance  with  this  opinion. 


DIVISION  OF  PENSION— DESERTION— IJIVORC'E— SEPARATION— ACT  OF 

MARCH  8,  1800. 

Jones  v.  Jones. 

Pensioner's  bill  for  divorce  was  based  upon  the  fact  that  he  had  been  living  apart 
from  claimant  without  .any  cohabitation  for  five  consecutive  years  next  before 
his  application.  The  question  of  marital  desertion  was,  therefore,  not  involved 
in  the  judicial  proceedings  or  pa«»ed  upon  by  the  court  granting  him  a  decree  of 
divorce. 

Where  a  husband  leaves  his  wife  and  fails  to  contribute  to  her  support  and  without 
procuring  a  divorce  from  her,  or,  believing  her  to  be  dead,  marries  another 
woman,  the  law  will  presume,  in  the  absence  of  proof  to  the  contrary,  that  he 
intended  to  desert  his  wife. 

Pensioner  having  left  claimant  and  the  matrimonial  domicile,  it  is  incumbent  upon 
him  to  show  that  he  was  legally  justified  in  so  doing,  in  order  to  relieve  himself 
of  the  charge  of  desertion. 

So  much  of  the  Bureau  action  of  April  1,  1904,  as  held  that  '*j)ensioner  is  not  legally 
chargeable  with  marital  desertion  for  any  period  prior  to  February  17,  1904," 
the  date  on  which  he  procured  a  divorce  from  claimant  in  Kentucky,  is  not  sus- 
tained by  the  evidence. 

^ssistafit  Secretary  Jf.  W.Jlfiller  to  the  Co)/Wils8i<mer  of  Pe^isionH^May 

25,  1901 

Mrs.  Susan  J.  Jones  appealed  September  30, 1903,  from  the  Bureau 
action  of  August  28,  1903,  rejecting  her  claim,  tiled  August  15, 1903, 
for  one-half  the  pension  of  her  hu.sband,  William  Jones,  a  pensioner 
under  certificate  No.  1043928,  wherein  it  was  held  that  she  had  failed 
to  furnish  the  evidence  neces.sary  to  establish  her  title  within  the  mean- 
ing of  the  act  of  March  3,  1899. 

On  October  12,  1903,  the  Bureau  requested  a  return  of  the  papers, 
with  a  view  to  reopening  and  readjudication  of  siiid  claim  under  rule 
14  of  practice  a.s  amended.  The  papers  wore  accordingly  returned, 
when,  on  April  1,  1904,  the  Bureau  again  rejected  said  claim  on  the 
ground  that  claimant  was  no  longer  the  lawful  wife  of  pensioner,  he 
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having  obtained  a  divorce  from  her  in  the  Henderson  circuit  court, 
Henderson  County,  Ky.,  February  17,  1904,  and  that  penj<ioner  is  not 
legally  chargeable  with  marital  desertion  for  any  period  prior  to  that 
date. 

I'he  papers  are  now  returned  to  this  Department  for  considerataon 
of  said  appeal. 

Claimant  contended  in  her  said  appeal  that  she  had  furnished  all  the 
evidence  called  for  by  the  Bureau  except  as  to  the  nonmarriage  of 
soldier;  that  she  had  made  diligent  effort  to  obtain  the  evidence,  but 
for  lack  of  funds  to  enable  her  to  see  the  witnesses  who  knew  that  her 
husband  was  never  married  until  he  married  her,  she  had  been  unable 
to  comply  with  said  Bureau  request. 

There  appears  to  have  been  no  necessity  on  the  part  of  the  Bureau 
to  have  called  for  evidence  as  to  pensioner's  not  having  been  previously 
married,  as  the  question  of  the  legality  of  his  marriage  with  claimant 
was  not  denied  by  him,  but  on  the  contrary,  was  admitte<l.  As  held 
in  the  case  of  Wardwell  v.  Wardwell  (U  P.  D.,  234): 

When,  therefore,  a  claimant  has  alleged  and  proved  a  marriage  by  producing  a  cer- 
tifieil  transcript  of  record  of  her  marriage  to  pensioner,  pr  has  established  by  other 
satisfactory  evidence  the  celebration  of  a  marriage  ceremony  between  them,  *  »  ♦ 
and  the  alleged  pensioner  husband  is  duly  notified  thereof  *  *  *  ghe  should  not 
be  called  upon,  in  the  absence  of  any  evidence  questioning  the  validity  or  legality'  of 
such  marriage,  to  furnish  proof  of  the  legal  qualification  of  either  herself  or  her 
alleged  husband  to  contract  said  marriage,  ajs  the  burden  of  proof  It)  disprove  the 
subsisting  validity  of  the  established  marriage  is  upon  the  husband  or  the  party 
questioning  its  validity. 

Claimant's  contention  in  her  said  appeal,  so  far  as  it  relates  to  the 
first  rejection  of  her  claim  by  the  Bureau,  appears  to  have  been  well 
taken. 

She  had  alleged  and  proved  her  marriage  to  pensioner  on  July  1. 
1869,  in  the  State  of  Kentucky,  and  her  cphabitation  with  him  up  to 
about  1893,  during  which  time  six  children  had  been  born  as  the  issue 
of  said  marriage;  that  pensioner  had  deserted  her  manj-  3'ears  prior 
to  filing  her  said  declaration,  since  which  time  he  had  not  contributed 
to  her  support,  and  that  she  was  a  woman  of  good  moral  character 
and  in  necessitous  circumstances. 

It  appears  that  on  March  26,  1904,  pensioner  filed  a  copy  of  the 
decree  of  the  circuit  court  of  the  county  of  Henderson,  Ky.,  wherein 
said  court,  on  February  17, 1904,  had  granted  him  a  decree  of  divorce 
from  claimant. 

Pensioner  testified  in  an  affidavit  Nov.  16,  1902,  that  in  January  of 
that  j^ear  he  had  filed  his  petition  for  divorce  in  said  court,  and  that 
the  grounds  alleged  for  divorce  were : 

Reparation  for  a  perio<l  of  five  years,  which,  in  Kentucky,  is  legal  ground  for 
divorce.     This  being  the  law  and  these  being  the  facts,  I  allege  no  other  grountis. 
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The  suit  has  been  pending  since  that  time  and  Hhe  has  not  made  any  defense  what- 
ever. 

Under  the  laws  of  Kentucky  "  living  apart  without  any  cohabitation 
for  five  consecutive  years  next  before  the  application '' is  sufficient 
cause  to  authorize  a  court  having  general  equity  jurisdiction  to  grant 
a  divorce  to  both  husband  and  wife.  See  General  Statutes  of  Ken- 
tucky, 1883,  page  623. 

As  pensioner's  bill  for  divorce  was  based  solely  upon  the  fact  that 
he  had  been  living  apart  from  claimant  without  any  cohabitation,  for 
live  consecutive  years  next  before  his  application,  it  is  evident  that 
the  question  of  marital  desertion  was  not  involved  in  the  judicial  pro- 
ceeding or  passed  upon  by  the  court  granting  him  a  decree. 

It  is  only  to  the  extent  of  the  questions  passed  upon  by  a  competent 
court  having  jurisdiction  that  this  Department  is  bound.  In  the  recent 
case  of  Hendershott  v.  Hendershott  (14  P.  D.,  130),  the  question  before 
the  court  was  whether  pensioner's  wife  had  been  guilty  of  extreme 
cruelty.  The  fact  that  the  pensioner's  bill  in  that  case  was  dismissed 
at  the  hearing  did  not  conclude  the  Department  from  inquiring  into 
the  cause  of  the  separation  or  the  alleged  cruelty  on  the  part  of  the 
wife.  The  statutory  ground  of  desertion  in  that  case,  under  the  Michi- 
gan statute,  was  "extreme  cruelty."  But,  as  stated  by  the  Depart- 
ment in  that  decision,  quoting  from  Stewart  on  Marriage  and  Divorce, 
paragraph  257: 

One  party  to  a  marriage  is  justified  in  leaving  the  other  by  the  other's  consent; 
conduct  implying  consent  by  the  other;  by  such  conduct  on  the  part  of  the  other  as 
is  cruel,  outrageous,  though  not  amounting  to  cause  for  divorce. 

Courts  often  grant  a  decree  of  separation,  while  refusing  a  decree 
for  absolute  divorce. 

So  in  the  case  under  consideration,  the  court,  under  the  Kentucky 
statute,  was  authorized  to  grant  a  decree  of  divorce  on  the  ground  of 
five  years'  separation,  regardless  of  which  party  was  in  fault  for  the 
separation. 

Pensioner  testified  in  an  affidavit  October  28,  1903,  as  follows: 

In  April,  1903,  I  and  the  claimant,  Susian  J.  Jones,  separated,  and  we  have  not 
lived  or  cohabited  together  as  husband  and  wife  since  that  date.  I  have  never  seen 
her  but  once  during  that  time.  We  had  at  that  time  four  children  living.  At  the 
time  we  separateil  we  were  living  on  a  farm.  I  went  away  from  home,  took  one 
horse,  left  all  the  remainder  of  stock,  farm  implements,  etc. 

The  only  reason  assigned  by  pensioner  for  leaving  his  wife  is  con- 
tained in  his  affidavit,  November  16,  1903,  wherein  he  testified  as 
follows: 

The  reason  for  the  separation  being  such  temi)er  and  quarrelsome  disiX)sition  on 
her  part  that  it  showed  a  settled  aversion. 

He  has  failed  to  support  his  testimony  with  that  of  other  witnesses, 
whereas  claimant  has  proved  by  reputable  witnesses  that  he  deserted 
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her  without  cause  on  her  part.     She  testified  November  25^  1903,  as 
follows: 

I  know  of  no  OAuse  why  my  husband  left  me  unless  it  was  his  infatuation  for  a 
woman  with  whom  he  was  living  in  Daviess  Ck)unty,  Ky.  My  sons,  who  have  vis- 
ited their  father,  William  Jones,  state  to  me  that  he  is  so  living  with  one  of  his  own 
cousins,  Belle  Jones. 

In  answer  to  Bureau  circular  of  April  20,  1898,  pensioner  stated 
that  he  was  married  to  Belle  Jones  November  26,  1896,  at  Lebanon, 
Marion  County,  Ky. ;  that  he  was  not  previously  married. 

In  answer  to  similar  inquiries  of  October  19,  1903,  pensioner  stated 
that  he  was  married  to  Susan  Jane  Jones  in  Henderson  County,  Ky., 
July  1,  1869. 

On  January  13,  1904,  his  attention  was  invited  to  this  discrepancy 
in  his  statement  and  an  explanation  was  called  for.  No  explanation 
appears  to  have  been  made  by  pensioner.  It  is  further  to  be  noted 
that  he  does  not  specifically  deny  having  deserted  claimant. 

When  a  husband  leaves  his  wife  and  fails  to  contribute  to  her  sup- 
port, and,  without  procuring  a  divorce  from  her  or  believing  her  to 
be  dead,  marries  another  woman  the  law  will  presume,  in  the  absence 
of  proof  to  the  contrary,  that  he  intended  to  desert  his  wife.  (Stew- 
art on  Mar.  and  Div.,  par.  259,  note  13,  p.  7.) 

Pensioner  having  left  claimant  and  the  matrimonial  domicile,  it  is 
hicumbent  upon  him  to  show  that  he  was  legally  justified  in  so  doing 
in  order  to  relieve  hhnself  of  the  charge  of  desertion. 

The  Department  is  of  the  opinion  that  so  much  of  the  Bureau  action 
of  April  1,  1904,  as  held  that  ''pensioner  is  not  legally  chargeable 
with  marital  desertion  for  any  period  prior  to  February  17, 1904,''  the 
date  on  which  he  procured  a  divorce  from  claimant  in  Kentucky,  is 
not  sustained  by  the  evidence. 

Said  action  is  accordingly  reversed  and  the  papers  in  the  case  are 
herewith  returned  for  a  readjudication  of  this  claim  in  accordance  with 
this  decision. 


rates-specific  dis^vbility-act  march  »,  1003-total,  dis^lbility 

ix  both  feet. 

Wilson  S.  Barney. 

Those  persons  who  are  totally  disabled  in  both  feet  are  not  includeil  in  any  class  of 
beneficiaries  mentioned  in  the  act  of  March  2,  1903,  and  are  not  entitled  there- 
under to  a  i)ension  of  $100  per  month. 

Asslatant  Secretary  21.   W.  Miller  to  th<'  CornmiMWuer  of  PemioM^ 

May  '28,  1904,, 

Wilson  S.  Barney,  who  served  a^  i\  priv^ate  in  Company  A,  First 
W^isconsin  Volunteer  Cavalry,  from  S;^ptember  10,  1862,  to  November 
16,  1803,  was  pensioned  under  the  genei*al  law  at  the  rate  of  $72  i)er 
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month  (first  grade)  on  account  of  disability  on  account  of  rheumatism, 
when,  June  15, 1903,  he  filed  a  claim  for  increase,  alleging  that  he  was 
*' totally  disabled  in  both  feet"  aijd  nearly  totally  disabled  in  both 
hands;  *' that  his  disabilities  in  both  feet  is  equivalent  to  the  loss  of 
both  feet" 

The  claim  was  rejected  by  letter  of  November  7, 1903,  and  formally 
disi)osed  of  by  brief  face  action,  May  14,  1904,  on  the  ground  of  no 
title  under  the  act  of  March  2,  1903,  as  claimant  had  not  lost  both 
feet,  and  that  no  provision  was  made  for  a  rate  for  total  disability  in 
the  same. 

An  appeal  was  filed  November  21,  1903,  contending  in  eflfect  that 
the  words  in  the  act  "in  like  manner,  shall  have  lost  both  feet," 
refers  to  the  preceding  sentence  and  means  '^or  been  totally'  disabled 
in  the  same." 

The  act  referred  to  is  as  follows: 

That  from  and  after  the  passage  of  this  act  all  persons  on  the  pension  roll,  and  all 
persons  hereafter  granted  a  pension,  who,  while  in  the  military  or  naval  service  of 
the  United  States  and  in  the  line  of  duty,  shall  have  lost  one  hand  or  one  foot,  or 
been  totally  disabled  in  the  same,  shall  receive  a  pension  at  the  rate  of  forty  dollars 
per  month;  that  all  persons  who,  in  like  manner,  shall  have  lost  an  arm  at  or  above 
the  elbow  or  a  leg  at  or  above  the  knee,  or  been  totally  disabled  in  the  same,  shall 
receive  a  pension  at  the  rate  of  forty-six  dollars  per  month,  that  all  persons  who,  in 
like  manner,  shall  have  lost  an  arm  at  the  shoulder  joint  or  a  leg  at  the  hip  joint,  or 
so  near  the  shoulder  or  hip  joint  or  where  the  same  is  in  such  a  condition  as  to  pre- 
vent the  use  of  an  artificial  limb,  shall  receive  a  pension  at  the  rate  of  fifty-five  dol- 
lars per  month,  and  that  all  persons  who,  in  like  manner,  shall  have  lost  one  hand 
and  one  foot,  or  been  totally  disabled  in  the  same,  shall  receive  a  pension  at  the  rate 
of  sixty  dollars  per  month;  and  that  all  persons  who,  in  like  manner,  shall  have  lost 
both  feet  shall  receive  a  pension  at  the  rate  of  one  hundred  dollars  per  month: 
Prodded  however y  That  this  act  shall  not  be  so  construed  as  to  reduce  any  pension 
under  any  act,  public  or  private. 

As  stated  on  the  face  brief  said  act  provides  no  rate  for  total  disa- 
.  bility  in  both  feet,  nor  for  a  disability  equivalent  to  the  loss  of  the 
same,  nor  can  the  act  be  construed  to  cover  such  a  disabling  case. 

The  words  "who,  in  like  manner,"  refer  to  the  preceding  words 
"all  persons"  ♦  ♦  ♦  "who,  while  in  the  military  or  naval  service 
of  the  United  States  and  in  line  of  duty"  and  not  to  words  "or  been 
totally  disabled  in  the  same." 

In  other  words  it  refers  to  the  "manner"  in  which  the  disability 
was  incurred,  and  not  to  the  character  of  the  disability. 

The  classes  of  persons  whose  pensions  were  increased  by  said  act  of 
March  2,  1903,  are— 

1.  All  persons  "  who,  while  in  the  military  or  naval  service  of  the 
United  States  and  in  line  of  duty,  shall  have  lost  one  hand  or  one 
foot,  or  been  totally  disabled  in  the  same." 

2.  All  persons  "who  in  like  manner",  that  is,  all  "who,  while  in 
the  military  or  naval  service  of  the  United  States  and  in  line  of  duty," 
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»  »  ♦  64  gjj^g^i]  \^^yQ  iQgt  an  arm  at  or  above  the  elbow  or  a  leg  at  or 
above  the  knee,  or  been  totally  .disabled  in  the  same." 

3.  All  persons  "  who,  while  in  the  military  or  naval  service  of  the 
United  States  and  line  of  duty,"  *  *  *  "  shall  have  lost  an  arm  at  the 
shoulder  joint  or  a  leg  at  the  hip  joint,  or  so  near  the  shoulder  or  hip 
joints  or  where  the  same  is  in  such  a  condition  as  to  prevent  the  use 
of  an  artificial  limb." 

4.  All  persons  who,  while  in  the  military  or  naval  service  of  the 
United  States  and  in  line  of  duty  ''  shall  have  lost  one  hand  and  one 
foot,  or  been  totally  disabled  in  the  same;"  and 

5.  All  persons  who  while  in  the  military  or  naval  service  of  the 
United  States  and  in  line  of  duty  '*  shall  have  lost  both  feet." 

The  act  plainly  and  clearly  indicates  the  particular  condition  which 
entitles  to  an  increase  in  the  rate  of  pension,  and  total  disability-  in 
both  feet  or  an  equivalent  disability  is  not  provided  for. 

In  the  case  of  Alexander  P.  McElroy  (9  P.  D.,  401)  it  was  held  that 
said  act  did  not  "  increase  the  pensions  of  those  who  have  a  disability 
equivalent  to  the  loss  of  a  hand  or  a  foot,"  though  the  act  that  it 
amended  (March  3,  1883)  provided  the  same  rate  for  such  a  condition 
as  it  did  for  the  loss  of  a  hand  or  foot  or  a  total  disability  in  the  same. 

"It  is  the  duty  of  courts  so  to  construe  statutes  as  to  meet  the  mis- 
chief and  to  advance  the  remedy."  Potter's  Dwarris  on  Statutes  and 
Constitutions,  144. 

What  was  the  mischief  sought  to  be  remedied  by  this  statute?  The 
rate,  $72  per  month,  provided  by  the  act  of  June  17, 1878,  for  the  '*'  loss 
of  both  feet." 

What  the  remedy?  The  rate  of  $100  per  month  for  the^loasof 
both  feet." 

It  was  held  that  a  ''bull"  was  not  included  under  the  words  '*or 
other  cattle,"  as  used  in  a  statute  which  made  it  indictable  for  any  per- 
son to  wantonly  or  cruelly  beat,  abuse,  and  illtreat  any  horse,  mare, 
gelding,  mule,  ass,  ox,  cow,  heifer,  steer,  sheep,  or  other  cattle.  The 
court  said: 

"Horee,  mare,  j?elding,  are  one  class;  ox,  cow,  heifer  and  steer  are  another,  and  in 
my  opinion  the  bull  is  not  included  in  this  act.*'  Hill,  ex  parte  (3  C.  &  P.,  225} 
cited  in  Sutherland  on  Stat.  Con.  Sec,  268. 

So  in  this  case  those  totalW  disabled  in  a  hand  or  a  foot  are  included 
in  one  class  of  beneficiaries  under  the  act  of  March  2,  1903;  those 
totally  disabled  in  a  leg  in  another;  those  who  have  lost  an  arm  or 
leg  so  near  the  shoulder  or  hip  joints  or  where  the  same  is  in  such  a 
condition  as  to  prevent  the  use  of  an  artificial  limb  in  another,  and 
those  totally  disabled  in  one  hand  and  one  foot  in  another  class;  but 
those  totally  disabled  in  both  feet  are  not  included  in  any  class  men- 
tioned in  the  act,  notwithstanding  their  condition  is  probably  more 
disabling  than  the  loss  of  the  feet. 
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The  action  of  the  Bureau  appealed  from  was  therefore  proper  and 
the  same  is  accordingly  affirmed. 


marriage-laws  of  delaware-ceremoxt-act  of  june  «7,  1890. 
Frances  Hopkins  (widow). 

Claimant  and  soldier  lived  together  from  a  date  subeequent  to  the  civil  war  to  about 
the  years  1897  or  1898,  when  they  were  married  by  a  ceremony. 

Some  positive  act  or  ceremony  is  necessary  to  render  valid  a  marriage  contract  in 
the  State  of  Delaware.  Revised  Code  State  of  Delaware,  chapter  74,  section  2. 
Jackson  r.  Benjamin  Collins  (2  Houston,  128);  State  r.  Miller  (3  Pennewill,  518). 

Assistant  Secretary  M,   W,  Miller  to  the  Coviirdssioner  of  Pe^isions^ 

May  28,  190^. 

Frances  Hopkins,  as  widow  of  James  Hopkins,  formerly  a  private 
in  Company  G,  Forty-third  U.  S.  Colored  Volunteer  Infantry,  filed 
her  declaration  on  November  15, 1901,  under  the  act  of  June  27, 1890. 

The  claim  was  rejected  November  18,  1902,  on  the  ground  that 
claimant's  marriage  to  the  soldier  was  subsequent  to  the  passage  of 
said  act.     An  appeal  was  filed  January  2,  1903, 

The  facts  in  the  case  are  as  follows:  The  soldier,  James  Hopkins, 
had  lived  for  many  years  at  Lewes,  Del.,  with  Harriet  Wiltbanks,  and 
had  several  children  by  her,  and  the  said  Harriet  was  known  as  his 
wife,  though  there  probably  never  was  a  marriage  ceremony. 

At  a  subsequent  date,  which  can  not  be  definitely  fixed,  but  prior  to 
the  passage  of  the  act  of  June  27, 1890,  Frances  Brown,  who  had  been 
living  at  Chincoteague  Island,  Va.,  at  the  home  of  the  mother  of 
James  LiOgan,  by  whom  she  had  one  child^ called  James  Henry  Brown, 
came  to  Lewes,  bringing  the  child  with  her. 

Soon  after  her  arrival  in  Lewes,  date  uncertain,  she  went  to  live 
with  the  soldier,  James  Hopkins,  who  soon  after  parted  from  Harriet 
Wil thanks,  and  they  lived  and  cohabited  together  as  man  and. wife, 
although  for  a  time  thereafter  she  was  known  as  Frances  Brown. 
About  1897  or  1898  James  Hopkins  and  Frances  Brown  were  married 
by  Rev.  Mathew  Seamans,  who  represented  himself  to  be  an  evangelist, 
and  who  soon  after  left  for  other  fields. 

From  this  statement  of  facts,  it  would  hardly  seem  necessary  to 
enter  upon  a  discussion  of  the  legi^lity  of  claimant's  marriage,  but  her 
attorney  contends  that  the  evidence  shows  that  the  said  Frances  was 
the  soldier's  common-law  wife. 

It  may  be  that  a  "common-law  marriage"  is  valid  in  Delaware.  In 
common  with  other  States  enjoying  the  common  law  of  England  as  an 
inheritance,  she  has  provided  by  her  constitution  (Art.  VII,  5  and  9) 
that  all  laws  existing  at  the  time  of  its  adoption,  not  inconsistent  with 
it,  should  remain  in  force  unless  altered  by  future  laws,  i.  e.  where 
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not  abrogated  the  common  law  continues  in  force.  Likewise,  in  com- 
mon with  other  States,  she  has  provided  by  statute  for  the  solemniza- 
tion of  marriage  (Rev.  Code,  Amended  Chapter  74,  sec.  2),  designating 
those  authorized  to  perform  the  ceremony. 

The  Laws  of  Delaware,  Revised  Code,  as  amended,  chapter  74,  sec- 
tion 2,  provides  that — 

Every  preacher  of  tlie  gospel,  ordained  or  appointed  according  to  the  rules  of  the 
church  to  which  he  belongs,  shall  have  authority  to  solemnize  marriages.  Also 
marriages  may  be  8olemnize<i  or  contracted  according  to  the  forms  and  usages  of  any 
religious  society,  when  either  of  the  parties  belong  to  such  religious  society.  The 
mayor  of  Wilmington  may  also  solemnize  marriages. 

In  some  States  a  similar  provision  has  been  treated  essentially  as 
mandatory;  in  others  merely  as  directory.  That  the  latter  is  probably 
true  in  Delaware  the  decision  of  the  court  in  Jackson  v.  Collins  {2 
Houston,  128)  indicates. 

In  the  case  above  referred  to  the  presiding  justice  charged  the  jury 
as  follows; 

Marriage,  in  contemplation  of  the  common  law,  is  a  civil  contract,  but  it  can  only 
be  contracted  by  some  positive  act,  or  ceremony,  or  solemnization  recognized  by  the 
law  of  the  place  where  it  is  entered  into.  But  notwithstanding  it  must  be  so  con- 
tracted, it  is  not  in  all  cases  necessary  that  the  fact  of  its  having  been  contracted 
should  be  susceptible  of  direct  and  positive  proof,  as  by  a  person  who  was  present  at 
the  time  and  witnessed  the  ceremony;  ordinarily  it  may  be  proved  by  secondarj-  or 
circumstantial  evidence,  and  in  a  case  like  the  present  a  lawful  marriage  may  be 
inferred,  or  presumed  by  the  jury  from  the  facts  and  circumstances  proved — that 
they  lived  and  cohabited  together  as  man  and  wife  lawfully  married  to  each  other, 
proclaimed  and  represented  themselves  uniformly  to  be  so,  and  visited  together,  and 
were  received,  recognized,  and  entertained  among  their  relatives,  friends,  and 
acquaintances  as  such,  if  in  the  judgment  of  the  jury  all  the  evidence  in  the  i^aa* 
bearing  upon  the  point  should  warrant  such  a  conclusion.  But  they  most  be  satis- 
fied that  there  was  a  lawful  marriage  between  them. 

In  that  case  no  special  time  and  place  were  alleged  as  to  the  solem- 
nization of  the  marriage  in  question. 

Indeed,  in  its  beginning  the  relation  was  probably  illicit,  but  there 
was  reliable  circumstantial  evidence  pointing  to  some  subsequent 
"positive  act" — a  contract  of  marriage. 

In  a  more  recent  case  decided  since  the  beginning  of  the  present 
century,  that  of  State  v.  Miller  (3  Pennewill,  518),  the  court  cited  that 
excerpt  from  Jackson  /'.  Collins,  above  quoted,  holding  that  marriage 

may  properly  be  proved  by  competent  and  satisfactory  circumstantial  evidence, 
such  as  cohabitation,  holding  themselves  out  to  the  public  as  husband  and  wife,  the 
admissions  of  the  parties,  etc. 

In  that  case  a  marriage  at  a  particular  time  and  place,  by  ceremony, 
was  alleged. 

Yet  marriage  being  ^'  in  contemplation  of  the  common  law"  a  civil 
contract,  it  would  seem  that  it  might  be  contracted  by  '^  some  positive 
act''  in  Delaware,  as  well  as  by  ceremony.  The  evidence,  however, 
must  unmistakably  point  to  some  "  positive  act." 
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Assuming  that  an  actual  marriage  without  ceremony  might  be  law- 
ful in  Delaware,  it  becomes  a  question  of  fact  in  the  case  at  bar 
whether  such  a  marriage  was  contracted  by  soldier  and  claimant  at 
some  time  prior  to  the  passage  of  the  act  of  June  27,  1890.  And  in 
that  connection  it  is  pertinent  to  remark  that  if  a  common-law  mar- 
riage between  them  can  be  deduced  from  the  evidence,  how  much 
sti'onger  would  be  the  claim  of  Harriet  Wiltbanks,  who  cohaBited 
^with  soldier,  bore  him  several  children,  and  who  is  still  living  at 
Lewes. 

The  affidavit  of  Ellen  Seaman,  dated  October  23,  1902,  taken  before 
the  special  examiner,  is  as  follows: 

I  do  not  know  my  age  (appears  to  be  about  55).  Post-office  and  residence,  Lewes, 
Del.  I  ain  the  wife  of  Rev.  Mathew  Seaman.  He  was  an  evangelist  who  came  here 
several  years  ago,  but  haa  deserted  me,  and  I  do  not  know  where  he  is.  While  here 
I  remember  he  married  the  soldier,  James  Hopkins,  to  the  claimant,  Frances.  I 
was  not  present  at  the  wedding  ceremony,  but  I  remember  very  clearly  the  night  the 
ceremony  occurred.  *. 

At  that  time  Hopkins  and  Frances  lived  together  in  a  little  shanty  down  by  the 
beach. 

I  reiijiember  it  was  in  the  fall  of  the  year,  and  it  was  about  four  years  ago,  but  I 
can  not  remember  the  month. 

I  harl  known  Foldier  and  Frances  for  years  before  this.  When  I  first  knew  soldier 
he  wa«  living  with  a  woman  named  Harriet  Wiltbanks  as  his  mistress.  He  lived 
with  her  several  years  and  they  had  children. 

They  parted,  and  after  they  parted  he  and  Frances  took  up  with  each  other  and 
he  hail  her  for  a  mistress  for  a  nmnber  of  years  l>efore  he  married  her. 

Hopkins  was  a  hanl  character,  but  Frances,  when  she  came  here,  was  a  pretty 
decent  woman,  >)ut  after  she  went  to  live  with  Hopkins  as  his  mistress  she  became 
rather  disreputable  herself. 

Oh,  yea;  it  was  well  known  that  Hopkins,  the  soldier,  and  Frances  were  not  man 
and  wife — were  just  living  together  as  man  and  mistress — for  years  after  they  began 
living  together,  and  up  until  their  marriage  by  a  ceremony,  yet  she  was  called 
Frances  Hopkins. 

The  special  examiner's  statements  contain,  among  others,  the 
following: 

The  alleged  marriage  ceremony  was  about  1897  or  1898.  *  *  *  I  could  not 
learn  where  Reverend  Seaman  is.  He  disappeared  suddenly  from  Lewes,  leaving 
his  wife.  He  was  a  stranger  in  Lewes.  No  one  knew  where  he  came  from  or  went 
to,  or  whether  in  fact  he  was  an  ordained  minister.  He  represented  himself  as  an 
evangelist. 

The  affidavit  of  Sarah  Mosely,  dated  October  22,  1902,  taken  before 
the  special  examiner,  is  as  follows: 

I  am  31  years  of  age;  post-offi(^  and  residence,  Lewes,  Del. 

I  knew  James  Hopkins — he  was  my  father,  and  I  had  known  him  all  my  life. 
Fie  came  here,  so  he  said,  about  the  close  of  the  war,  from  the  vicinity  of  Dagsboro 
and  Millsboro.  When  he  came  here  he  took  up  with  my  mother,  and  they  lived 
together  as  man  and  wife  for  several  years,  and  she  had  eight -children  by  him.  I 
am  the  oldest  living. 
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My  mother  and  he  were  not  married  by  a  ceremony,  but  lived  together  as  man 
and  wife,  as  was  often  the  habit  at  that  period  among  the  colored  people  of  this 
locality. 

He  left  my  mother,  and  after  a  while  he  took  up  with  Frances  Brown,  and  he 
lived  with  her  for  about  twenty  years  before  his  death. 

She  came  here  from  Chincoteague  Island,  Virginia,  and  when  she  came  here, 
stopped  at  our  house.  At  that  time  my  father  and  mother  were  keeping  houi^e 
together,  and  I  expect  it  was  while  she  was  at  our  house  that  my  father  got  in  with 
her.     I  was  then  too  young  to  remember  about  that. 

When  Frances  came  here  she  had  one  child,  James  Brown.     He  is  dead. 

I  never  knew  who  James  Browm's  father  was.  I  understood  he  was  bom  on 
Chincoteague  Island,  and  was  an  illegitimate  child. 

The  claimant  went  by  the  name  of  Frances  Brown  when  she  began  to  live  with 
James  Hopkins,  and  for  years  after  that  was  known  as  Frances  Brown,  and  until  ?he 
married  my  father.  «  ♦  «  I  understand  they  were  married  by  ceremony  here 
about  four  years  ago,  Reverend  Seaman  performing  the  ceremony,  and  after  that 
she  was  called  Frances  Hopkins,  and  lived  with  him  to  his  death,  and  haa  not 
remarried. 

It  is  perfectly  evident  from  the  testimony  that  claimant's  relations 
with  the  soldier  were  illicit  in  ^heir  inception.  For  years  she  was  called 
Frances  Brown,  although  cohabiting  with  James  Hopkins,  ac<;ording  to 
one  witness.  Even  while  known  or  called  by  others  by  the  name  of 
Hopkins,  it  was  well  understood  in  the  neighborhood  that  the  parti**^ 
were  not  married — that  they  were  man  and  mistress,  not  husband  and 
wife. 

W hen,  then,  did  a  change  in  their  relations  take  place  ?  What  ^*  posi- 
tive act"  on  their  part  transformed  a  meretricious  concubinage  into  a 
lawful  marital  union  ?  The  secondary  evidence  admissible  under  the 
decision  in  Jackson  v,  Collins  proves  merelj'  a  relation  which  must  be 
understood  in  the  light  of  its  inception  until  there  is  evidence  of  some 
' '  ]K)siti  ve  act "  indicating  a  change  in  the  character  of  their  cohabitation. 

What ''  positive  act""  prior  to  the  ceremony  of  1897  or  1898  is  shown  t 
There  is  none.  The  very  fact  that  a  ceremony  was  performed  in  tho>e 
years  tends  to  negative  the  idea  that  there  was  a  lawful  marriage 
between  them  prior  to  that  time. 

The  evidence  fails  to  show  that  there  was  a  marriage  prior  to  the 
act  of  June  27,  1890,  and  as  to  any  legal  marriage  having  been  con- 
summated after  the  passage  of  that  act,  the  Department  expresses  no 
opinion. 

The  rejection  of  this  claim  is  aflBrmed. 


marriage— maryland  t^atvs—evtoence— presumptions. 

Amelia  K.  Shanaman  (widow). 

No  record  of  the  marriage  of  claimant  and  soldier,  nor  of  a  license  to  marry  can  be 
found,  but  claimant  swears  that  they  were  secretly  married  in  Baltimore,  Md., 
by  a  Methodist  minister,  according  to  the  Methodist  ceremonial  rites,  and  the 
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soldier  in  hie  lifetime  deposed  before  a  special  examiner  that  he  and  claimant 
were  married  by  a  minister  named  Smith,  in  Baltimore,  Md.  The  evidence 
shows  that  immediately  thereafter  they  announced  to  their  family  and  friends 
that  they  were  married,  and  within  a  week  of  the  date  of  the  alleged  marriage 
soldier  and  claimant  commeni^  housekeeping  and  lived  and  cohabited  together 
as  husband  and  w^ife,  and  were  so  recognized  by  their  relatives  and  acquaintances 
from  that  time  until  soldier*s  death. 
Heldf  that  under  the  decisions  of  the  Maryland  court  of  appeals  which  hold  that 
"  where  parties  live  together  ostensibly  "  as  husband  and  wife  **  and  are  received 
into  society  and  treated  by  their  friends  and  relations  as  having  and  being 
entitled  to  that  status,  the  law  will  presume  *  *  *  that  they  have  been 
legally  married,"  claimant  is  the  widow  of  the  deceased  soldier. 

A^ssistant  Secretary  M.   W,  Miller  to  the   Commimioner  of  Penm(yns^ 

Zadok  M.  Shanaman  served  in  Company  F,  Fifth  Maryland  Volun- 
teer Infantry  from  April  25,  1898,  until  discharged  October  22,  1898. 
He  died  July  25,  1901. 

On  July  30, 1901,  Amelia  K,  Shanaman  filed  a  claim  for  a  pension  as 
the  widow  of  deceased  soldier. 

Her  claim  was  rejected  October  14,  1902,  on  the  following  stated 
grounds: 

The  inability  of  the  claimant,  aide<l  by  an  exhaustive  special  examination  to  ei>tab- 
lish  title  as  the  legal  widow  of  the  soldier.  No  record  or  other  evidence  found  of 
ceremonial  marriage  as  allege*!,  and  the  evidence  a<lduced  fails  to  establish  a  common- 
law  marriage  between  claimant  and  soldier. 

She  appealed  from  that  action  October  18,  1902,  contending  that 
there  was  a  ceremonial  marriage  between  herself  and  soldier,  and  that 
on  their  wedding  trip  they  lived  as  husband  and  wife  in  the  State  of 
Pennsylvania,  and  therefore,  under  the  laws  of  that  State,  they  became 
husband  and  wife. 

The  facts,  in  brief,  are  substantially  as  follows: 

Soldier  and  claimant  had  known  each  other  from  childhood,  and 
were  close  friends  all  their  lives.  After  his  return  from  the  service 
he  expressed  to  claimant's  mother  a  desire  to  marry  her  daughter,  this 
appellant,  which  request  was  refused  on  the  grounds  of  his  ill  health. 

Sometime  afterwards  the}'  concluded  to  elope,  or  to  have  a  secret 
marriage  ceremony  performed.  Pursuant  to  such  agreement,  they, 
on  the  morning  of  the  7th  of  September,  1899,  repaired  to  a  house  in 
Baltimore,  where,  according  to  claimant's  statement,  they  were  united 
in  marriage  by  a  Methodist  minister  named  Smith  or  Elliott,  using 
the  Methodist  ceremonial  rites,  she  basing  her  belief  that  the  (cere- 
mony was  being  performed  by  an  ordained  minister  on  what  soldier 
told  her.  Leaving  the  place  where  they  were  married,  they  went  to 
Camden  Station,  Baltimore,  and  from  there  by  rail  to  the  city  of 
Philadelphia,  Pa.,  visiting  some  friends  of  soldier,  jind  riding  about 
the  city  until  5.55  p.  m.  of  the  same  day,  when  they  returned  to  Balti- 
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more,  she  going  to  her  home  and  he  to  his.  They  conmieneed  house- 
keeping some  six  days  afterwards,  and  continued  to  live  together  as 
husband  and  wife  until  soldier's  death,  July  25,  1901. 

They  had  one  child  a^  the  fruit  of  their  marriage,  such  child  being 
born  July  16,  1901.  No  license  for  their  marriage  >vas  issued,  nor 
was  any  "'return''  of  such  marriage,  a*s  is  required  by  law,  ever  made. 

It  is  also  noted  that  soldier,  in  a  statement  to  a  special  examiner, 
made  at  a  time  when  his  claim  for  a  pension  was  being  investigated, 
said  that  he  and  claimant  were  married  at  the  home  of  a  Mrs.  Alex- 
ander, in  Baltimore,  and  in  the  presence  of  a  Mrs.  Kopps,  in  Septem- 
ber, 1S98,  and  that  such  marriage  was  celebrated  by  a  minister  named 
Smith. 

In  affidavits  filed  prior  to  special  examination  of  her  claim,  appel- 
lant stated  that  the  officiating  ministers  name  was  Elliott;  to  the 
special  examiner  she  explained  that  she  wa.s  so  agitated  and  excited 
over  the  marriage  that  she  probably  did  not  understand  or  remember 
the  minister's  correct  name,  and  that  her  husband  was  mistaken  as  to 
the  time  and  place  of  the  marriage. 

No  witnesses  to  said  marriage  have  been  found,  and  the  proof  of 
sumo  consists  entirely  of  the  statements  of  claimant  and  deceased 
soldier,  and  their  subsequent  conduct,  and  the  special  examiner 
reported  them  as  of  good  repute,  and  as  being  respectable  people  of 
reputable  families. 

Under  the  facts,  any  contract  of  marriage  that  was  entered  into  by 
them  was  made  and  entered  into  in  the  State  of  Maryland,  and  there- 
fore nmst  be  governed  by  the  laws  of  that  State. 

The  contention  of  api^llant  that  their  sojourn  of  a  few  hours  in  the 
State  of  Pennsylvania,  while  on  a  presumptive  wedding  tour,  was 
such  a  living,  cohabiting,  and  holding  themselves  out  to  the  public  of 
that  commonwealth  as  to  constitute  a  conunon-law  marriage  under  its 
laws,  is  so  unstable  and  untenable  that  it  does  not  merit  consideration: 
however,  the  question  of  the  legality  of  their  marriage  in  the  State  of 
Maryland  assumes  a  more  serious  aspect. 

The  laws  of  that  Commonwealth  provide  that  a  marriage  to  be  valid 
must  be  consummated  by  some  religious  ceremony,  and  that  no  lawful 
marriage  can  be  contracted  merely  per  verba  de  presenti  or  j)er  verl« 
do  f uturo  cum  copula,  although  the  statutes  do  not  declare  marriages 
void  because  they  have  not  been  celebrated  in  the  manner  prescribed 
by  statute,  and  the  fact  that  a  ceremony  was  performed  is  not  always 
recjuired  to  be  strictly  proved. 

The  court  of  appeals  of  Mar>'land,  in  the  case  of  Richardson  *\ 
Smith  (80  Md.,  1S9),  held: 

In  this  Stat^  there  can  not  Ikj  a  valid  marriage  without  a  religious  ceremony,  but  a 
marriage  may  In*  completely  proved  without  the  testimony  of  witneases  who  were 
present  at  the  ceremony.  It  would  work  a  cniel  injustice  in  many  itu^tanree  if  the 
law  were  otherwise.     The  witnesses  might  l)e  dead  and  competent  ^written  eiidence 
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of  the  ceremony  might  be  unattainable.  It  would  not  follow,  however,  that  the 
anion  l)etween  the  parties  would  be  considered  illicit  and  the  children  illegitimate. 
The  law  has  wisely  provided  that  marriage  may  be  proved  by  general  reputation, 
cohabitation,  and  acknowle<lgment.  When  these  exist  it  will  Ije  infernni  that  a 
religious  ceremony  has  taken  place,  and  this  proof  will  not  be  invalidate<l  because 
evidence  can  not  be  obtained  of  the  time,  place,  and  manner  of  the  celebration  of  the 
marriage.  On  this  point  we  think  it  unnecessary  to  do  more  than  quote  from  Red- 
grave r.  Redgrave  (28  Md.,  97):  **  Where  parties  live  together  ostensibly  as  man  and 
wife,  demeaning  themselves  toward  each  other  as  such  and  are  received  into  society 
and  treated  by  their  friends  and  relations  as  having  and  being  entitled  to  that  status, 
the  law  will,  in  favor  of  morality  and  decency,  presume  that  they  have  been  legally 
married.  Taylor's  Ev.,  sec.  140,517;  Hervey  r.  Hervey  (2  W.  Bl.,  877);  Goodman 
V.  Goodman  (28  L.  J.,  ch.  1);  Jewell  v.  Jewell  (1  Howard,  U.  S.,  219,  232).  Indeed, 
the  most  usual  way  of  proving  marriage,  except  in  actions  for  bigamy,  is  by  general 
reputation,  cohabitation,  and  acknowledgment.  Sellman  r.  Bowen  (8  (iill  r.  John., 
50);  Boone  r.  Pumell  (28  Md.,  607)."  -^ 

In  the  case  of  Jackson  v.  Jackson  (80  Md.,  176)  the  court  held  that 
marriage  might  be  proved  by  general  reputation,  cohabitation,  and 
acknowledgment  in  all  cases  save  those  of  criminal  conversation  and 
prosecution  for  bigamy,  notwithstanding  the  law  of  Maryland  was  to 
the  effect  that  by  the  law  of  the  State  a  valid  marriage  could  not  exist 
unless  celebrated  by  a  religious  ceremony;  and,  in  discussing  the 
cited  decisions,  the  I^epartment  held,  in  the  case  of  Rebecca  Wiley 
(10  P.  D.,304): 

It  appears  that  the  same  proof  which  will  establish  a  marriage  valid  at  common 
law  in  States  where  the  validity  of  such  marriage  is  conceded  will  establish  the 
presumption  of  a  religious  ceremonial  marriage  in  the  State  of  Maryland. 

The  statutes  of  the  St^te  of  Maryland  do  not  provide  the  particular 
kind  and  character  of  religious  ceremony  necessary  to  create  a  valid 
marriage,  nor  as  to  the  particular  priest,  preacher,  or  minister  by 
which  it  must  be  performed;  nor  has  the  court  of  last  resort  in  that 
State  laid  down  any  definite  rules  governing  the  same.  On  the  con- 
trary, all  its  decisions  have  given  the  statutes  as  liberal  a  construction 
and  as  wide  a  latitude  as  the  circumstances  will  permit,  without  losing 
sight  of  the  fact  that  their  marriage  laws  are  hampered  by  a  provision 
requiring  that  a  marriage,  \n  order  to  be  valid,  must  be  celebrated  by 
a  religious  ceremony;  and  in  all  decisions  handed  down  by  the  Mary- 
land courts,  in  cases  where  the  issues  are  similar  to  those  in  the  case 
at  bar,  they  have  rested  on  evidence  as  to  cohabitation,  repute,  and 
representation,  without  regard  to  the  length  of  time  such  a  cohabita- 
tion, repute,  and  representation  have  covered. 

Notwithstanding  the  fact  that  the  claimant  has  failed  to  produce 
evidence  other  than  her  own,  and  the  statements  of  her  deceased  hus- 
band as  to  the  time,  place,  and  character  of  the  alleged  ceremony — 
conflicting,  as  they  have  been — the  Department  is  of  the  opinion  that 
these  defects  are  cured  by  the  strong  presumptions  which  obtain  in 
Maryland  that  the  marriage  was  lawful  and  valid.  It  might  seem, 
upon  a  casual  sifting  of  the  testimony,  that  the  claimant  should  be 
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compelled  to  explain  why  her  memory  is  so  at  fault,  and  her  hus- 
band's statements,  as  well  as  her  own,  are  so  contrary  and  confiicting: 
but  when  the  testimony  is  considered  from  every  point  of  view,  the 
Department  can  not,  in  reason,  come  to  any  other  conclusion  than  that 
the  soldier  and  the  claimant's  marriage  contract  was  entered  into  in 
absolute  good  faith,  and  that  there  was  actuallj'  a  religious  ceremony 
performed  prior  to  their  entrance  into  the  connubial  state. 

These  parties  had  been  sweethearts  in  childhood,  had  maintained  a 
close  and  intimate  relation  through  their  youth,  and  were  onl}"  hin- 
dered from  an  open  and  public  marriage  by  reason  of  the  objection  of 
the  claimant's  parents  to  the  ill  health  of  the  soldier.  A  secret  mar- 
riage appears  to  have  been  decided  upon,  all  of  the  details  therefor 
being  carried  out  by  the  soldier;  and  it  is  not  strange,  but  on  the  con- 
trarv,  quite  the  natural  thing,  that  the  claimant  should  not  be  able,  at 
this  day,  to  recollect  with  any  degree  of  certainty  the  persons  present, 
their  names,  or  even  the  actual  place  in  which  the  ceremony'  was  per- 
formed. The  nonprocuring  of  a  license  would  be  a  most  natural  part 
of  a  secret  marriage,  for  had  one  been  procured  publicit}-  would  have 
been  the  immediate  result,  and  in  the  absence  of  a  license  the  conceal- 
ment of  the  name  of  the  person  who  performed  the  ceremony  would 
naturally  follow,  for  were  such  person  known  the  statute^s  of  Maryland 
would  subject  him  to  a  penalty. 

It  is  hardly  possible  to  imagine  that  this  soldier,  under  the  circum- 
stances as  hereinbefore  set  forth,  should  have  deliberately  seduced  the 
girl  with  whom  he  had  been  so  tenderly  associated  since  childhood;  and 
if  such  a  thing  were  possible  it  is  harder  still  to  believe  that  this 
soldier  would  have  died  without  having  his  own  and  claimant's  mar- 
riage status  absolutely  settled,  and  in  a  legal  manner.  The  good 
repute,  standing,  and  chai-acter  of  the  parties  to  the  marriage,  together 
with  the  fact  that  they  lived  together  as  husband  and  wife  openly  and 
avowedly;  their  long  antinuptial  acquaintance,  the  parental  objections 
to  their  marriage,  and  the  stringent  laws  of  the  State  governing  parties 
who  marry  persons  not  having  a  license  to  wed,  all  show,  unquestion- 
ably, that  soldier  and  claimant  evidently  were  clandestinely  married, 
the  marriage  being  solemnized  by  a  religious  ceremonj',  performed  by 
some  person  duly  authorized,  whom  soldier  sought  to  and  did  protect, 
by  hiding  his  identity. 

To  hold  that  this  marriage  was  void  in  light  of  all  the  facts  and  law 
would  be  squarely  against  e(|uity  and  morality,  and  would  necessitate 
a  conclusion  not  contemplated  by  the  laws  of  Maryland. 

It  is  accordingly  held  that  the  evidence  in  this  case  establishes  the 
fact  that  the  claimant  and  soldier  were  married  according  to  the  law 
of  the  State  of  Maryland,  and  it  follows  that  the  claimant  is  the  widow 
of  the  soldier  through  whom  she  seeks  pension. 

The  action  appealed  from  is  reversed. 
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divorce-decree-rec^ord-mariuage— evidence. 

Mary  E.  Noble  (widow). 

St^ldier  filed  a  libel  for  divorce  against  claimant.  The  record  shows  that  the  case  came 
to  trial,  that  the  court  found  for  the  libellant,  and  ordered  that  a  decree  to  that 
effect  be  prepared.  No  formal  reconl  of  decree  api)eara  to  have  been  j)repared 
or  filed. 

Heldy  That  soldier  was  legally  divorce<l  from  claimant,  who  is  therefore  not  his 
widow,  said  divorce  being  effective  by  the  order  of  the  court  alone  and  not 
affected  by  the  lack  of  a  formal  record  of  decree,  which  is  merely  evidence  of  the 
order  of  the  court,  having  no  effect  of  itself. 

Assistant  Secretary  M,  W.  Miller  to  the  Commissioner  of  Pensions^  May 

31,  190j^. 

Daniel  K.  Noble,  late  private  in  Troop  L,  Eleventh  Pennsylvania 
Volunteer  Cavalry,  a  pensioner  under  the  act  of  June  27,  1890,  died 
November  19,  1898. 

February  5, 1901,  Mary  E.  Noble,  as  widow  of  the  above-named  sol- 
dier, applied  for  pension  under  the  act  of  June  27,  1890. 

November  13, 1902,  the  Bureau  rejected  this  claim  on  the  ground  that 
soldier  had  procured  a  divorce  from  the  claimant  on  or  about  Decem- 
ber 23,  1892,  and  that  she  therefore  was  not  his  widow. 

January  2,  1903,  this  claimant  having  previously  filed  a  request  for 
a  reconsideration  of  the  above  action  and  said  request  having  been 
denied  by  the  Bureau,  an  appeal  from  the  action  of  rejection  and  the 
Bureau's  refusal  to  reconsider  same,  was  tiled  in  this  Department. 

In  this  appeal  the  claimant  contends  that  the  divorce  proceedings 
referred  to  in  the  rejection  of  her  claim  were  abandoned;  that  there 
was  never  any  formal  decree,  and  '*  that  said  alleged  divorce  was  never 
consummated." 

In  support  of  her  contention  she  cited  a  letter,  now  in  the  case,  writ- 
ten by  the  clerk  of  the  superior  court  of  Washington,  for  the  county 
of  King,  in  which  he  stated  that  records  of  the  case  of  Daniel  R.  Noble 
V.  this  appellant,  "show  that  there  was  never  any  formal  decree  of 
divorce  filed,"  and  also  stated  that  there  is  nothing  of  record  to  show 
what  disposition  was  made  of  this  case  by  the  court  on  the  trial  which 
was  held  on  December  23,  1892. 

The  letter  above  referred  to  contains  both  correct  statements  and 
niisstatements  of  fact.  The  records  in  regard  to  this  case  have  twice 
l>€en  examined  by  special  examiners  of  the  Bureau,  and  there  are  now 
in  the  case  two  transcripts  of  said  records.  These  transcripts  show 
that  in  the  suit  in  equity  above  referred  to,  docket  No.  21,  page  186, 
<^e  No.  13835,  the  proceedings  were  entirely  regular.  The  complaint, 
praecipe,  and  affidavit  were  tiled  August  10,  1892,  and  on  the  same 

ate  a  summons  for  publication  was  issued.     Thereafter  the  usual 
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course  in  cases  of  service  by  publication  and  default  was  followed. 
The  case  came  to  trial  December  23,  1892,  as  was  ordered  b^^  order 
entered  December  10,  1892,  and  after  an  examination  of  witnesses  on 
the  part  of  the  plaintiff  the  court  found  for  plaintiff  and  ordered  that 
a  decree  to  that  effect  be  prepared.  Beyond  this  stage  no  further 
proceedings  appear  to  have  been  had,  and,  as  stated  in  the  letter  of 
the  clerk  of  the  court,  heretofore  referred  to,  no  formal  decree 
appears  to  have  been  prepared  or  filed.  The  report  of  the  special 
examiner  who  last  examined  the  records  in  regard  to  this  case  shows 
incidentally  that  the  attorney  who  prosecuted  the  suit  for  divorce 
died  soon  after  the  date  on  which  same  was  granted.  It  is  also  shown 
that  said  attorney  was  a  dissipated  person.  These  facts  are  probably 
the  reasons  why  no  formal  decree  has  ever  been  entered  in  the  case. 
This  failure  on  the  part  of  the  attorney,  while  it  leaves  the  record  in 
regard  to  the  case  incomplete,  does  not,  however,  in  any  degree  affect 
the  force  of  the  decree  which  took  effect  immediately  after  being  pro- 
nounced by  the  court. 

It  was  the  order  of  the  court  that  the  parties  be  divorced  that 
sundered  the  marital  tie  between  them.  A  decree  spread  upon  the 
records  of  the  court  is  simply  evidence — the  best  evidence — of  the 
order  of  the  court,  and  nothing  more.  It  does  not  operate  in  itself  to 
divorce  people;  it  merely  evinces  the  order  of  the  court  to  that  effect. 

The  appellant  stated  in  her  appeal  that  she  was  "'prepared  to  piwe 
that  the  aforesaid  divorce  proceedings  were  founded  upon  and  carried 
on  as  far  as  they  went  bjj^  perjury  and  fraud."'  Whether  the  facts  in 
the  case  support  the  above  statement  is  not  a  question  for  the  Depart- 
ment to  consider.  As  before  stated,  the  proceedings  on  their  face 
appear  to  have  been  regular  and  proper,  and  while  they  remain  undis- 
turbed in  the  courts  of  the  State  of  Washington  the  appellant  can  have 
no  status  here  as  the  widow  of  the  soldier;  no  more  than  she  could  l)e 
recognized  in  the  State  of  Washington  as  the  widow  of  the  complainant 
in  the  suit  in  question. 

The  action  of  rejection  must  be  considered  to  have  been  proper  and 
the  same  is,  therefore,  hereby  affirmed. 

If,  as  the  appellant  alleges,  fraud  and  perjury  can  be  shown  to  have 
been  practiced  in  obtaining  soldier's  divorce,  tlien  a  remedy  is  open  to 
her  b}'  proper  application  and  procedure  in  the  courts  of  the  State  t>f 
Washington,  and  if  by  said  courts  the  bar  to  her  legal  status  as  the 
widow  of  the  soldier  therein  raised  is  removed,  then  she  will  be  at 
liberty  to  again  come  before  the  Bureau  and  the  Department  for  a 
further  consideration  of  her  claim  for  pension. 
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marriage— slaves-south  carolina  laws-evidence. 

Celia  Robinson  (widow). 

While  slaves,  in  South  Carolina,  lacked  civil  capacity  to  effect  a  marriage  in  its  con- 
tractual sense,  still  there  was  a  distinction  between  a  "moral  marriage,"  entered 
into  with  the  master's  consent,  and  an  illicit  and  unlicensed  sexual  connection. 

The  act  of  December  21,  1865,  did  not  pretend  to  institute  a  new  relation  between 
slaves  cohabiting  as  husband  and  wife,  but  merely  "established**  (i.  e.,  con- 
firmed or  ratified)  a  marriage  relation  previously  existing,  lacking  only  the  ele- 
ment of  contractual  capacity  for  its  perfect  consummation. 

Where  slaves,  between  whom  a  moral  marriage  with  the  consent  of  the  owner  had 
been  perfected  prior  to  emancipation,  were  living  together  as  husband  and  wife 
on  Deceml)er  21,  1865,  the  moral  marriage  was  ratified  and  established,  with  all 
the  civil  effects  of  a  marriage  duly  celebrated  between  freemen.  But  the  evi- 
dence must  point  unmistakably  to  a  prior  existing  moral  marriage  as  distin- 
guished from  an  unauthorized  and  illicit  connection  between  the  parties. 

Assistant  Secretary  M,  W.  MUlef*  to  the  Cornrnissicytier  of  Pensions^ 

May  SI,  190]^. 

Herewith  are  returned  the  papers  in  the  case  of  Celia  Robinson, 
widow  of  Peter  Robinson,  sergeant,  Company  A,  One  hundred  and 
fourth  U.  S.  Colored  Volunteer  Infantry.  Said  Celia  was  a  pensioner 
under  the  act  of  June  27,  1890  (certificate  No.  398382),  from  July  19, 
1890,  to  December  3,  1901,  when  she  was  dropped  from  the  roll  on 
the  following  stated  ground: 

That  it  is  shown  by  the  evidence  on  file  ailduced  on  special  examination  that 
under  the  law  of  the  State  of  South  Carolina  the  pensioner  was  not  the  legal  wife  of 
the  soldier  who  rendered  the  service,  as  his  former  slave  marriage  to  one  Susan 
Ancrum  is  held  to  be  legal  and  binding,  as  he  and  she  sustained  the  relation  of  hus- 
band and  wife  up  to  the  date  of  his  enlistment  (May  7, 1865),  and  upon  his  discharge 
(February  5,  1866)  he  returned  to  her  and  they  resumed  marital  relations  and  were 
thereafter  recognized  as  husband  and  wife  up  to  the  time  of  their  final  and  definite 
separation. 

On  January  30, 1903,  thrCTigh  her  attorney,  claimant  appealed  from 
this  action.  In  the  appeal  attention  is  called  to  the  act  of  1872,  the 
effect  of  which  was  passed  upon  by  this  Department  in  the  case  of 
Patsey  Washington  (8  P.  D.,  362).  It  is  conteYided  that  the  facts  in 
these  two  cases  are  practically  identical,  and  that  the  action  from 
which  the  present  appeal  lies  is  directly  contrary  to  the  said  decision 
in  the  Patsey  Washington  case. 

It  is  contended  on  the  part  of  the  Pension  Bureau  that  soldier  had  a 
slave  wife,  one  Susan,  with  whom  he  lived  until  his  enlistment;  that 
constructively  he  was  living  with  her  in  the  marital  relation  during 
the  term  of  his  enlistment,  which  embmced  the  date  of  December  21, 
1865,  and  that  upon  discharge  he  returned  to  her,  resuming  his  former 
relation  to  her  as  husband. 
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On  December  21,  1865,  the  legislature  of  South  Carolina  passed  an 
act  (13  Stat.  L.,  209),  which,  among  other  things,  provides  as  follows: 

1.  Tlie  relation  of  husband  and  wife  amongst  persons  of  color  is  established. 

2.  Those  who  now  live  as  such  are  declared  to  be  husband  and  wife. 

3.  In  case  of  one  man  having  two  or  more  reputed  wives,  or  one  woman  two  or 
more  reputed  husbands,  the  man  shall,  by  the  Ist  day  of  April  next,  select  one  of 
his  reputed  wives,  or  the  woman  one  of  her  reputed  husbands,  and  the  ceremony 
of  marriage  between  the  man  and  woman  and  the  person  so  selected  shall  l)e 
performed. 

4.  Persons  of  color  desirous  hereafter  to  become  husband  ami  wife  shouhl  have 
the  contract  of  marriage  duly  solemnized. 

5.  Cohabitation,  with  reputation  and  recognition  of  the  parties,  shall  be  evidence 
of  marriage  in  cases  civil  and  criminal. 

The  ethical  and  the  legal  aspects  of  the  sexual  relations  of  slave.s 
were  carefully  considered  in  the  Departmental  opinion  in  the  case  of 
Annie  Hughes  (8  P.  D.,  455).  While  in  its  civil  and  contractual 
import  slaves  were  barred  from  marriage,  yet  their  sexual  relatione 
were  recognized  as  legal  or  illicit  according  to  the  manner  in  which 
they  were  enterexi.  Particularly  is  this  true  of  South  Carolina.  No 
law  of  that  State  forbade  the  formal  intermarriage  of  those  in  the 
state  of  bondage.  While  they  might  not  enter  it  as  a  civil  contract, 
no  law,  but  merely  their  condition,  prevented  it.  The  slave  was  not 
a  mere  chattel,  but  a  human  being,  endowed  with  certain  natural 
rights,  which  he  was  at  liberty  to  enjoy  in  so  far  as  such  enjoyment 
did  not  interfere  with  the  paramount  right  of  his  owner.  The  rela- 
tion that  the  State  bore  to  the  free  white  individual  the  white  master 
sustained  to  the  slave.  The  master  might,  to  a  certain  extent,  relieve 
the  slave  of  his  civil  disability,  just  as  the  State  might  act  in  relation 
to  the  status  of  one  of  its  citizens.  With  the  master's  consent  slaves 
might  intermarry,  and  at  his  behest  the  marriage  might  be  dissolved. 
Such  a  marriage,  in  all  its  moral  aspects,  was  the  same  as  that  con- 
tracted between  freemen.  Without  the  master's  assent  marital  i-ela- 
tions  between  his  bondsmen  were  illicit  and  morally  reprehensible. 

This  principle  was  recognized  in  the  case  of  Clement  v,  Riley  (33 
S.  C,  ^&}^  wherein  it  was  held  that  where  slaves  were  *' morally  man 
and  wife,''  and  in  slave  times  one  left  the  other  for  another  spouse, 
not  being  separated  by  the  master's  power,  there  could  be  no  mar- 
riage between  them,  the  second  connection  being  illicit. 

In  Davenport  v.  Caldwell  (10  S.  C,  317),  the  court  said: 

There  is  no  law  forbidding  marriage  among  slavee,  but  the  intention  of  slavery 
made  the  right  of  property  in  the  master  paramount,  and  natural  marriage  could 
not  be  allow^ed  to  interfere  with  that  power,  but  was  absolutely  subject  thereto,  and 
could  be  annulled  at  will;  but  that  did  make  it  necessarily,  and  ab  initio,  a  nullity 
between  the  parties.  *  *  *  It  is  well  known  that  the  marriage  among  sJaves 
having  no  binding  legal  effect,  they  were  separated  by  their  owners  for  good  tause 
shown,  or  by  sale,  especially  in  the  distribution  of  estates,  and  that  being  thus 
released  or  separated  and  removed  from  each  other,  the  moral  contract  between  them 
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was  regarde<l  as  released,  and  sul>8equent  marriage  of  the  parties  to  others  was  allowed 
and  encouraged.  In  this  way  a  man  or  woman  may  have  had  several  wives  or 
husbands,  all  alive,  and  yet  be  free  from  all  blame,  for  they  had  a  right  to  regard 
euch  separation  of  persons  in  their  condition  as  equivalent  to  a  divorce  or  release — 
a  vinculo  matrimonii.  In  such  cases,  who,  under  the  first  section  (i.  e.,  the  act  of 
isn5,  supra),  would,  amongst  the  living,  be  husband  and  wife,  for  they  had  all 
marrie<l?  The  second  section  meets  the  exception  and  enacts  **that  those  who 
now  live  as  such  are  declared  to  be  husband  and  wife." 

In  the  case  of  Clement  v.  Riley,  supra,  in  discussing  this  act  of 
December  31,  1865,  the  court  said: 

As  it  strikes  us,  it  could  not  have  l)een  the  intention  to  create  marriage  relations 
which  in  fact  never  existed,  so  as  to  affect  the  rights  of  inheritance.  The  law  does 
not  undertake  to  make  the  marriage  contract;  that  must  \)e  the  act  of  the  parties 
themselves,  the  law  only  declaring  the  consequences.  As  we  understand  it,  the 
purpose  was  to  remedy  a  case  where  the  parties  had  agreed  to  occupy  towards  each 
other  a  relation  of  husband  and  wife,  that  is,  a  moral  marriage,  lacking  only  the 
power  of  contract  to  make  it  legal.  The  existence  of  such  was  generally  shown  by  a 
public  ceremony,  but  that  was  not  indispensable.  It  might  be  proved  by  the  decla- 
rations, or  conduct  of  the  parties,  as  evidence  from  which  such  contract  might  be 
inferred.  But,  as  we  think,  such  conduct  or  declarations,  to  be  of  much  force  upon 
that  question,  should  be  of  such  a  nature  as  to  iH>int  unmistakably  to  a  previous 
contract  of  marriage.    *    ♦    * 

It  was  not  the  intention  of  the  acts  of  the  legislature,  establishing  and  regulating 
the  domestic  relations  of  persons  of  color,  to  legitimatize  the  whole  colored  race, 
but  only  to  legalize  such  marriages  as  were  morally  good  but  not  legal  for  want  of 
power  in  slaves  to  make  a  binding  contract.  Where  two  slaves  of  the  same  planta- 
tion live  together  for  many  years,  without  any  public  ceremony  of  marriage,  or  any 
conduct  or  declaration  pointing  unmistakably  to  a  previous  contract  of  marriage, 
and  then  separated,  the  issue  of  such  connection  are  not  the  legal  heirs  of  their 
father. 

Both  in  Davenport  v.  Caldwell,  supra,  and  in  Knox  v.  Moore  (41 
S.  C,  365),  it  was  held  that  the  act  in  question  did  not  confer  the 
right  of  iiarriage  in  future,  but  acted  retrospectively  upon  such 
marriages  moral  in  their  nature,  but  illegal  in  a  contractural  sense 
by  reason  of  the  servitude  of  the  parties.  The  defect  in  such  mar 
riages,  under  conditions  prescribed  by  the  act,  was  cured  by  this 
legislation. 

The  word  "establish"  an  thus  used,  may  be  interpreted  to  signify  "recognized, 
acknowledged,  ratified,  and  confirmed.'*     (Davenport  r.  Caldwell,  supra.) 

In  other  words  no  new  relation  was  instituted,  but  an  old  relation 
was  ratified  and  confirmed. 
In  State  v.  Whalley  (10  S.  C,  500)  the  court  held: 

The  fact  that  at  the  date  of  the  passage  of  the  act  of  1865  the  defendant  and 
i^^easants  were  living  together  as  man  and  wife  under  a  marriage  solemnized  while 
they  were  slaves,  if  established  to  the  satisfaction  of  the  jury,  brought  the  case 
within  the  second  section  of  that  act. 

Substantialh^  the  same  holding  was  followed  in  Myera  v.  Ham  (20 
S.  C,  522). 
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The  act  of  1865,  then,  has  relation  to  such  cases  only  where  a  moral 
marriage  existed  in  the  days  of  slavery.  Such  moral  marriages  were 
confirmed  or  established  in  those  instances  where,  upon  the  passage  of 
the  act,  the  parties  were  living  together  as  husband  and  wife.  It 
certainly  did  not  convert  an  illicit  connection  into  a  valid  marriage. 
From  the  mere  fact  that  a  man  and  woman  were  cohabiting  in  slav- 
ery, and  at  the  date  of  the  passage  of  said  act,  it  by  no  means  fol- 
lows that  on  and  after  December  21,  1865,  they  became  lawfully 
married.  If  they  had  not  been  morally  married  before,  they  were  not 
legally  married  after  the  passage  of  said  act. 

To  defeat  the  appellant's  claim,  then,  it  is  necessary  to  show  that 
the  soldier  and  one  Susan  Ancrum  were  morally  married  in  slave 
times,  and  that  they  were  living  together  by  reason  of  said  marriage 
as  husband  and  wife  on  December  21, 1865.  It  is  not  sufficient  to  show 
that  he  was  merely  cohabiting  with  a  woman,  or  even  with  the  con- 
sort of  his  slave  days;  it  must  be  shown  that  there  was  actually  a 
moral  marriage  between  them.  The  proof  thereof  must  be  so  certain 
that  were  this  Susan's  claim,  her  coverture  and  widowhood  would  be 
readily  accepted. 

Margaret  E.  Cai-penter  deposed  that  Peter  Robinson,  the  soldier,  was 
one  of  her  former  slaves.  She  saj^s  that  it  was  her  understanding 
that  Peter  had  a  slave  wife  called  Susan.  Susan  did  not  belong  to  her 
family,  and  she  did  not  know  to  whom  she  did  belong.  She  never  saw 
her;  she  did  not  know  whether  her  name  was  Susan  Ancrum  or  not 
She  had  heard  Peter  Robinson  speak  of  her  as  his  "wife."  There  is 
no  testimony  that  Peter  and  this  Susan  ever  obtained  the  consent  of 
their  masters  to  a  ceremony  of  marriage,  or  that  they  were  ever  cere- 
monially married.  No  one  testifies  that  they  lived  together  as  hus- 
band and  wife  during  the  period  of  their  bondage,  that  they  held  them- 
selves out  as  such,  or  that  they  were  so  regarded  by  their  owners  and 
by  the  community  as  morally  married.  The  most  that  Mrs.  Carpen- 
ter knew  was  that  Peter  had  spoken  of  a  wife  named  Susan. 

There  is  no  evidence  whatever  connecting  the  Susan  of  whom 
Mrs.  Carpenter  speaks  with  the  Susan  Ancrum  with  whom  it  is  alleged 
that  soldier  lived  for  a  few  montlis  subsequent  to  his  discharge.  It  is 
not  certain  even  that  soldier  did  live  with  any  Susan  Ancrum  as  man 
and  wife  after  his  discharge.  Some  time  after  his  term  of  service  had 
expired,  according  to  the  testimony  of  Mary  Ann  Tumor,  Peter  came 
to  the  house  where  Mary  Ann  lived.  A  colored  woman  named  Susan 
Ancrum  lived  in  the  same  house.  Soldier  and  this  Susan  lived  together 
as  husband  and  wife,  according  to  this  witness;  he  recognized  her  as 
his  wife,  she  recognized  him  as  her  husband.  The  witness  considere<l 
that  they  were  lawfully  married.  When  asked  if  they  had  lived 
together  as  man  and  wife  in  slave  times,  the  witness  thought  that  they 
must  have  so  lived;  but  her  belief  was  founded  not  on  knowledge,  but 
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on  inference  from  the  fact  that  soldier  came  to  her  after  his  discharge. 
The  witness  asserts  that  after  soldier  had  married  Celia  she  asked 
Susan  if  she  and  he  had  not  been  married.  She  said  that  they  had 
been  man  and  wife  in  slavery  times,  but  had  never  gone  through  a 
ceremony  before  a  preacher.  This  admission  is  significant  as  bearing 
upon  the  nature  of  their  relation  in  slave  times,  assuming  that  she  is 
the  Susan  of  whom  Mrs.  Carpenter  spoke.  It  points  not  to  a  moral 
marriage,  because  with  few  exceptions  a  religious  ceremonj-  was  per- 
formed in  those  cases  where  the  marriage  was  permitted  by  the  own- 
ers and  recognized  as  a  lawful  slave  marriage  as  distinguished  from 
an  illicit  and  meretricious  connection.  As  the  court  said,  in  the  case 
of  Clement  v.  Riley,  supra,  that  ''while  a  ceremonial  marriage  was 
not  absolutel}^  essential,  still,  when  proof  of  the  moral  marriage 
depended  upon  conduct,  etc.,  such  conduct  or  declaration,  to  be  of 
much  force  upon  that  question,  should  be  of  such  a  nature  as  to  point 
unmistakabh' "  to  the  alleged  moral  contract  of  marriage.  Mrs.  Tumor 
also  remembered  the  fact  that  this  Robinson  and  Susan,  both  belong- 
ing to  the  Centenary  Methodist  Church,  were  respondents  in  a  church 
trial.  They  were  accused  of  living  together  without  being  married. 
Neither  was  expelled,  however. 

Celia  Robinson,  the  claimant,  in  relation  to  this  matter  deposed  as 
follows: 

I  married  poldier  in  December,  1866.  Rev.  Francis  Smith  (colored)  performed 
the  ceremony.  I  married  soldier  on  Robb's  lot,  King  street,  Charleston,  S.  C.  I 
had  nevpr  been  previously  married  nor  lived  with  any  man.  I  had  been  acquainted 
with  soldier  for  about  a  year,  as  near  as  I  can  get  at  it,  before  I  married  him.  He 
had  been  living  with  a  woman  named  Susan  before  he  married  me.  I  can't  tell 
whether  he  lived  with  her  before  the  war  or  not,  but  he  lived  with  her  after  he 
came  out  of  the  army.  They  lived  together  on  King  street,  near  Price's  alley. 
When  soldier  asked  me  to  marry  him  I  was  told  by  different  ** class  women"  of  my 
church  that  Peter  Robinson  was  living  with  a  woman  named  Pusan.  Her  name  was 
Susan  Ancrum,  but  she  might  have  been  called  Susan  Robinson  also.  I  can't  tell 
about  that.  I  askeii  soldier  about  this  woman  and  he  denied  that  he  was  living  with 
her.  I  and  my  mother  went  to  see  Susan.  I  stayed  outside  on  the  street  and  my 
mother  went  in  the  house  to  see  Susan  and  they  had  a  talk.  I  did  not  hear  the 
conversation  but  the  purpose  of  my  mother's  visit  was  to  learn  if  Susan  had  married 
the  soldier.  Of  course  if  he  was  already  married  I  did  not  feel  that  he  could  marry 
me.  When  my  mother  came  out  she  told  me  that  Robinson  was  not  living  with 
Susan  and  that  they  were  not  marrie<l.  Susan  came  to  the  gate  with  my  mother 
and  she  said  to  me,  *'No,  child,  he  is  not  living  with  me."  I  afterwards  told  Bull 
Boat  Wright,  a  class  leader  in  Centenary  Church,  that  I  had  heard  that  Peter  Rob- 
inson was  living  with  a  woman,  and  I  told  Wright  that  I  did  not  want  Robinson  to 
go  with  me  any  more.  The  church  people  took  it  up  and  summoned  Robinson,  who 
was  a  member  of  the  church,  and  they  had  a  tr.al  of  some  kind.  I  don't  know 
what  the  accusation  against  Robinson  was.  After  the  trial  Bull  Boat  Wright  came 
to  my  house  and  said  to  me,  **  Peter  Robins<jn  is  not  married  and  is  pri\ileged  to 
marry  anybody  he  wants  to."  I  afterwards  married  soldier  at  the  time  and  place 
mentioned.  Susan,  the  woman  I  have  been  talking  about,  was  Hying  at  the  time  I 
married  Peter  Robinson  and  she  lived  for  several  years  after  soldier's  death. 
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The  claimant  has  no  knowledge  that  soldier  wbjs  married  to  any 
woman  by  slave  ceremony,  or  that  he  lived  with  Susan  or  anyone  else 
in  slave  times,  as  husband  and  wife,  or  that  soldier  and  said  Susan  ever 
held  each  other  out  to  the  world  as  husband  and  wife. 

It  is,  of  course,  apparent  that  soldier  and  Susan  were  not  actually 
living  together  in  any  relation  on  December  21,  1865.  Soldier's  mili- 
tary vservice,  it  will  l)e  remembered,  extended  from  May,  1865,  to  Feb- 
ruarj^,  1866.  But,  it  is  contended,  he  was  "constructively"'  living 
with  her  in  December,  1865.  Logicallj%  if  Robinson  had  been  the 
husband  of  six  different  slave  wives,  and  was  not  actuall}'  living*  with 
any  one  of  them  on  December  21,  1865,  ''constructively"  he  would  l)e 
living  with  all  six.  It  can  not  be  gainsaid  that  a  man  may  construct- 
ively be  living  with  a  woman  although  bodily  absent.  But  in  such 
cases  there  must  )>e  first  of  all  proof  of  an  actual  marriage  before  it 
can  be  said  that  he  is  constructively  living  with  her  as  her  husband.  In 
the  case  at  bar  there  is  no  competent  evidence  whatever  showing  that 
an  actual  marriage,  either  before  or  after  emancipation,  evertook 
place  between  this  man  and  an}^  woman  other  than  the  appellant. 

While  it  is  undoubtedly  true  that  m  all  instances  where  slaves,  mor- 
ally married  prior  to  emancipation,  were  living  together  as  husband 
and  wife  on  December  23,  1865,  irrespective  of  the  opeitition  of  the 
statute  passed  in  1872  in  the  State  of  South  Carolina,  became  legally 
married,  and  in  thi«  respect  we  find  no  error  in  the  position  taken  by 
the  Bureau,  the  Department  is  of  the  opinion  that  you  did  err  on  the 
question  of  fact  involved  in  this  case,  namely,  in  assuming  that  sol- 
dier's relations  with  Susan  were  at  any  time  such  as  to  constitute  a 
moral  or  a  valid  marriage. 

There  having  been  no  bar  to  claimant's  marriage  with  the  soldier  in 
December,  1866,  she  is  entitled  to  restoration  from  date  of  dropping. 

Action  reversed. 


PATnOI^OGICAL  SEQUEN^CTB-OtTNSHOT'WOrXD,  MAIJUUAL  POISONING 
AN1>  I>ISEASE  OF  SPINE  — LOCOMOTOR  ATAXIA  OR  ATAXIC  PARA- 
PLEGIA. 

George  W.  Wheeler. 

This  claimant's  disease  of  the  i«pinal  cord  lieiiig,  under  the  evidence  and  medical 
authorities  cited,  of  uncertain  diagnosis  and  etiology,  but  a  disease  which, 
however  diagnoi^d,  may,  under  said  medical  authorities,  be  possibly  due  path«K 
logically  to  one  or  more  of  the  causes  on  account  of  which  he  is  pensioned,  and 
other  possible  causes  of  such  diisease  being  shown  by  the  evidence  not  to  exisst 
or  to  have  existed,  a  pathological  connection  between  said  disease  and  «ud 
causes  on  account  of  which  he  is  pensioned  should  be  held  to  be  sufficiently 
established  in  his  claim  for  increase  on  account  of  said  disease  alleged  as  such 
result. 

A  medical  se<iuence  need  not  more  than  any  other  fact  be  established  beyond  all 
doubt,  but  a  reasonable  probability  from  all  the  facts,  circumstances,  and  con- 
ditions shown  that  a  certain   pathological  relationship  exists  in  the  cas?e  is 

sufficient.  C^  r^r\n}t> 
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In  determining  the  question  of  such  probability  the  opinions  of  the  nietiical  division 
of  the  Pension  Bureau  are  only  advisory  to  and  not  binding  upon  either  the 
Commissioner  of  Pensions  or  the  Secretary,  whose  sole  and  exclusive  province 
it  is  to  decide  all  such  questions  for  themselves  upon  the  entire  evidence,  such 
opinions,  and  medical  authorities. 

Refusal  to  reopen  a  rejected  claim  for  increase  upon  affidavits  filed  more  than  90 
days  after  notic*e  of  such  rejection  is  proper  under  the  rules  of  practice,  and  such 
affidavits  may  not  properly  be  considered  on  appeal  as  to  the  merits  of  said 
rejection. 

AssiitUtnt  Secretary  M.  W»  Miller  to  the  CoimaUsioner  of  PensioriH^  May 

SI,  190J^. 

This  appellant,  George  W.  Wheeler,  was  a  member  of  Company  I^ 
One  hundred  and  forty-sixth  New  York  Infantry,  from  August  29, 
1862,  to  July  16,  18f)5,  and  is  now  pensioned,  certificate  No.  96705,  at 
$17  per  month  on  account  of  disability  from  gunshot  wound  of  right 
side,  right  inguinal  hernia  (complete),  and  malarial  poisoning  and 
resulting  disease  of  liver. 

A  claim  for  increase  filed  December  6,  1902,  was  rejected  June  13, 
1903,  "condition  due  in  part  to  other  than  pensioned  causes;''  and 
reopening  of  said  claim,  upon  evidence  filed  January  26,  1904,  was 
refused  January  30,  1904,  on  the  ground  that  said  evidence  was  not 
filed  within  ninety  days  from  date  of  notification  of  rejection  of  said 
claim. 

In  this  appeal,  filed  by  the  pensioner  in  person  on  March  21,  11K)4, 
there  is  no  specific  assignment  of  error  in  the  action  appealed  from, 
but  the  appellant  merely  requests  a — 

review  of  the  decision  of  the  Bureau  of  Pensions,  rejecting  petitioner's  claim  to  an 
increased  pension,  and  refusing  to  reopen  the  case  upon  the  affidavits  of  Dr.  Willis 
E.  Ford  and  Dr.  J.  (1.  Kilboum. 

While  this  would  not  ordinarily  constitute  a  valid  appeal  under  the 
rules  of  practice,  yet,  in  view  of  the  fact  that  it  is  tiled  by  the  pen- 
sioner himself,  and  that  he  is  practically  helpless  phy^^ically  from  a 
serious  disease  of  the  nerves,  it  may  be  entertained  in  order  that  sj^edy 
justice  be  done  him. 

While  he  has  not,  either  in  this  appeal  or  in  the  appealed  claim^ 
assigned  any  specific  reasons  why  he  believes  himself  to  be  entitled  to 
an  increase  of  his  pension,  it  is  apparent  from  the  history  of  the  case 
and  the  facts  shown  that  the  increase  is  claimed  because  of  said  nerve 
disease  as  a  result  of  the  causes  on  account  of  which  he  is  now 
pensioned. 

In  a  prior  cloim  for  increase,  filed  March  15,  1895,  he  alleged  that 
said  accepted  causes  had  resulted  in,  and  that  he  was  entitled  to  increase 
because  of,  ^'partial  paralysis  of  the  limbs,''  and  in  several  subsequent 
claims  that  he  was  entitled  to  increase  because  of  locomotor  ataxia  or 
*' total  disabilitv  in  both  limbs.'' 
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In  rejecting,  in  September,  1895,  it  wa^*  held  merely  that  there  were 
"no  further  special  results  of  the  accepted  causes/'  In  May,  1899,  it 
was  held  that  "locomotor  ataxia  was  not  alleged  as  of  service  origin,^ 
and  on  August  15,  1809,  the  medical  referee  held,  on  submission  by 
the  First  Deputy  Commissioner,  that — 

The  chief  cause  of  disability  in  this  case  is  locomotor  ataxia  or  posterior  spinal 
sclerosin,  whidi  is  not  one  of  tlie  iiensioned  disabilities  and  which  can  not  be  accepted 
as  a  result  of  any  disability  admitted  in  this  c^ase  as  of  serx^ice  origin. 

Again  on  April  26,  1900,  ''impaired  use  of  both  legs  (was)  not 
accepted  as  a  result;''  and  in  rejecting  the  appealed  claim,  it  wa^s  held 
the  pensioner's  ''condition  (was)  due  in  part  to  other  than  pensioned 
<.-auses. " 

It  is  apparent,  therefore,  that  the  gist  of  the  appealed  claim  and  of 
the  appeal  lies  in  the  question  as  to  this  condition  from  supposed  loco- 
motor ataxia  or  disease  of  the  nerves,  and  a  proper  review  of  the 
rejection  of  sjiid  claim  necessitates  the  determination  of  this  question. 

A  careful  review  of  the  facts  in  this  case  shows  that  there  is  consid- 
erable dou))t  as  to  the  diagnosis  made  of  this  pensioner's  disease  of  the 
nerves. 

AVhile  some  examining  boards,  and  even  some  of  his  own  physician^, 
diagnose  it  as  locomotor  ataxia,  or  tabes  dorsalis,  other  official  exam- 
ining surgeons  and  other  of  his  own  physicians  (aside  from  those  whose 
affidavits  were  filed  subsequent  to  the  action  appealed  from,  and  which 
will  ))e  noticed  later  herein)  diagnose  it  as  an  i:taxic  paraplegia,  which 
is  etiologically  and  symptomatically  different  from  locomotor  ataxia 
or  tabes  dorsalis. 

The  importance  of  a  correct  diagnosis  in  this  case  lies  in  the  fact 
that  the  usual  predominating  causes  of  locomotor  ataxia  or  tabes  dor- 
salis appear  to  be  other  than  the  causes  on  account  of  which  this  claim- 
ant is  now  pensioned;  while  said  latter  causes  are  not  infrequently 
those  conmion  in  the  etiology  of  ataxic  paraplegia  or  spastic  ataxia 
or  com))ined  sclerosis  of  the  spinal  cord,  as  it  is  variously  called 
(Church-Peterson  on  Nervous  and  Mental  Diseases,  p.  421). 

A  differential  diognasis  of  the  various  spinal  scleroses  is  difficult  in 
practice,  however  distinct  symptomatically  such  diseases  may  be  in 
theory;  as  the  neurotic  manifestations  are,  in  many  cases,  variously 
combined  and  involved,  some  being  those  of  one  form  and  others 
those  of  another  form  of  sclerosis.  This  is  especially  true  of  atAxic 
paraplegia,  which  presents  "  a  combination  of  the  sj'mptoms  of  spastic 
paraplegia  and  locomotor  ataxia"  (Potts-Gallaudet,  Nervous  and 
Mental  Diseases,  p.  225). 

Locomotor  ataxia  is  characteri'^ed  iLsually  by  incoordination  of 
movements,  various  sensory  and  trophic  disturbances,  and  impair- 
ment of  the  special  senses,  especially  the  eye;  and  is  a  "  para-syphilitic'^ 
disease,  from  75  to  90  per  cent  of  the  cases  having  a  history  of  syphi- 
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lis,  although  ''excessive  fatigue,  sexual  excesses,  and  exposure  to 
cold  and  wet  are  apparently  causes  in  some  cases"  (ibid.,  p.  190-191). 
Ti*aumatism  also  has  been  assigned  as  a  cause,  but  ''many  cases 
attributed  to  (it)  have  been  misinterpreted  cases  of  organic  indiscrim- 
inate or  combined  cord  lesions"  (Church-Peterson,  supra,  p.  391). 
And  while  syphilis  ma}^  be  eliminated  in  10  per  cent  of  the  cases  of 
tabes  dorsalis,  the  actual  cause  of  the  disease  in  this  10  per  cent  is 
very  uncertain  of  determination  in  any  case. 

In  the  combined  cord  lesions,  however,  while  a  history  of  syphilis 
is  frequent,  it  is  much  less  frequent  than  in  tabes  dorsalis;  and  cold, 
ti-aumatism,  concussion,  muscular  strains,  and  acute  infections  may  be 
accepted  as  probable  causes  more  certainly  in  such  cord  lesions  than 
in  tabes  dorsalis. 

In  Potts-Gallaudet,  supra,  page  225,  it  is  stated  that  "a  history  of 
syphilis  is  rare*"  in  ataxic  paraplegia;  exposure  to  cold,  traumatism, 
and  sexual  excess  have  appeared  to  act  as  causes;  and  in  many  cases  no 
cause  can  be  traced. 

While  tabes  dorsalis,  therefore,  is  classed  as  a  para-syphilitic  disease, 
ataxic  paraplegia  is  not  so  classed,  although  there  is  a  syphilitic  form 
of  it;  and  other  causes  than  syphilis  may  be  held  to  be  more  probable 
causes  of  a  combined  cord  lesion,  especially  if  syphilis  be  eliminated 
in  the  history  of  the  case. 

As  to  the  differential  symptoms  of  the  combined  scleroses,  Church- 
Peterson,  supra,  page  422,  state: 

The  symptoms  of  the  combined  scleroses  are  those  of  spastic  paraplegia  and  loco- 
motor ataxia  variously  combined  and  associated.  One  case  shows  a  preponderance 
of  ataxia,  another  of  spasticity,  depending  upon  the  distribution  and  intensity  of  the 
lesion  in  the  posterior  or  lateral  columns  and  upon  its  vertical  extent.  Lesions  of 
these  tracts  give  us,  on  the  part  of  the  posterior  columns,  incoordination,  an  ataxic 
gait,  Romberg's  sign,  diminished  or  lost  reflexes,  lancinating  pains,  anesthesias  and 
paresthesias,  ocular  symptoms,  vesical  and  genital  derangements,  etc.  Related  to 
the  lesions  of  the  lateral  tracts,  we  have  exaggeration  of  tendon  reflexes,  foot  clonus, 
motor  enfeeblement,  cramps,  spasms,  and  the  spastic  gait.  By  their  association  in 
postero-lateral  sclerosis  we  usually  find  ataxia  and  spastic  weakness,  with  increased 
tendon  reflexes,  well  marked  in  the  lower  limbs,  less  pronounced  in  the  upper 
extremities,  and  cranial  nerve  symptoms  are  seldom  entirely  ateent. 

Tabes  dorsalis  is,  itself,  a  progressive  and  long  continuing  disease, 
''extremely  insidious  and  its  course  very  slowly  progressive,"  leading 
to  total  helplessness  (ibid.,  p.  415);  but  a  combined  sclerosis  ''is  much 
less  rapid  in  its  course  than  tabes,  and  the  great  majority  of  cases 
never  become  entirely  unable  to  walk,"  rarely  causing  death,  but 
resulting  generally  in  bed  sores,  cystitis,  and  kidney  disease  (ibid., 
p.  423). 

As  to  the  general  diagnosis  of  this  "progressive  spastic  ataxia," 
these  authors  say,  page  424: 

In  early  stages  when  the  ataxia  is  prominent  it  is  usually  mistaken  for  tabes,  but 
the  muscular  weakness,  the  increased  reflexes,  the  insignificant  sensory  disturbances, 
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the  absence  of  girdle  pains,  and  visceral  crises  should  at  once  differentiate  it.  In 
later  stages  when  the  paraplegic  features  are  preeminent  the  ataxia  is  lost  in  the 
motor  extinction,  but  a  history  of  it  can  usually  be  had. 

And  as  to  the  prognosis,  they  say  (ibid.): 

The  slowly  progressive  tendency  of  the  disease  has  been  sufficiently  insiste  1  nimn. 
Stationary  periods,  or  those  comparatively  so,  are  very  common,  and  even  improve- 
ment in  the  individual  features  of  some  cases  are  not  infrequent.  Complete  relief, 
in  the  nature  of  things,  is  an  impossibility,  and  the  onward  course  of  the  pftretic  ami 
spastic  features  is  taken  up  sooner  or  later.  Mental  disturbance,  while  uncommon, 
may  appear  and  paretic  dementia  ensue.  Every  case  is  to  be  judged  by  itself.  The 
rapidity  or  slowness,  of  course,  in  the  early  years  of  the  malady  is  likely  to  mark  it 
throughout. 

Potts-Gal laudet,  supra,  pages  225-226,  give  the  following  sympto- 
matic history  of  this  disease: 

The  onset  is  usually  gradual,  but  may  be  rapid.  The  patient  first  notices  that  he 
tires  easily,  and  that  in  turning  suddenly  there  is  a  tendency  to  fall.  Difficulty  may 
be  experienced  in  walking  in  the  dark.  The  Romberg  symptom  is  present,  and  the 
tests  employed  to  detect  incoordination  reveal  its  presence  in  the  legs  and  at  times 
also  in  the  arms.  The  gait  is  different  from  that  of  tabes,  but  equally  unsteady.  *  ♦  * 
Muscle-sense  is  usually  affected  as  in  tabes.  The  lightning  pains  of  tabes  are  absent 
Dull  pain  in  the  sacral  region,  or  higher  up,  is  usually  complained  of.  Girdle  pain 
is  rare.  Sensation  is  commonly  not  impaired.  Visceral  crises  are  unknown.  The 
skin  reflexes  may  be  increased,  normal  or  diminished.  The  knee  jerk  is  much 
increased,  and  ankle-clonus  can  frequently  be  obtained.  When  the  arms  are  affected 
a  similar  condition  of  reflexes  is  observed. 

Sexual  power  is  lost  early  and  the  sphincters  are  often  impaired;  sometimes  there 
is  inability  to  empty  the  bladder. 

Eye  symptoms,  either  of  the  muscles  or  nerve,  are  usually  absent.  As  the  disease 
advances  the  ataxic  symptoms  become  overshadowed  by  those  of  spastic  paraplegia, 
but  evidences  of  incoordination  can  be  found  if  looked  for. 

Late  in  the  disease  mental  symptoms  similar  to  those  of  paretic  dementia  may 
develop. 

The  disease  can  be  distinguished  from  tabes  by  the  preservation  of  the  knee  jerks, 
existence  of  ankle  clonus,  difference  in  gait,  and  absence  of  lightning  pains  and  eye 
symptoms;  from  spastic  paraplegia,  by  the  unsteadiness  of  the  gait. 

There  is  also  a  combined  sclerosis,  due  to  or  associated  with  ''a 
cachexia,  and  sometimes  with  pernicious  anemia  and  other  toxemic 
conditions,  as  influenza,  chronic  diarrhea,  lead  poisoning,  and  malaria**" 
(Potts-Gallaudet,  supra,  p.  230).  This  is  a  more  rapid  disease  than 
either  tabes  or  ataxic  paraplegia,  but  is  characterized  by  most  of  the 
symptoms  peculiar  to  the  latter;  and  as  this  claimant  is  pensioned  also 
for  malarial  poisoning,  the  possible  influence  of  malarial  poisoning 
can  not  be  overlooked  in  diagnosing  and  detenu ining  the  causes  of  his? 
disease  of  the  nerves. 

The  history  of  this  claimant's  case,  as  shown  by  the  evidence  herein, 
is  as  follows: 

He  was  captured  at  the  battle  of  the  Wilderness,  May  5, 1864,  after 
being  wounded  in  the  right  side  of  the  back,  for  which  he  received  no 
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medical  treatment  for  three  weeks,  he  says.  He  was  then  taken  to 
Andersonville  prison,  Georgia,  and  later  paroled,  reporting  at  Parole 
Camp,  Annapolis,  Md.,  where  he  was  farloughed,  and  was  then 
treated  by  Dr.  Luther  Guiteau,  at  his  home,  from  about  January  1, 
1865. 

On  December  21, 1868,  he  claimed  pension  on  account  of  said  wound, 
and  same  was  allowed  in  March,  1869,  at  $4  per  month.  Doctor 
Guiteau  then  testified  to  treatment  from  January  1,  1865,  for  said 
wound,  ''which  was  causing  him  at  the  time  much  suffering  in  his 
side  and  back,"  and  which  the  examining  surgeon  found  in  1869 
'*  troubles  him  whenever  he  lifts  anything  heavy;  is  unable  to  lay  on 
that  side;  complains  of  weakness  of  side;  also  tenderness."  I 

In  a  claim  for  increase,  filed  in  February,  1872,  he  alleged  three 
ribs  were  broken  by  the  ball  causing  said  wound.  Medical  examina- 
tion under  that  claim  in  1873  showed  the  wound  healed,  but  tender 
and  painful,  with  the  same  general  disability  from  it  as  on  the  prior 
examination.  Another  examination  in  1875  also  showed  tenderness  of 
wound,  with  "at  times  twitching  of  the  muscles  in  line  of  wound; 
pain  and  soreness,  when  lifting,  of  parts  wounded;  can  not  lay  on  that 
side  for  any  length  of  time  without  suffering  from  numbness  of  the 
side."  In  1877  substantially  the  same  conditions  were  found,  and  it 
was  also  stated  two  ribs  were  fractured  by  the  ball,  and  that ''  changes 
of  weather  cause  pain  and  numbness."  In  1878  the  same  surgeon 
repeated  substantially  the  former  statements,  dwelling  upon  the  fact 
that  any  exertion,  particularly  bending  forward,  produced  severe  pain 
in  the  line  of  the  wound,  that  the  latter  was  always  sensitive  to 
pressure,  and  was  greatly  affected  by  the  weather.  In  1880  and  1883 
very  deficient  examinations  were  made,  no  disabling  conditions  being 
described. 

On  February  13,  1890,  he  filed  a  claim  alleging,  as  also  of  service 
origin,  malarial  poisoning  and  scurvy,  resulting  in  disease  of  heart, 
liver,  kidneys,  and  rheumatism.  On  examination  in  May,  1890,  under 
that  claim  the  wound  was  found  to  be  still  sensitive,  with  loss  of  tissue 
and  adhesions  at  sites  of  entrance  and  exit;  sensitiveness  over  stomach, 
liver,  and  spleen,  none  over  spine  or  sciatica,  and  no  evidence  of  rheu- 
matism, but  *'  has  pain  in  his  limbs." 

In  April,  1893,  the  claimant,  being  stated  to  be  unable  to  leave  his 
home,  was  examined  there,  and  the  surgeon  found  at  the  scar  of  the 
wound  loss  of  tissue,  sensation,  and  adhesions;  sensitive  over  liver, 
stomach,  and  spleen;  liver  enlarged,  skin  sallow,  tongue  furred  gray, 
digestion  fair,  "not  a  distinctive  malarial  aichexia,"  no  diflSculty  of 
speech  or  swallowing,  some  pain  in  spine,  sensitive  from  occiput  to 
coccyx,  feeling  of  numbness  in  legs  below  knees,  tired  feeling  partic- 
ularly in  knees  and  ankles,  has  had  lightning-like  pain  in  legs,  none 
at  present,  coordination  impaired,  exaggerated  with  eyes  closed,  not 
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able  to  stand  with  closed  eyes,  general  tremor,  especially  in  hands, 
falls  easily,  does  not  attempt  to  walk  nights,  straddles  in  walk,  at  times 
cramping  in  thighs,  pricking  sensation  in  calves,  slight  ptosis  both 
eyes,  can  not  differentiate  points  at  4  inches  on  calves,  but  feels  pain 
in  about  two  seconds,  soles  feel  as  if  stepping  in  tsir,  then  on  feathers; 
tabes  dorsalis,  "probably  due  to  injury  of  back." 

In  1895  the  regular  board  examined  claimant  and,  diagnosed  the 
nervous  disease  as  a  "passive  congestion  of  the  spine,"  with  no  diffi- 
culty in  swallowing,  pain  over  middle  of  spine,  no  sense  of  constriction, 
slight  paralysis  of  sensation  in  left  leg  and  thigh,  staggering  with  eyes 
closed,  tending  to  the  left,  coordination  fair  otherwise,  muscular 
tremor  in  left  arm  and  hand,  but  can  use  both  without  great  difficulty, 
"no  History  of  spinal  injuiy;  the  paralj'sis  has  been  coming  on  for 
fifteen  years;"  no  signs  of  syphilis,  temperate,  no  bad  habits. 

Another  board  examined  him  in  1897'  and  found  increased  hepatic 
dullness,  abdomen  retracted,  not  tender,  splenic  dullness  increased  in 
area,  tender  on  pressure;  malarial  poisoning  and  disease  of  liv^er,  halt- 
ing and  unsteady  gait,  unable  to  walk  without  aid,  marked  atrophy  of 
all  muscles  of  extremities,  band-like  constriction  about  body  and 
numbness  of  extremities  complained  of,  marked  muscular  tremor, 
great  lack  of  proper  muscular  coordination;  "tendon  reflex  markedly 
exaggerated;"  disease  of  spine  and  general  paralysis;  no  evidence  of 
vicious  habits. 

A  member  of  the  board  of  1895  again  examined  claimant  in  1899, 
and  diagnosed  the  disease  of  nerves  as  a  "  dii-seminated  sclerosis  and 
paralysis,"  due  to  said  wound  of  back.  "This  man,"  he  says,  "is 
paralyzed  and  mind  wanders;  has  to  be  turned  in  bed;  bed  sores  on 
body;"  history  not  obtainable,  except  from  attending  physician;  no 
evidence  of  syphilis;  never  addicted  to  drugs;  always  temperate. 

Eight  months  later  another  surgeon  examined  him  and  diagnosed 
locomotor  ataxia,  or  ataxic  paralysis.  He  found,  however,  all  ocular 
apparatus  apparently  normal  and  vision  excellent,  pupils  equal  and 
responsive;  liver  contracted;  spleen  normal;  no  tenderness;  tongue 
coated;  skin  pallid,  shriveled,  and  dry;  extreme  emaciation  and 
cachexia;  general  muscular  atrophy  from  constant  disuse;  arms  and 
legs  shrunken  and  skinny; 

he  describes  complete  lo(^oniotor  ataxia,  but  can  nol  stand  or  walk;  tremor  of  all 
extremities;  loss  of  tendon  reflexes;  claims  sensation  of  formication  and  tingling;  no 
spinal  tenderness;  can  not  dress  or  undress;  incontinence  of  urine;  no  other  disease 
of  brain,  cord,  or  meninges;  no  convulsions;  no  evidence  of  vicious  habits,  and  dis- 
claims any  skin,  throat,  bones,  and  nerv^ous  system  are  free  from  any  evidence  of 
syphilis;  no  scars  on  genitals  or  in  groins;  no  glandular  enlargements;  no  history  of 
alopechia  or  cutaneous  eruptions;  no  signs  of  syphilitic  taint. 

Another  surgeon  in  1903  also  diagnosed  this  disease  as  locomotor 
ataxia,  but  there  was  no  sense  of  constriction;  severe  pain  in  back; 
paralysis  of  lower  extremities;  none  of  bowels  or  bladder;  noxystitis, 
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hyperesthesia,  or  anesthesia;  slight  numbness  of  limbs;  marked  atrophy 
of  latter;  unable  for  five  years  to  stand  or  walk;  can  not  move  limbs 
without  aid;  no  evidence  of,  and  denies  ever  having  malarial  poisoning. 

The  wound  itself  is  described  in  the  various  certificates  as  beginning 
li  inches  to  the  right  of  the  first  lumbar  vertebra  and  ending  4  or  5 
inches  to  the  right  upward  in  the  axillary  line,  striking  and  fracturing 
or  grooving  the  tenth  and  eleventh  ribs,  producing  thickening  and 
joining  of  those  ribs  and  loss  of  tissue  and  adhesions,  and,  as  stated  by 
the  surgeon  in  1900,  loss  also  of  "bone  at  scar  of  entrance  where  lower 
border  of  rib  was  notched."  Both  scars  were  tender  even  on  the  last 
examination. 

Dr.  O.  B.  Richards  testified  in  1891  that  he  had  been  claimant's  phy- 
sician since  Doctor  Guiteau's  death  in  1885;  that  claimant  up  to  1888 
or  1889  was  one- half  disabled  by  general  debility,  due  to  malarial  pois- 
oning of  periodic  symptoms,  which  yielded  to  malarial  treatment;  that 
these  symptoms  were  rather  premonitory,  as  in  all  febrile  disturb- 
ances, than  regular,  with  pain  in  the  back  and  lower  extremities,  lan- 
guor, lassitude,  gastric  irritation,  loss  of  appetite,  vomiting,  frequent 
micturition,  complaints  of  alternate  coldness  and  heat,  sweating,  etc.; 
was  very  nervous,  liver  and  spleen  enlarged,  varied  and  numerous 
neuralgic  affections,  palpitation  of  the  heart,  rheumatic  pains  in  limbs 
and  joints;  the  last  two  j-ears  antemia  and  nervous  symptoms  rapidly 
progressed,  indicating  disease  of  the  spinal  cord  or  locomotor  ataxia, 
unsteadiness  of  gait,  especially  at  niglit,  logs  close  together  and  eyes 
shut,  sways,  falls  unless  supported,  gait  peculiar,  more  like  one  suf- 
fering from  primary  lateral  sclerosis,  legs  generally  kept  close  together, 
toes  trail  or  drag,  often  stumbles,  walks  as  if  on  springs,  sensibility 
little,  if  at  all,  impaired,  muscular  twitchings,  no  rigidity,  exalted 
patellar-tendon  reflex  marked,  atrophy  of  muscle  not  found  in  this  dis- 
ease. "  To  my  mind  there  is  a  complex  form  of  the  disease  or  of  com- 
bination of  this  disease  with  others;  for  instance,  a  combination  of 
^posterior  and  lateral  sclerosis." 

In  another  aflS davit,  September  7,  1897,  he  states: 

At  present  his  condition  ifl  as  follows:  Thin,  with  but  a  very  little  if  any  muscular 
atrophy.  In  walking,  the  knees  are  con8i<ierahly  bent,  the  legs  are  rigid,  and  the 
feet  are  not  lifted  from  the  floor,  but  pushed  along,  the  toes  clinging  to  the  ground. 
When  he  sits  down  it  is  with  difficulty  that  he  arises,  on  account  of  stiffness  of  the 
muscles.  The  legs  tremble  and  there  are  cramps  in  them  at  night  occasionally.  In 
handling  the  legs  I  find  them  resisting,  owing  to  muscular  contractions.  The  patella 
and  ankle  reflexes  are  ver>'  much  exaggerated.  He  has  no  pain  or  anesthesia  and 
no  rectal  or  vesical  disorders.     8o  far  my  diagnosis  is  spastic  spinal  paralysis. 

To  the  examining  board  in  1H97  claimant  stated  he  contracted  loco- 
motor ataxia  and  partial  paralysis  in  service,  and  to  the  board,  in  11)00, 
that  he  was  wounded  in  the  Wilderness,  imprisoned  in  Anderson ville 
immediately  after,  and  ''  since  then  have  had  numbness  and  tingling  of 
feet,  with  ataxic  gait,  increasing  until  in  1808  I  became  totally  help- 
less— unable  to  walk  about."  ^  , 
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C.  E.  Price,  a  comrade  in  prison  with  claimant,  being  called  on  for 
details  as  to  claimant's  disabilities,  stated  in  his  reply,  filed  April  22, 
1891,  that  at  discharge  claimant  complained  of  rupture  and  that  "  hL; 
limbs  were  weak  and  trembly  when  he  was  on  his  feet  any  length  of 
time;"  that  he  has  suffered  more  or  less  ever  since,  **and  his  hand 
shakes  or  trembles  so  I  have  to  write  for  him  at  times; "  and  also,  in  an 
affidavit  filed,  September  7, 1897,  that  claimant  "has  suffered  with  hi- 
limbs  ever  since"  discharge. 

Jerome  B.  Watkins  also  testifies,  September  14,  1897,  that  claimant 
has  ''constantly  complained"  since  service  "of  the  wound  near  the 
spine;  also  of  numbness  in  his  limbs,  spine,  and  head." 

Claimant's  physician,  D.  H.  Roberts,  made  affidavit,  filed  January 
13,  1893,  that  claimant  was  unable  to  go  to  the  board  for  examination 
because  of  locomotor  ataxia  in  rapidl}'  progressive  form,  causing 
unsteady  and  staggering  gait. 

Dr.  Leander  Swartwout  stated  in  affidavit  filed  in  January,  1894. 
that  he  never  treated  claimant,  but  had  conversed  frequently  with  him 
since  he  had  known  him  in  1880,  as  to  his  condition,  and  that  claimant 
was  a  constant  suffeier  from  chronic  muscular  rheumatism.  In  an- 
other affidavit,  filed  September  7,  1897,  he  states  he  knows  claimant 
to  have  suffered  for  many  years  with  locomotor  ataxia,  although  he 
repeats,  he  has  never  treated  him. 

Dr.  M.  W.  Slocum,  September  7,  1897,  states  he  had  treated  claim- 
ant for  two  years,  for  sclerosis  of  the  posterior  column  of  the  spinal 
cord,  that  claimant's  walk  was  spastic,  muscles  of  his  lower  limbs  con- 
siderably wasted,  ''contractions  go  on  all  the  time,"  muscles  of  the 
face  have  undergone  some  paresis,  no  sensory  disorders. 

And  on  April  6,  1903,  Dr.  W.  K.  Quackenbush  stated  claimant  had 
been  under  his  care  since  October,  1900,  and  that 

he  has  locomotor  ataxia  in  such  form  as  to  render  him  completely  helpless.  Same 
followed  gunshot  wound  of  back.  Whole  body  affected  by  same.  *  *  *  Boly 
is  fairly  nourished.  His  diet  is  one  that  gives  no  trouble,  being  easily  assimilatt^i. 
His  habits  are  good. 

As  to  the  two  affidavits,  filed  to  reopen  the  appealed  claim,  it  need 
only  be  stated  that  refusal  to  reopen  said  claim  upon  said  affidavits 
was  proper  under  the  rules  of  practice,  said  affidavits  baring  been 
tiled  more  than  ninety  days  after  notice  of  rejection  of  said  claim. 
(William  W.  Wilds,  11  P.  D.,  95.)  And  while  said  affidavit^i  may  not 
be  considered  as  evidence  herein,  it  may  be  stated  that  both  these 
affiants,  who  are  known  to  be  reputable  physicians,  diagnose  claimant^ 
disease  as  a  sclerosis  of  the  spinal  cord  probably  due  to  said  wound. 
either  through  inflammatory  action  or  exostosis. 

It  is  manifest  from  the  foregoing  (excluding  said  last-mentioned 
affidavits)  that  this  claimant's  case  presents  a  variety  of  .symptoms — 
some  indicative  of  locomotor  ataxia,  others  of  ataxic  paraplegia,  or  a 
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combined  lateral  and  posterior  sclerosis.  In  view  of  the  general 
absence  of  sensory  disturbances,  particularly  of  eye  symptoms,  and  of 
any  syphilitic  taint  or  history,  the  presence  of  exaggerated  reflexes, 
the  fact  of  traumatism,  injuring  the  ribs  and  tissue  in  the  near  locality 
of  the  apparent  lesion  of  the  cord,  and  the  fact  of  exposure  and  hard- 
ship, and  malarial  poisoning  in  service,  a  diagnosis  of  combined 
sclerosis  of  the  cord  would  appear  to  be  not  alone  warranted,  but 
fairly  established. 

But  whether  the  disease  be  tabes  dorsalis  or  a  combined  sclerosis, 
no  satisfactory  reason  appears  why  it  should  not  )>e  accepted  herein  as 
a  probable  sequela  of  the  causes  on  account  of  which  this  claimant  is 
pensioned.  The  mere  fact  that  syphilis  is  a  factor  in  the  vast  majority 
of  tabetic  case^,  and  perhaps  in  many  cases  of  combined  sclerosis,  can 
not  militate  against  a  person  whose  condition  and  history  negative 
syphilis  as  a  factor  in  his  disease;  and  if  other  possible  causes  of  such 
disease  are  shown  to  exist,  the  inference  is  natuml  and  reasonable,  if 
not  necessary,  that  such  disease  was,  in  fact,  due  to  such  other  causes. 
As  stated  in  Church-Peterson,  supra,  ''every  case  is  to  be  judged  bj' 
itself"  as  to  its  prognosis,  and  it  can  be  no  less  as  to  its  etiology.  The 
possible  cause  of  syphilis  being  eliminated,  as  it  ma}'  be  in  10  per  cent 
of  tabetic  cases  and  probably  in  a  much  larger  per  cent  of  cases  of 
combined  sclerosis,  and  as  it  is,  in  fact,  in  this  case,  this  claimant's 
sclerosis  of  the  cord  must  be  held  due  either  to  the  traumatism, 
exposure  to  wet  and  cold,  and  malaria,  shown  to  have  existed  in  this 
case,  and  admitted  bj^  medical  authorities  to  be  possible,  though  more 
or  less  rare,  causes  of  sclerosis,  particularly  of  the  combined  form 
which  he  seems  to  have,  or  else  due  to  some  other  and  unknown  cause. 
The  known  should  certainly  prevail  over  the  unknown  and  the  elim 
inated  possible  causes.  There  is  no  law  or  rule  of  reason  which  requires 
that  a  medical  sequence,  any  more  than  any  other  fact  to  be  established 
in  a  pension  claim,  be  shown  beyond  all  doubt.  A  reasonable  proba- 
bility, from  all  the  facts,  circumstances,  and  conditions  shown,  that  a 
certain  pathological  relationship  existed  should  be  suflScient. 

As  to  what  is  a  reasonable  probability  in  any  case  depends,  of  course, 
upon  a  variety  of  things — the  inclusion,  by  the  evidence,  of  some 
things;  the  exclusion,  by  the  evidence,  of  other  things;  a  comparison 
of  one  thing  with  another,  considered  from  diagnostic  and  etiological 
stand[x)ints;  the  relative  influences  and  forces  exerted  physiologically, 
psychologically,  and  pathologicall3\ 

Upon  such  questions  medical  authority  and  advice  are  of  course 
indispensable,  whether  the  (juestion  arise  in  a  court  of  law  or  in  a 
pension  claim;  but  the  Commissioner  of  Pensions  and  the  Secretary 
are  no  more  lK)und  in  deciding  such  a  question  by  an  opinion  rendered 
%  the  medical  division  of  the  Bureau  of  Pensions  than  a  court  would 
he  in  deciding  the  same  question  by  the  medical  opinions  of  experts 
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testifying  before  it.  As  experts  may  not  give  ''inferences  to  be 
drawn  from  the  whole  trial,  for  this  would  be  to  invade  the  province 
of  the  jury"  (3  Wharton  &  Stille's  Medical  Jurisprudence,  p.  731), 
so,  although  the  medical  division  of  the  Bureau  of  Pensions  niay 
render  opinions  \i\yon  the  medical  features  of  the  whole  case  before  it, 
and  although  such  opinions  are  entitled  to  the  greatest  respect  and 
consideration,  they  are  advisory  only,  and  are  not  binding  upon  either 
the  Commissioner  of  Pensions  or  the  Secretary,  for  ''this  would  beta 
invade  the  province"  of  these  officers,  who  alone  have  by  law  the 
determination  of  all  questions  of  fact  arising  in  the  adjudication  of  a 
pension  claim,  and  in  determining  which,  each  acts  as  a  jury  passing 
upon  the  whole  case.  This  has  been  for  3^ears  the  settled  holding  of 
the  Department  as  to  the  province  and  jurisdiction  of  the  Commis- 
sioner and  the  Secretary  in  relation  to  medical  questions.  (Lucinda 
Gaskell,  3  P.  D.,  87;  Josiah  T.  Tuttle,  ibid.,  52;  John  J.  Hill,  7  P.  D.. 
142;  Samuel  Nook,  8  P.  D.,  367;  Julia  A.  E.  Watkins,  10  P.  D.,  20-2, 
208;  William  Blaisdell,  13  P.  D.,  465,  479.) 

So  reviewing  this  case,  it  is  held,  on  the  evidence,  that  the  claim- 
ant's disease  of  the  spinal  cord  is  satisfactorall^^  established  as  due  to 
the  disabling  causes  on  account  of  which  he  is  pensioned,  and  increase 
should  be  allowed  accordingly.  The  rejection  of  the  appealed  claim 
is  therefore  reversed,  and  you  will  readjudicate  said  claim  in  accord- 
ance with  this  holding. 


skkvice  — joint  resolution   july  1,  1908  — faithful.  service - 
honorable  bischarge— desertion. 

John  Veirs,  alias  William  Dowdell. 

Soldier  had  three  terms  of  service,  from  the  first  of  which  he  was  never  honorahly 
discharged.  His  second  term  of  service,  from  which  he  was  honorably  dis- 
charged, covered  a  period  of  about  eight  months.  He  was  also  honorably  di^ 
charged  from  his  third  term  of  enlistment,  after  a  service  of  four  months  and 
twelve  days. 

"Last  contract  of  service,"  the  term  employed  in  said  resolution,  must  be  taken  in 
its  literal  sense.  Consequently,  soldier's  last  term  of  sers-ice  being  less  than  six 
moriths,  he  is  excluded  from  the  benefits  of  said  resolution  according  to  the 
terms  of  the  pnjviso  to  the  second  section  thereof. 

Assistaiit  Sect'ttary  2L  W,  Miller  to  the  Coynmis^iatier  of  Pensiom^ 

June  i,  1904. 

Herewith  are  returned  the  papers  in  the  case  of  John  W.  Veirs, 
alias  John  B.  Veirs,  alias  John  Veirs,  alias  "William  DowdelU  who 
served  in  Company  D,  Fourth  Kentucky  Cavalry;  Company  K,  Ninety- 
first  Indiana  Infantry;  and  Company  K,  Thirty-third  Indiana  Infan- 
try, in  the  war  of  the  rebellion. 
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Claimant  was  at  one  time  a  pensioner  under  the  act  of  June  27, 1890 
(certificate  667819).  On  March  19, 1902,  he  was  dropped  from  the  rolls, 
on  the  ground  that  he  had  not  been  honorably  discharged  from  Company 
D,  Fourth  Kentucky  Volunteer  Cavalry,  being  a  deserter  at  large 
therefrom.  On  August  1,  1902,  he  applied  for  restoration  under  the 
terms  of  the  joint  resolution  of  July  1, 1902.  On  November  19, 1902, 
you  rejected  this  claim  on  the  ground  that  his  last  contract  of  enlist- 
ment was  less  than  the  six  months  mentioned  in  the  proviso  of  said  reso- 
lution. He  appealed,  and  on  January  15,  1903,  this  Department 
afSrmed  your  action. 

This  is  a  motion  for  reconsideration  of  said  departmental  decision. 
It  was  filed  on  March  17,  1904,  and  has  been  made  special. 

Concisely  stated,  the  facts  are  these: 

Soldier  enlisted  in  Company  D,  Fourth  Kentucky  Volunteer  Cav- 
alry, on  October  20,  1861,  and  deserted  therefrom  December  10, 1862. 
He  was  never  honorably  discharged  from  this  term  of  service. 

On  August  3,  1863,  he  enlisted  in  Company  K,  Ninety-first  Indiana 
Volunteer  Infantry,  for  a  six  months'  term  of  service.  He  was  honor- 
ably discharged  therefrom  March  23,  1864,  after  a  faithful  service  of 
nearly  eight  months. 

For  a  third  time  he  enlisted,  on  March  9,  1865,  in  Company  K, 
Thirty-third  Indiana  Infantry.  From  this  service  he  was  honorably 
discharged  July  21, 1865,  the  war  having  terminated.  This  last  "con- 
tract of  service"  covers  four  months  and  twelve  days. 

In  spite  of  the  equities  of  the  case,  a  mere  reading  of  the  second  sec- 
tion of  the  joint  resolution  aforesaid  shows  how  ineffective  it  is  to 
afford  that  relief,  in  this  particular  case,  which  it  may  well  be  argued 
that  it  was  designed  to  accomplish: 

Sec.  2.  That  in  the  administration  of  the  pension  laws  any  enlisted  man  in  the 
Army,  including  regulars,  volunteers,  and  militia,  or  any  appointed  or  enlisted  man 
of  the  Navy  or  Marine  Corps,  who  was  honorably  discharged  from  the  last  contract 
of  service  entered  into  by  him  during  the  late  war  of  the  rebellion,  shall  be  held  and 
considered  to  have  been  honorably  discharged  from  all  similar  contracts  of  service 
previously  entered  into  by  him  with  the  United  States  during  said  war:  Provided, 
That  such  enlisted  or  appointed  man  served  not  less  than  six  months  under  said  last 
enlistment  or  appointment,  that  his  entire  service  under  said  last  enlistment  or 
appointment  was  faithful,  and  that  he  did  not  receive  by  reason  of  said  last  enlist- 
ment or  appointment  any  bounty  or  gratuity  other  than  from  the  United  States  in 
excess  of  that  to  which  he  would  have  been  entitled  if  he  had  continued  to  serve 
faithfully  until  honorably  discharged  under  any  contract  of  service  previously  entered 
into  by  him,  either  in  the  Army,  Navy,  or  Marine  Corps,  during  the  war  of  the 
rebellion. 

In  the  rehabilitation  of  the  soldier's  military  record,  for  purposes 
incident  to  the  administration  of  the  pension  laws,  it  is  expressly  stated 
in  said  resolution  that  an  honorable  discharge  ''  from  the  last  contract 
of  service  *  *  *  during  the  war  of  the  rebellion  "  shall  operate 
honorably  to  discharge  the  soldier  from  '"all  similar  contracts  of  serv- 
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ice  previously  entered  into  by  him,"  provided,  among  other  things, 
that  ''said  last  enlistment"  involved  a  service  of  not  less  than  six 
months. 

The  facts  in  this  case  obviously  exclude  appellant  from  the  benefits 
of  the  resolution.  As  it  was  well  said  by  counsel  in  the  appeal,  the 
soldier  is  deprived  of  a  pension  "  because  of  too  much  faithful  serv- 
ice." Were  it  not  for  his  last  enlistment,  his  service  of  seven  months 
and  more  in  Company'  K,  Ninety-first  Indiana  Volunteers,  from  which 
he  was  honorably  discharged,  would  have  operated,  under  the  terms 
of  this  resolution,  to  give  him  a  pensionable  status.  It  is  not  unlikely 
that  Congress  meant,  by  "  last  contract  of  service,"  "  any  subsequent 
XJontract  of  service."  But,  unfortunately  for  the  appellant^  it  did  not 
say  so.  Bj'  ''  last  contract  of  service,"  in  this  particular  case,  we  can 
not,  without  torturing  out  of  the  word  an  entirely  different  meaning, 
understand  that  an}'  service  other  than  that  in  the  Thirty-third  Indiana 
Infantry  is  meant.  And  as  this  term  of  service  was  less  than  six 
months,  the  conclusion  is  too  obvious  to  require  even  its  statement. 

Where  the  language  of  a  statute  is  plain  and  unambiguous  we  may 
not  depart  from  its  terms  in  order  to  effectuate  a  hypothetical  inten- 
tion. The  intention  must  be  gathered  from  the  plain  terms  of  the 
statute  itself.  In  violating  this  cardinal  principle  of  statutorj^  con- 
struction a  court  is  doing  more  than  merelj'  construing  a  statute,  it  Ls 
legislating. 

The  principle  was  admirably  stated  by  Mr.  Justice  Brewer  in  United 
States  V.  Goldenburg  (168  U.  S.,  95): 

The  primary  and  general  rule  of  statutory  construction  is  the  intent  of  the  law- 
maker to  be  found  in  the  language  that  lie  has  used.  *  *  *  The  courts  have  no 
function  of  legislation.  *  *  *  No  mere  omission,  no  mere  failure  to  provide  for 
contingencies,  which  it  may  seem  wise  to  have  specifically  provided  for,  justify  any 
judicial  addition  to  the  language  of  the  statute. 

The  apparent  lack  of  equity  in  the  Bureau's  action,  afBrmed  as  it 
was  by  this  Department  in  the  decision  of  January  16,  1903,  is  conse- 
quently due,  not  to  an  error  in  the  construction  of  a  statute  but  to  a 
defect  inherent  in  the  statute  itself.  The  proper  source  of  redress 
then  is  the  lawmaking  power  and  not  a  law-construing  tribunal. 

Motion  overruled. 


marriage— impediment— age— evidence— michigax  i^aws. 

Jennie  Atherton  (widow). 

Claimant  married  soldier,  by  ceremony,  on  March  21,  1869,  cohabiting  with  him  as 
his  wife,  in  the  State  of  Michigan,  till  his  death  on  March  28,  1899.  She  had 
previously,  when  probably  under  age,  marned  one  Townsend,  and  it  is  also 
probable  Townsend  had,  at  the  time,  a  living  undivorced  wife.  Townsend 
died  December  25,  1875. 
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Held.     Under  the  statement  of  fact  a  tnarriage  between  claimant  and  soldier  must 

be  presumed.     (Barker  v.  Valentine,  125  Mich.  336.) 
The  opinion  in  the  case  of  Harriet  Comstock  (10  P.  D.  220),  so  far  as  it  conflicts 

with  the  holding  in  the  case  of  Barker  r.  Valentine,  is  hereby  expressly  overruled. 

Assistant  Secretary  Jf.  W.  Miller  to  the  Coimiiissioner  of  Pensions^ 

May  28,  190i. 

On  June  2,  1899,  Jennie  Atherton,  of  Gaines  Station,  Mich.,  applied 
for  a  pension  under  the  general  law,  alleging  that  she  was  the  widow 
of  Rufus  Atherton,  late  of  Company  K,  First  United  States  Volunteer 
Sharpshooters.  This  claim  was  rejected  by  the  Bureau  on  August  7, 
1902,  as  follows: 

Approved  for  rejection:  Claimant  has  no  title  as  legal  widow  of  soldier  because 
her  marriage  to  him  on  March  21, 1869,  was  void  at  inception,  as  she  had  a  husband, 
Closes  Townsend,  then  living,  from  whom  she  had  not  been  legally  separated  and 
who  did  not  die  until  1875,  and  no  change  of  circumstances  made  the  marriage  of 
1869  valid. 

An  appeal  from  the  foregoing  action  was  entered  on  February  21, 
1903. 

It  appears  that  claimant  was  formally  married  to  one  Moses  Town- 
send  in  the  State  of  Michigan  on  January  20,  1858,  and  was  married 
in  conformity  with  the  statutory  regulations  to  the  deceased  soldier 
on  March  21,  1869.  Townsend  died  December  25,  1875,  and  the  sol- 
dier on  March  28, 1899.  It  is  in  evidence  that  the  parties  to  the  latter 
marriage  lived  and  cohabited  together  as  husband  and  wife  during  the 
thirty  years  intervening  until  the  death  of  the  soldier;  were  known  as 
such  by  their  relatives  and  the  residents  of  the  little  village  where 
they  lived,  and  in  all  respects  recognized  and  respected  the  obligations 
and  duties  growing  out  of  the  marriage  relation.  Several  children 
resulted  from  this  cohabitation,  and  the  soldier  recognized  their  legit- 
imacy in  his  will,  and  referred  therein  to  the  claimant  as  his  wife. 

Mrs.  Atherton  testifies  that  she  was  but  14  years  old  when  she  mar- 
ried Townsend,  and  left  him  shortly  afterward  upon  learning  that  he 
had  an  undivorced  wife  living.  She  insists  that  said  marriage  was  void: 
First,  because  Townsend  was  not  competent  to  enter  into  a  contract  of 
marriage,  and  second,  because  said  marriage  was  not  ratified  by  her, 
as  required  by  the  statutes  of  Michigan,  after  she  arrived  at  the  age  of 
16  years.  Neither  of  these  facts,  however,  are  clearly  shown  by  the 
evidence,  though  her  statement  as  to  her  age  is  uncontradicted,  and 
there  is  record  evidence  in  corroboration  of  her  assertion. 

But  irrespective  of  questions  concerning  the  validity  of  her  first 
.marriage,  it  seems  clear  that  under  the  decisions  of  the  courts,  of 
Michigan,  this  claimant  is  the  legal  widow  of  the  deceased  soldier 
Rufus  Atherton.  Form  and  ceremony  are  not  essential  to  a  valid 
marriage  in  that  State  (Hutchins  v.  Kimmell,  13  Mich.,  126;  Peet^. 
Peet,  52  Mich.,  464;  Williams  v.  Kilburn,  88  Mich.,  279).     In  the  case 
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of  Hutchins  t\  Kimmell,  supra,  Mr.  Justice  Cooley,  speaking  for  the 
supreme  court  of  Michigan,  said: 

Where  parties  agree  presently  to  take  each  other  for  husband  and  wife,  whatever 
the  form  of  ceremony,  or  if  all  ceremony  be  dispensed  with,  and  from  that  time  live 
together  professedly  in  that  relation,  this,  under  the  laws  of  this  State,  constitutes  a 
valid  marriage. 

In  a  recent  decision  the  same  court,  in  the  case  of  Barker  v.  Valen- 
tine (125  Mich.,  336),  held  that  under  circumstances  such  as  appear  in 
this  case  a  subsequent  marriage  following  the  removal  of  the  impedi- 
ment will  be  presumed.  This  decision  grew  out  of  a  contest  over  the 
proceeds  of  -an  insurance  policy  on  the  life  of  one  George  Valentine 
between  his  sister,  the  appellant,  and  Margaret  I.  Valentine,  appellee^ 
his  reputed  wife.  Prior  to  Valentine's  marriage  to  Margaret  in  1S85, 
he  was  married  to  one  Ida  in  the  State  of  New  York,  who  survived 
his  second  marriage  five  years.  The  evidence  failed  to  show  that  the 
parties  to  the  first  marriage  were  ever  divorced,  though  it  appears  that 
a  proceeding  for  that  purpose  was  begun  by  Valentine.  The  latter  died 
in  1896,  and  the  appellee  then  first  learned  of  the  impediment  to  their 
marriage.  This  fact  was  affirmatively  found  by  the  court.  After  dis- 
cussing the  facts  in  the  case,  and  the  former  decisions  of  the  court,  in 
conclusion,  it  was  said: 

The  legal  impe<liinent  to  a  marriage  between  these  parties,  if  it  had  not  l>een 
removed  before,  was  removed  by  the  death  of  Ida  Valentine  in  October,  1889.  The 
parties  after  that  date  resided  and  cohabited  together.  Mr.  Valentine  applied  for 
insurance,  in  which  he  declared  he  was  marrie<i,  and  named  his  beneficiary,  Mai^- 
ret  I.  Valentine,  his  wife.  They  were  regardeil  and  treated  by  their  relatives  anil 
neighbors  as  husband  and  wife.  Mr.  Valentine  was  a  carpenter  by  trade.  He  was 
ill  a  long  time  before  his  death.  The  testimony  is  that  Mrs.  Valentine  treated  him 
kindly,  gave  him  his  medicine,  and  did  all  those  things  a  wife  would  l)e  expected  to 
do  for  her  husband.  No  question  was  raised  after  the  death  of  Ida  Valentine  hut 
that  Margaret  Valentine  and  George  Valentine  were  husband  and  wife,  until  his 
'^death,  7  years  after  the  legal  impediment  had  ceased  to  exist.  Unrfer  such  circum- 
stances their  marriage  must  be  presumed. 

The  facts  in  the  case  at  issue  are  in  many  respects  similar  to  those 
of  Barker  v,  Valentine.  Claimant  and  soldier  lived  together  as  hus- 
band and  wife  for  24  years  after  the  death  of  Townsend,  several  chil- 
dren were  born  to  them,  and  the  soldier  recognized  her  as  his  wife  in 
his  last  will  and  testament.  But  one  material  difference  appears  in 
the  two  cases.  Mrs.  Valentine  was  innocent  of  any  wrong,  while 
in  this  case,  if  any  fraud  was  perpetrated  or  wrong  was  knowingly 
committed,  it  was  by  this  claimant.  The  evidence,  however,  indicate> 
that  she  was  innocent  of  intentional  wrong  doing.  She  asserts  that 
she  believed  her  former  marriage  was  void,  and  if  her  statements  are 
true,  either  as  to  her  age  or  the  circumstances  attending  the  separa- 
tion, it  was  void.  That  the  earlier  marriage  was  not  hid  fix)m  her 
soldier  husband  is  shown  by  the  certificate  of  their  marriage.  She 
was  married  under  the  name  of  her  first  husband,  and  the  record 
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i>hows  the  fact  of  an  earlier  marriage.  There  is  nothing  to  indicate 
any  fraud  or  intentional  wrong  doing  on  her  part,  or  that  her  husband 
was  in  any  manner  deceived,  or  was  unacquainted  with  the  truth. 
Following  the  decisions  of  the  Supreme  Court  in  the  case  of  Barker  v. 
Valentine,  supra,  a  marriage  in  the  case  at  issue  will  be  presumed. 

The  rejection  of  this  claim  was  based  upon  the  Departmental  decis- 
ion in  the  case  of  Harriet  Comstock  (10  P.  D.,  220).  This  case  was 
decided  before  the  supreme  court  of  Michigan  had  passed  directly  on 
the  question  here  at  issue.  Its  recent  decision  quoted  has  made  it  nec- 
essary for  the  Department  to  modify  to  some  extent  its  former  hold- 
ings, and  so  much  of  the  Comstock  case  as  may  be  in  conflict  with  this 
decision  is  overruled. 

The  rejection  of  this  claim,  for  reasons  given,  is  reversed. 
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ABANDONMENT. 

8ee  Dependent  Parents,  271. 

ABSENCE  FBOM  COMHAND. 

See  Line  op  Duty,  H4. 

ABSENCE. 

See  Service,  257. 

ACCIDENTAIi  INJT7BY. 

See  Line  op  Duty,  81,  203,  506. 

ACCBT7ED  PENSION. 

See  Disloyalty,  422;  Reimbursement,  152. 

ACT  OF  MARCH  8,  1879. 

See  Limitation,  489. 

ACT  OF  ATTGTTST  7,  188S. 

See  Adui^ibboub  Cohabitation,  84,  362;  Legitimacy,  474;  Marriage,  38. 

ACT  OF  MARCH  19,  1886. 

See  Increase,  95. 

ACT  OF  ATTGTTST  4,  1886. 

See  Amputation,  264;  Berating,  215. 

ACT  OF  JANTTART  S9,  1887. 

See  Honorable  Discharge,  195;  Increase,  155;  Service,  857. 

ACT  OF  MARCH  4,  1890. 

See  Commencement,  209. 

ACT  OF  JTTNE  27,  1890. 

See  OoifMBKCBMENT,  69'  Declaration,  7,  426,  434;  Dependence,  281,  360;  Discharge, 
380;  Helpless  Minor,  331;  MARRiAtiE,  99,  344,  347,  383,  445,  497,  527;  Service, 
63,  257,  296,  298,  326,  346,  352,  388,  413,  515. 

ACT  OF  JTTLT  27,  1892. 

See  Service,  13,  296,  408. 
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ACT  OF  JANT7ABT  6,  1893. 

fee  Commencement,  40,  420;  Increase,  285. 

ACT  OF  FEBBTTABT  5,  1897. 

See  Commencement,  420. 

ACT  OF  KABCH  3,  1899. 

See  Division  of  Pension  1,  45,  120,  127,  130,  136,  313,  334,  338,  367,  394,  404,  472, 
479,  521;  Limitation,  24;  Marriage  and  Divorce,  17,  43. 

ACT  OF  AFKIL  28,  1900. 

See  Commencement,  40. 

ACT  OF  MAY  9,  1900. 

See  Dependence,  80,  281,  360. 

ACT  OF  MARCH  3,  1901. 

See  Bbbtoration,  111,  128,  194.  198,  318,  411,  438,  452. 

ACT  OF  JUKE  27,  1902. 

See  Service,  13. 

ACT  OF  JT7LT  1,  1902. 

See  Fee,  276.    Joint  Resolution  July  1,  1902. 

ACT  OF  MARCH  2,  1903. 

See  Rates,  508,  524;  Reratino,  215. 

ADMISSIONS. 

See  Aditlterous  Cohabitation,  84. 

ADT7LTEB0TTS  COHABITATIOK. 

1.  The  admissions  or  confession  of  the  claimant  in  this  case  do  not  show  each  oondnct 

on  her  part  as  would  har  her,  under  the  act  of  August  7,  1882,  from  a  pension 
under  the  provisions  of  the  act  of  June  27, 1890,  as  the  same  was  not  open  and 
notorious. 

Emily  ClaggeU  {widovf) — ..  84 

2.  The  only  evidence  of  open  and  notorious  adulterous  cohabitation  by  claimant  ia 

her  reported  confessions  to  a  special  examiner,  which  she  swears  she  never 
made,  but  that  said  special  examiner  falsely  put  the  same  in  her  statement  and 
did  not  read  that  part  of  it  to  her.  The  evidence  taken  on  a  second  examina- 
tion shows  claimant  to  be  an  upright,  moral,  and  chaste  woman,  and  no  per- 
son could  be  found  who  had  even  a  suspicion  that  she  had  committed  an 
immoral  act. 

Annie  Snyder  {tvidow) 219 

3.  The  fact  that  claimant  kept  house  for  a  second  cousin  after  his  wife's  death  and 

lived  with  him  for  sixteen  years,  together  with  the  testimony  of  one  witness 
who  says  he  saw  them  both  coming  out  of  the  same  bedroom  one  morning, 
is  not  sufficient  to  establish  the  claim  that  such  claimant  lived  in  open  and 
notorious  adulterous  cohabitation,  in  the  face  of  the  denial  of  each  of  the 
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parties,  (•orro}x)rated  by  the  evidence  of  the  postmafiter  and  the  near  neigh- 
bors of  claimant  who  say  they  never  heani  of  any  immoral  conduct  between 
said  parties,  and  that  they  were  considered  and  believed  to  be  upright,  honor- 
able, and  moral  people.  The  fact  that  claimant,  prior  to  her  marriage  to  the 
soldier,  lived  for  nineteen  years  with  one  Burch  in  the  relation  of  husband  and 
wife  and  bore  him  six  children,  coupled  with  the  fact  that  they  separated  and 
each  thereafter  married  again,  and  testimony  showing  that  the  agreement 
between  Burch  and  claimant  was  that  they  should  live  together  as  husband 
and  wife  so  long  as  they  could  agree,  is  not  sufficient  to  establish  a  common- 
law  marriage. 

Annie  L.  Tripp  {widmv) 242 

4.  The  act  of  March  3, 1901,  is  dependent  in  many  respects  upon  prior  legislation,  but 
it  in  no  respect  repeals  or  modifies  the  act  of  August  7,  1882.  The  adulterous 
cohabitation  of  a  widow  subsequent  to  the  passage  of  the  act  of  August  7, 1882, 
works  a  forfeiture  of  her  right  to  a  pension  under  the  act  of  March  3,  1901. 

JuUaEdington  (aswidow) - - — ..  362 

AGE. 

See  Marriage,  554. 
AID  AND  ATTENDANCE. 

See  Commencement,  209. 

AMENDMENTS. 

See  Declaration,  434. 

The  claimant's  leg  having  been  amputated  below  the  middle  of  the  thigh  bone,  and 
hence  not  '*  so  near  the  hip  joint  as  to  prevent  the  use  of  an  artificial  limb,"  he 
was  not  entitled  to  the  rate  of  $45  per  month  under  the  act  of  August  4,  1886. 

Henry  M,  Capper 264 

A^PEAIiS. 

See  Attorneys,  83,  328;  Division  of  Pension,  472;  Practice,  364, 

ABKEAKa. 

See  Increase,  155. 

ATAXIC  PARAPLEGIA. 

See  PATHOLOGiCAtf  Sequence,  542. 

ATTOBNETS. 

See  also  Fee,  276. 

Death,  of  principal. 

1.  Where,  during  the  lifetime  of  his  principal,  the  attorney  of  record  files  an  appeal 
in  his  behalf,  the  act  being  the  act  of  the  principal  under  the  law  of  agency, 
the  appeal  is  properly  before  this  Department  and  may  not  be  dismissed  on 
the  ground  that  the  death  of  the  principal,  subsequent  to  the  filing  of  the 
appeal,  terminates  the  relation  of  principal  and  agent.  In  such  cases,  the 
filing  of  the  appeal  is  soldier's  act.  In  those  cases  where  the  claimant  dies 
subsequent  to  the  action  of  rejection  and  before  an  appeal  has  been  filed,  the 
power  of  attorney  not  surviving,  the  attorney  for  claimant  may  not  file  an 
appeal  because  the  agent  can  not  do  what  his  principal  can  not  do;  and  the 

P.  D. — VOL.  14 — 03 36  ^  T 

Digitized  by  VjOOQIC 


562  INDEX   TO   DECISIONS. 

principal,  being  dead,  is  unable  to  take  any  further  step  in  the  proeecution  of 
his  claim.  (Distinguishing  this  case  from  the  case  of  Bates  T.  Certain,  No.  115, 
current  series. ) 

Charles  E.  Landon 8S 

Recognition. 

2.  Where  an  attorney  has  rendered  no  material  service  in  a  claim  for  more  than  one 
year  and  thereby  becomes  in  default,  the  Bureau  may  properly  refuse  to  accord 
him  further  recognition  although  the  claimant  has  not  appointed  another 
attorney  to  continue  the  prosecution  of  the  case. 

WiUiam  H,  Rhodes  {claimant) 273 

8.  A  claim  under  the  act  of  June  27, 1890,  which  has  been  approved  for  admiseion  and 
the  issue  of  certificate  is  subject  to  the  election  of  soldier  to  receive  pension 
under  said  act,  and,  when  he  does  not  elect  to  receive  pension  thereunder,  is 
the  same  as  a  rejected  claim  with  respect  to  the  rights  of  attorneys  appearing 
therein  and  of  those  who  subsequently  file  claims  for  pension  under  the  act  of 
June  27,  1890,  in  his  behalf.  The  action  of  the  Bureau,  therefore,  in  refoedng 
to  accord  recognition  to  the  appellant,  he  being  the  first  to  file  a  valid  declara- 
tion and  power  of  attorney  subsequently  to  the  admission  of  a  claim  in  which 
the  issue  of  certificate  was  subject  to  the  election  of  the  soldier  to  receive  pen- 
sion under  the  act  of  June  27,  1890,  which  he  did  not  elect  to  receive,  was 
error. 

John  Kite  (claimant) 2© 

4.  An  attorney,  in  order  to  preserve  his  inchoate  right  to  recognition  most  render 
some  service,  at  least  call  up  the  case  at  intervals  of  one  year  or  less  until  he  is 
formally  recognized  by  the  Bureau,  or  until  the  claim  is  allowed. 

RohertlL  BaU  {claimant) 22H 

ATTOBNEYSHIP. 

Neglect. 

1.  When  an  attorney  is  in  neglect  through  failure  to  file  evidence  in  compliamie 

with  a  call  of  the  Bureau  a  waiver  of  compliance  therewith  subsequently  to  the 
appearance  of  another  attorney  in  the  claim  does  not  operate  to  relieve  said 
attorney  of  the  charge  of  neglect. 

William  Easter  {claim^arU) 172 

Bule  18. 

2.  When,  upon  the  rejection  of  a  claim  for  pension,  evidence  is  filed  by  a  contesting 

attorney,  bearing  upon  the  ground  of  rejection  within  the  time  allotted  by 
rule  13  to  the  attorney  of  record  to  file  such  evidence,  the  filing  thereof  inures 
to  his  benefit  the  same  as  though  he  himself  had  performed  the  service. 

Luther  C.  Kane  (claimant) 3&* 

Substitution. 
For  the  purpose  of  transferring  the  attorneyship  in  a  claim  for  pension  by  one  attor- 
ney or  agent  to  another,  it  is  not  necessary  that  an  attorney  be  clothed  with 
power  of  substitution  by  the  claimant.     (Overruling  Esther  Geddings,  36  F.  P. 
L.;  Bk.,  374.) 

Minors  of  James  T.  Kyle  (daimants) - —   186 

BOUNTY. 

See  Desertion,  466. 

B0X7NTT  liAND. 

Both  the  soidier  and  those  named  in  the  bounty-land  law  as  successively  eiititltHl  h> 
receive  a  warrant  on  account  of  his  serWce  having  died  without  claiming  sui  :i 
warrant,  the  title  thereto  has  lapsed. 

Em ie  Sullivan  { adminialrafriv) -  415 
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BBIEF-FACE. 

See  Practice,  162. 

BXJSDEK  OF  PBOOF. 

See  Evidence,  375;  Marriage  and  Divorce,  17. 

CAIilFOBNIA. 

See  Marriage  and  Divorce,  265. 

CATABBH  AND  BBONOHTTIS. 

See  Pathological  Sequence,  201. 

OKBEMONT. 

See  Marriage,  527. 

OOHABITATION. 

See  Marriage,  417,  445,  456,  476. 

COHABITATION  AND  BEPTTTE. 

See  Marriage  in  Massachusetts,  456. 

COIiOBED  PEBSONS. 

See  Marriage,  156,  288. 

COMBINED  RATES. 

See  Practice,  162. 

COMMENCEMENT. 

See  Declaration,  7. 

Act  of  March  4,  1890. 

1.  Where  an  application  for  original  invalid  pension  was  filed  subsequent  to  March 

4,  1890,  and  the  claimant  was,  at  the  date  of  filing  such  application,  so  totally 
and  permanently  helpless  from  injuries  received  or  disease  contracted  in  the 
service  and  line  of  duty  as  to  require  the  regular  personal  aid  and  attendance 
of  another  person,  he  is  entitled  to  receive  the  rate  of  $72  per  month  from  said 
date  (of  filing  the  application). 

John  a  Stevens 209 

Act  June  27,  1890->Sectio]i  4698^— Revised  Statutes. 

2.  Increase  under  the  act  of  June  27, 1890,  must  commence  from  the  date  of  medical 

examination,  as  provided  by  section  4698i  of  the  Revised  Statutes,  showing 
an  increased  inability  to  earn  a  support  by  manual  labor. 

John  Middletan 69 

Act  of  February  5,  1897— Act  January  5,  1893. 

3.  Members  of  Gray's  Battalion,  Arkansas  Volunteers,  have  no  right  to  pension 

prior  to  the  act  of  February  5, 1897,  and  they  are  entitled  to  a  $12  rating  under 
the  act  of  April  23,  1900,  from  Huch  date,  when  the  evidence  shows  them  to 
be  in  the  physical  and  financial  condition  required  by  the  act  of  January  5, 
1893,  as  held  in  the  cape  of  Markwood.  (11  P.  D.,  380.)  Same  ca.se  in  14 
P.  D.,  285,  modified. 

Jasper  N.  Armstrong 420 
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Act  of  April,  83,  1900— Act  of  January  5,  1893. 
4.  The  act  of  April  23, 1900,  in  extending  all  of  the  benefits  of  the  act  of  January  5, 
1893,  to  pensionable  Mexican  war  survivors  who  are  entitled  to  a  service  pen- 
sion, carries  with  it  the  benefit  of  having  the  pension  commence  from  the  same 
date  as  those  under  the  last-mentioned  act;  and  the  rule  for  such  date  ia  found 
in  the  opinion  in  the  case  of  Robert  Markwood  (11  P.  D.,  380). 

Daniel  Eveland —.....—  40 

OOMMISSIONEB  OF  PENSIONS. 

See  Medical  Examinations,  430. 

GONDTTCT. 

See  Marriage,  469. 

OONNEOTICUT  LAWS. 

See  Marriage,  355. 

OONSTBUGTION. 

See  Division  ok  Pension,  338. 

OONTRACT  SU&GEONS. 

See  Service,  515. 

CONTRIBUTIONS. 

See  Dependent  Parents,.  2Z1. 

OBUELTT. 

See  Division  of  Pension,  394. 

DEATH. 

See  L^ne  of  Ditty,  213. 

DEATH  CAUSE. 
Epilepsy. 
The  evidence  shows,  in  soldier's  temperament  and  constitutional  tendencies,  a  pre- 
disposition to  epilepsy  which  developed  in  the  service  as  the  result  of  an  attack 
of  otitis  media  (suppurative)  contracted  in  line  of  duty.  The  predisposition  is 
not  a  bar  to  pension;  and  the  widow  is  entitled  under  the  general  law,  it  being 
admitted  that  soldier's  death  cause  was  epilepsy.  Mere  aggravation  in  servic* 
of  a  preexisting  disease  is  not  pensionable;  but  where  a  disease  develops  in 
service,  starting  with  some  injury  or  ailment  incident  to  line  of  duty  as  the 
proximate  efficient  cause  thereof,  albeit  there  is  a  preexisting  tendency,  a  nat- 
ural predisposition,  to  the  disease  thus  developing,  said  predisposition  does  not 
operate  as  a  bar  to  pension,  if  claimant  is  otherwise  entitled. 

Laura  E.  Carrier  (widotr) 300 

DEATH  OF  PBINOIPAIi. 

See  Attorneys,  83. 
DECBEE. 

See  Division  of  Pension,  146;  Divorce,  535;  Marriage  and  Divorce,  285,  279,  290, 
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DECBEE  NISI. 

See  Marbiage,  438. 
BEGBEE  OF  NXTLLXTY, 

See  Marbiacsb  axd  Divorce,  265,  290. 

DECIiABATIONS. 
Amendments.  , 

1.  A  declaration  which,  although  failing  to  allege  any  period  of  service  or  the  cor- 

rect service  of  the  soldier  on  whose  account  it  is  filed,  nevertheless  clearly 
shows,  on  its  face,  that  it  is  intended  to  claim  pension,  as  widow,  under  the 
act  of  June  27,  1890,  is  a  valid  declaration,  subject  to  such  amendment  as  may 
be  necessary  to  adjudication. 

Harriet  Daniels  {uidow) 434 

Averments. 

2.  Under  the  provisions  of  the  third  section  of  the  act  of  June  27,  1890,  the  aver- 

ment in  the  declaration  of  the  organization  in  which  the  deceased  soldier  served 
is  unnecessary,  and  the  allegation  when  made  must  be  considered  merely  for 
the  guidance  and  convenience  of  the  Bureau.  An  incorrect  allegation  as  to  the 
particular  service  is  not  fatal,  and  when  the  actual  service  is  ascertained  the 
claim,  if  rejected,  should  be  reopened  and  readjudicated. 

Jane  Cook  {widow) ^ 426 

Kinors. 

3.  The  title  of  minors  to  pension  under  the  act  of  June  27, 1890,  is  distinct  and  sep- 

arate from  that  of  the  widow,  although  secondary  to  the  same.  It  is  therefore 
held  that  a  widow's  declaration,  when  she  has  failed  to  prove  title,  will  not  be 
considered  as  the  declaration  of  the  minors,  and  the  minor's  claim  will  not  be 
adjudicated  until  an  application  in  his  or  her  own  right  has  been  filed. 

Martha  Apgar  (tuidow) 7 

DEFAULT. 

See  Attorneys,  273. 
DELAWARE  LAWS. 

See  Marriage,  527. 

DEPENDENCE. 
Widows. 

1.  In  computing  a  widow's  net  income  in  determining  her  dependency  within  the 

meaning  of  the  act  of  May  9,  1900,  the  rental  value  of  real  estate  which  she 
occupies,  albeit  she  derives  no  income  therefrom,  must  be  taken  into  consid- 
eration. The  claimant  in  this  case,  having  an  income  in  excess  of  $250  when 
the  rental  value  of  the  house  in  which  she  lives  is  included  in  computing  her 
income,  is  not  pensionable  within  the  meaning  of  the  act. 

Maria  Ann  Ilofrichter  {nixLow) 80 

2.  The  evidence  shows  that  the  claimant  owns  property  which  does,  or  should,  if 

prudently  manage<l,  yield  a  net  income  exceeding  $250  per  annum.  Held: 
That  she  is  not  entitled  to  pension  under  the  above-named  acts. 

Nettie  C,  Lutes  {widow) J 281 

3.  The  evidence  establishes  that  the  claimant  is  not  dependent,  within  the  meaning 

of  the  amendatory  act  of  May  9,  1900,  she  having  a  net  income  of  $325  per 
annum. 

Jogrfa  Taylor  {vddow) 360 


Digitized  by 


Google 


566  INDEX   TO    DECISIONS. 

DEPENDENT  RELATIVES. 

See  also  LBCiiTiMACv,  474. 

Contributions. 

1.  Claimant,  a  criminal  and  crook,  seVved  in  some  prison  from  the  time  his  eon  was 

4  months  old  until  his  death;  never  saw  or  heard  of  liim  but  once  during  that 
period;  never  contributed  to  his  support,  nor  did  saii  son,  who  was  21  year? 
old  when  he  died,  ever  acknowledge  his  obligation  to,  nor  did  he  contribute  to 
his  father's  support.  He  can  not  therefore  be  held  to  have  been  dependent 
on  said  son,  whom  he  abandoned,  for  support  within  the  meaning  of  the  pen- 
sion laws. 

William  Cannell 271 

Means  of  support. 

2.  When  it  has  been  determined  that  a  mother  or  father  of  a  deceased  soldier  was 

dependent  on  him  for  support  as  provided  by  section  4707  of  the  Revised 
Statutes,  and  the  proof  shows  that  the  minor  brothers  and  sisters  had  no  inde- 
pendent means  of  support,  their  dependency  follows  as  a  necessary  conse- 
quence; and  upon  the  death  of  the  parents,  or  the  death  of  the  father  and 
remarriage  of  the  mother,  they  become  entitled  to  pension  on  proof  of  rela- 
tionship and  such  other  proof  as  may  l)e  necessary  to  negative  the  last  proWso 
of  said  section. 

•  Dottie  May  Demaree  (mter) 4 

3.  A  mother  who  has  a  healthy  husband  29  years  old,  who  earns,  when  he  works, 

from  $1.50  to  $2  per  day,  and  a  son  16  years  old,  whose  earnings  she  is  entitled 
to,  is  not  dependent  within  the  meaning  of  section  4707  of  the  Revised  Statutes, 
It  was  not  the  intention  of  Congress  to  pension  the  mother  of  a  soldier  if  she 
has  an  able-bodied  husband  who  lives  with  her  and  is  shown  to  be  able  to 
support  her,  although  he  may  not  be  able  to  provide  luxuries. 

0>ra  Oeet  now  Stolworth  (mother) 267 

Illinois — ^Husband  and  wife. 
■  4.  By  statutory  enactment  the  State  of  Illinois  has  made  the  separate  estate  of  hus- 
band and  wife  liable  for  the  *' expenses  of  the  family,"  whether  incurred  by 
husband  or  wife.  Reflexively  this  statute,  while  defining  a  creditor's  right?, 
operates  to  give  to  a  husband  such  an  interest  in  his  wife's  estate  that  the 
extent,  character,  and  value  of  her  said  estate  become  material  in  the  deter- 
mination of  the  dependency  of  a  father. 

Thomas  J,  Dolan  (father) 294 

DESEBTION. 

See  also  Division  of  Pension,  45,  130,  146,  159,  191,  394,404,  521;  Service,  352, 602, 

552. 

JOINT  BESOLUTION  OF  JTJIiT  1,  1902. 

June  27,  1890. 

1.  The  "bounty  or  gratuity"  specified  in  the  second  section  of  the  joint  resolution 

of  July  1,  1902,  comprises  only  those  additional  governmental  benefits  ("on- 
f erred  or  compensations  paid,  other  than  pay  and  pensions,  for  or  on  account 
of  military  service  rendered  or  to  be  rendered,  and  does  not  include  the  con- 
sideration paid  to  a  substitute  soldier  by  his  principal  under  their  private  con- 
tract whereby  the  former  agrees  to  serve  in  the  place  and  stead  of  the  latter. 
Bridget  Whelan  (nndou') 380 

2.  The  evidence  satisfactorily  establishes  that  the  soldier  did  not  receive  any  l>ounty 

or  gratuity  other  than  from  the  ITnited  States,  upon  his  enlistment  in  Goni- 
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pany  D,  Twelfth  Kentucky  Infantry,  and  having  served  for  six  months  under 
his  last  enlistment  and  been  honorably  discharged  therefrom,  and  his  entire 
service  thereunder  having  been  faithful,  he  comes  within  the  provisions  of  the 
joint  resolution  of  July  1,  1902. 

Jonathan  King 466 

diffiottijTy  and  tbouble. 

See  Fee,  199. 
DISABILITY. 

Permaixent  and  specific — Bating. 

1.  The  evidence  shows  that  the  claimant  was  totally  and  permanently  disabled  in 

his  left  haml  by  a  gunshot  wound  at  the  date  of  his  medical  examination, 
August  14,  1865,  and  continuously  since,  and  he  is  entitled  to  the  specific 
ratings  provided  by  law. 

WiUiamH.  Womuftead 182 

2.  Claimant  having  been  pensioned  at  the  rate  of  $24  per  month  from  the  passage 

of  the  act  of  March  3,  1883,  for  gunshot  wound  of  right  thigh  and  resulting 
paralysis  of  leg  and  foot,  resulting  in  total  disability  such  as  to  render  inca- 
pacity to  perform  manual  labor  equivalent  to  the  loss  of  a  hand  or  a  foot,  he 
must  have  been  totally  disabled  in  the  leg  and  foot  and  entitled  to  the  rate  of 
|40  per  month  provided  by  the  act  of  March  2,  1903.  The  Bureau  having 
conceded  his  right  to  the  benefits  of  said  act,  the  increased  rate  of  pension 
must  commence  from  the  approval  of  the  act. 

Cornelius  F,  Groner 508 

DISOHABGE. 

See  Dbbertion,  380,  466;  Service,  249,  413. 
DIBOHABGE  WITHOT7T  HONOB. 

See  Service,  413. 

This  soldier  having  been  discharged  from  service  under  special  order  mustering  out 
his  organization  because  of  its  refusal  to  obey  orders,  and  such  dischai^  being 
held  by  the  War  Department  to  be  a  discharge  without  honor,  he  was  not 
honorably  discharged  from  such  service,  and  is  not  pensionable  imder  the  act 
of  June  27,  1890. 

JohnH.  RicketU 283 

DISEASE  OF  SPINE. 

See  Pathoixkiical  Sequenxe,  542. 
DI8H0N0BABLE  DISOHABGE. 

See  Discharge  Without  Honor,  283. 

DISLOTALTT. 

See  also  Declaration,  426;  Fee,  276. 

Joint  resolutionof  July  1, 1902— Section  4716,  B.  S.— Accrued  pension. 

1,  Where  a  soldier  died  prior  to  the  passage  of  the  joint  resolution  of  July  1,  1902, 

removing  bar  to  payment  under  section  4716,  Revised  Statutes,  as  applied  to 

the  act  of  June  27,  1890,  said  resolution  affords  no  remedy  to  those  claiming 

under  him  in  all  cases  where  his  right  to  pension  had  not  been  admitted,  said 
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suppoeitive  personal  right  to  pension  dying  with  him.  But  where  a  soldier's 
claim  had  been  admitted  and  his  right  to  pension,  so  far  as  section  4716, 
Reviseil  Statutes,  is  concerned,  had  never  been  quo^tioned  in  his  lifetime,  his 
widow  may  not  be  refused  payment  of  his  accrued  pension  subsequent  to  the 
passage  of  said  joint  resolution,  upon  the  ground  that  he  had  rendered  volun- 
tary service  to  the  Confederacy,  a  fact  discovered  after  soldier's  death. 

Rebecca  MecUock  {uidow) 422 

2.  The  evidence  fails  to  rebut  the  presumption,  from  the  records  of  the  War  Depart- 
ment, of  this  soldier's  voluntary  aiding  and  abetting  the  rebellion. 
He  havingdieil  prior  to  the  passage  of  the  joint  resolution  of  July  1, 1902,  removing 
the  bar  of  section  4716  as  applied  to  the  act  of  June  27, 1890,  said  joint  resolution 
has  no  effect  upon  his  claim  under  said  act,  and  does  not  remove  said  bar  exist- 
ing at  the  time  of  his  death  so  as  to  entitle  his  widow  to  accrued  pension  nnder 
said  claim. 

JamesH,  KeUey 104 

DIVISION  OF  PENSION. 

See  also  Marriaob  and  Divorce,  17,  43;  Practicb,  8. 

Desertion. 

1.  Where  the  husband,  by  his  cruelty  and  abuse,  drives  his  wife  from  the  matrimonial 

home  it  may  be  presumed  that  he  intended  to  effect  a  separation  by  his  own 
wrongful  and  illegal  acts.  The  one  who  intentionally  drives  the  other  away  is 
thedeserter.  Rotheryr.  Rothery  (11  P.D.,  77-377);  Bamettt.  Bamett  (27 liid. 
App.  471. 

Lockard  v.  Lockard 45 

2.  The  evidence  in  this  case  fails  to  establish  the  fact  that  pensioner  deserted  claim- 

ant or  that  he  was  the  party  in  fault  for  the  separation.  Where  the  wife,  by 
her  cruelty  and  misconduct,  drives  her  husband  from  her,  it  may  be  presumed 
that  she  intended  to  effect  a  separation  by  her  illegal  acts.  The  one  who 
intentionally  drives  the  other  away  is  the  deserter.  Rothery  r.  Rothen- 
(11  P.  D.,  77,  377);  Whitney  r.  Whitney  (Ibid,  301);  Lockani  r.  Lockard 
(14  P.  D.,  No.  12,  current  series) ;  Bamett  r.  Bamett  (27  Ind.,  471);  Warner  r. 
Warner  (54  Mich.,  492);  Lea  v.  Lea  (99  Mass.,  493).  Draftmg  affidavits  for 
both  parties  and  their  witnesses  and  administering  the  oath  as  a  notary  public 
do  not  raise  the  presumption  that  the  person  performing  said  acts  is  the  attorney 
for  either  party,  nor  is  he  thereby  disqualified  from  subsequently  becoming  the 
attorney  for  either  of  the  parties  in  a  claim  for  division  of  pension  under  the 
act  of  March  3,  1899. 

Hendershott  v.  HendershoU 130 

3.  The  husband,  having  deserted  his  wife,  can  not,  by  offering  her  a  home  elsewhere 

(which  he  does  not  possess),  constitute  her  the  deserter  merely  because  she 
refuses  to  follow  him.  The  evidence  in  this  case  fairly  shows  that  pensioner 
deserted  his  wife,  and  that  she  is  legally  justified  in  refusing  to  renew  the  ^- 
pende<i  marital  relations. 

Kendfll  \\  Keiuiell 159 

4.  AVhere  pensioner,  at  the  date  of  his  wife's  application  for  one-half  his  pension 

under  the  firnt  i)roviso  of  the  act  of  March  3,  1899,  and  at  the  date  of  the 
alleged  desertion,  was  adjudged  insane,  it  is  incuml>ent  upon  the  wife,  in  onler 
to  establish  desertion  under  said  act,  to  show  that  her  husband,  at  the  date  of 
the  alleged  desertion,  was  capable  of  understanding  and  entertaining  an  intent 
to  desert  her,  as  intent  is  an  essential  element  in  desertion.  "Desertion  begiM 
with  the  intent  to  desert."    Martin  r.  Martin  (13  P.  D.,  430.) 

Bumham  v.  Burnhajii 191 
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5.  The  wife  who,  by  her  cruelty,  drives  her  husband  from  home  is  lierself  the 

deserter.  Cruelty  was,  at  the  common  law,  cause  for  a  decree  of  separation. 
Cruelty,  as  it  relates  to  the  marital  status,  is  any  conduct  on  the  part  of  either 
of  the  married  parties  as  endangers  the  life,  body,  or  health  of  the  other  and 
renders  cohabitation  unsafe  or  intolerable.  False  charges  and  a  persistent 
course  of  jealous  conduct  on  the  part  of  the  wife  without  cauge,  following  her 
husband  about,  employing  detectives  to  do  so,  and  attempts  to  humiliate, 
exasperate,  and  insult  him  amount  to  such  cnielty  as  would  justify  a  separa- 
tion without  subjecting  the  husband  to  the  charge  of  marital  desertion  within 
the  meaning  of  the  act  of  March  3,  1899. 

Demo  V.  Demo 394 

6.  Pensioner's  contention  that  he  did  not  desert  claimant  is  not  sustained  by  the  evi- 

dence in  this  case.  A  wife  deserted  by  her  husband  is,  under  the  laws  of 
California,  entitled  to  her  own  domicile.  Moffatt  v.  Moffatt  (5  Cal. ,  281 ) ;  Har- 
denbergerv.  Hardenberger  (14  Cal.,  654). 

Byms  V,  Byms 404 

7.  Pensioner's  bill  for  divorce  was  based  upon  the  fact  that  he  had  been  living  apart 

from  claimant  without  any  cohabitation  for  five  consecutive  years  next  l^efore 
his  application.  The  question  of  marital  desertion  was,  therefore,  not  involved 
in  the  judicial  proceedings  or  passed  upon  by  the  court  granting  him  a  decree 
of  divorce.  Where  a  husband  leaves  his  wife  and  fails  to  contribute  to  her 
support  and  without  procuring  a  divorce  from  her,  or,  believing  her  to  be 
dead,  marries  another  woman,  the  law  will  presume,  in  the  absence  of  proof 
to  the  contrary,  that  he  intended  to  desert  his  wife.  Pensioner  having  left 
claimant  and  the  matrimonial  domicile,  it  is  incumbent  upon  him  to  show 
that  he  was  legally  justifie<l  in  so  doing,  in  order  to  relieve  himself  of  the 
charge  of  desertion.  So  much  of  the  Bureau  action  of  April  1,  1904,  as  held 
that  ** pensioner  is  not  legally  chargeable  with  marital  desertion  for  any  period 
prior  to  February  17,  1904,"  the  date  on  which  he  procured  a  divorce  from 
claimant  in  Kentucky,  is  not  sustained  by  the  evidence. 

Jones  V,  Jones 521 

Domicile. 

8.  Claimant  having  been  paid  one-half  her  husband's  pension  under  an  application, 

void  because  prematurely  file<l,  the  pensioner  is  entitled  to  be  reimbursed  the 
one-half  pension  thus  wrongfully  withheld  from  him,  less  an  overpayment 
made  him  after  his  yviie  had  filed  a  valid  application  which  was  properly 
allowed  and  to  which  she  was  legally  entitled.  AVhere,  after  an  ex  parte 
Bp>ecial  examination  of  claimant  and  her  witnesses,  the  case  is  reoi)ened  and 
another  special  examination  ordered,  of  which  pensioner  is  duly  notified,  but 
declines  to  avail  himself  of  his  right  to  l)e  present  in  person  or  by  attorney,  he 
is  estopped  to  allege  as  error  the  lack  «)f  notice  in  the  prior  H])ecial  examina- 
tion. Pensioner's  contentions  that  claimant  is  not  his  lawful  wjfe;  that  he  did 
not  desert  her,  but  that  she  deserted  him,  and  that  he  did  not  have  notice  of 
the  special  examination  or  an  opportunity  to  present  his  witnesses  and  cross- 
examine  claimant  and  her  witnesses,  are  not  sustained  by  the  evidence  in  this 
case.  Claimant,  having  been  deserted  by  her  husband,  was  entitled  to  her 
separate  domicile.  His  marital  duty  required  him  to  return  to  her  in  order  to 
terminate  the  period  of  his  desertion,  and  if  upon  his  return  to  her  domicile 
with  the  offer  to  resume  marital  relations  she  was  legally  justified  in  refusing 
to  accept  his  offer,  she  is  not  chargeable  with  desertion  by  reason  of  such 
refusal.  The  fact  that  pensioner's  suit  against  claimant  for  divorce,  com- 
menced in  1900,  is  still  pending,  affords  no  sufiicient  reason  for  further  delay- 
ing the  consideration  of  his  appeal  or  directing  further  special  examination. 

Clarke  v.  Clarke 479 
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Evidence. 
9.  The  evidence  in  this  case,  filed  by  pensioner  as  a  basis  for  reopening  of  claim,  i? 
not  newly  discovered,  but  is  niainly  cumulative  in  character,  and  the  aflEiantf 
and  pensioner  testify  to  a  legal  conclusion  rather  than  to  the  facts  upon  which 
they  base  their  conclusions. 

Crissey  V.  Crissey 334 

Moral  character. 

10.  The  mere  fact  that  claimant  married  a  second  husband  under  the  belief  that  her 

first  husband  was  dead,  does  not  justify  the  rejection  of  her  claim  for  one-half 
her  first  husband's  pension  upon  the  ground  that  she  was  not  a  woman  of  good 
moral  character,  even  though  her  belief  was  not  well  founded. 

Postv.  Post 177 

11.  The  evidence  in  this  case  fails  to  establish  the  fact  that  claimant  was,  at  the  date 

of  filing  her  application,  a  woman  of  good  moral  character.  Good  moral 
character  is  established,  prima  facie,  by  proof  of  good  reputation  by  witness^ 
who  know  the  general  reputation  of  the  claimant,  but  this  prima  facie  proof 
is  outweighed  by  proof  of  acts  of  such  immorality  as  are  wholly  inconsistent 
with  good  moral  character,  and  when  such  acts  took  place  prior  to  the  passage 
of  the  act  of  March  3,  1899,  the  question  as  to  whether  the  testimony  is  too 
remote  is  one  of  discretion.  The  act  of  March  3,  1899,  is  in  no  sense  a  penal 
statute,  yet  in  ascertaining  the  beneficiaries  under  the  grant  of  one-half  of  a 
pension  which  has  been  allowed,  the  act  is  strictly  construed.  Neither  the 
beneficiaries  under  said  act  of  March  3,  1899,  nor  the  pensioners  are  entitled, 
as  a  legal  right,  to  a  special  examination,  but  when  a  special  examination  v? 
ordered  in  a  claim  under  the  act,  both  parties  or  their  attorneys  are  entitled 
to  due  notice  thereof,  unless  the  examination  is  directed  through  the  criminal 
section  of  the  Bureau,  or  for  the  purpose  of  securing  evidence  on  which  to 
base  or  prosecute  a  civil  or  criminal  case. 

Nuttv.  NuU 338 

Naval  Home. 

12.  There  is  no  authority  under  the  act  of  March  3,  1899,  for  dividing  the  money 

benefits  granted  by  act  of  March  2,  1867  (section  4756,  Revised  Statutes),  and 
allowing  or  paying  one-half  thereof  to  the  wife  of  a  sailor,  on  the  ground  that 
he  is  an  inmate  of  the  Naval  Home,  at  Philadelphia. 

William8  x\  Williams 1 

Necessitous  circumstances. 

13.  By  the  term  '^  necessitous  circumstances  "  in  the  act  of  March  3, 1899,  as  applied 

to  the  condition  of  the  wife,  is  meant  her  need  of  those  necessaries  which 
are  suitable  to  her  situation  and  her  husband's  condition  in  life,  and  which  he 
is  bound  to  provide,  or  for  which  he  is  liable  on  an  implied  contract  in  case  he 
fails  to  pro\dde.  The  financial,  physical,  and  social  condition  of  the  pensioner 
are  facta  to  be  considered  in  connection  with  the  other  facts  in  the  case  in 
determining  the  actual  necessitous  condition  of  the  claimant  under  the  act  of 
March  3,  1899.  Pensioner  is  81  years  of  age,  wholly  incapacitated  for  earning 
his  support  by  manual  labor,  and  with  no  means  of  support  aside  from  his 
pension  of  $12  per  month.  Claimant  is  57  years  of  age,  able  to  earn  $4  per 
week  by  manual  labor,  the  owner  of  a  160-acre  farm,  valued  by  her  and  her 
witnesses  at  over  $1,500,  subject  to  a  mortgage  of  $460,  the  rental  value  of  the 
farm  being  about  $160  in  1902.  Heldj  Claimant  is  not  in  necessitous  circum- 
stances within  the  meaning  of  the  act  of  March  3,  1899,  and  her  claim  was 
properly  rejected. 

ITunter  v.  Hunter 13t 

14.  Claimant,  54  years  of  age,  is  in  the  sole  and  undisputed  possession  and  enjoy- 

ment of  a  homestead  in  the  State  of  New  York,  valued  at  $1,600;  has  $50  in  cash. 
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and  has  received  from  i^ensioner  $50  July  10,  1903,  and  $20  Sei)tember  16, 
1903.  The  title  to  the  real  property,  which  is  imencum leered,  is  jointly  in 
claimant  and  pensioner,  their  intere*sts  being  that  of  tenants  by  tlie  entirety. 
Pensioner,  66  years  of  age,  is  not  shown  to  be  in  possession  of  any  means  of 
support  other  than  his  interest  in  said  homestead,  his  i>ension  of  $12  per  month, 
and  the  right  to  admission  to  a  Soldiers*  Home.  Hehl^  That  claimant  is  not 
shown  to  be  in  necessitous  circumstances  within  the  meaning  of  the  act  of 
March  3,  1899. 

Voglerv.  Verier 385 

Practice. 

15.  Rule  10  of  Practice  before  the  Commissioner  of  Pensions,  allowing  ninety  days 

in  which  to  furnish  evidence  called  for  by  the  Bureau,  is  not  applicable  to 
cases  for  division  of  pension  under  the  act  of  March  3,  1899.  See  Rules  of 
Practice,  of  May  21,  1902,  as  amended  by  Order  No.  69,  of  May  20,  1903,  pars. 
14  and  15.  Hyatt  r.  Hyatt  (14  P.  D.,  8).  Claimant  delayed  for  over  thirty 
days  to  furnish  the  evidence  called  for  by  the  Bureau,  and  made  no  applica- 
tion for  extension  of  time.  The  rejection  of  her  claim  on  the  evidence  then 
on  file,  w^hich  failed  to  establish  her  necessitous  circumstances,  within  the 
meaning  of  said  act,  was  not  error.  The  evidence  in  this  case  fails  to  show 
that  claimant  is  in  necessitous  circumstances,  within  the  meaning  of  the  act 
of  March  3,  1899. 

Bovnnan  v.  Bowman 120 

16.  Where  claimant  delaye<l  for  over  two  months  to  file  the  necessary  evidence, 

calleil  for  by  the  Bureau,  to  ej^tablish  her  claim  under  the  first  proviso  of  the 
act  of  March  3,  1899,  the  rejection  of  her  said  claim  will  not  be  reversed 
because  she  has  subsequently  filed  the  evidence  called  for,  her  laches  being 
unexplained,  and  no  application  for  extension  of  time  having  been  made  to 
the  Bureau.  Claimant  having  failed  to  complete  her  claim,  it  was  properly 
rejected  under  paragraph  15  of  Order  No.  69,  approved  May  20,  1903. 

Wcuhhum  r.  Wcahburn 127 

17.  Pensioner's  sole  assignment  of  error  in  his  appeal  is  that  the  special  examiner 

failed  and  refused  to  take  the  depositions  of  his  eleven  impeaching  witnesses. 
Held,  That  said  assignment  is  defective  in  that  it  fails  to  show  that  any  appli- 
cation had  been  made  to  the  Commissioner  of  Pensions  for  an  examination 
of  said  witnesses,  and  refused  by  the  Commissioner,  and  for  the  further  reason 
that  the  appeal  fails  to  allege  that  the  testimony  of  the  witnesses,  sought  to 
be  impeached,  was  untrue.  Appellant  alleged  no  error  before  the  special 
examiner,  and  took  no  exceptions  to  his  rulings,  and  the  question  as  to 
whether  the  examiner  proi)erly  exercised  his  discretion  in  conducting  the 
examination  can  not,  against  the  objection  of  appellee,  be  permitted  to  l)e 
first  raised  on  appeal.  Neither  claimant  nor  pensioner,  in  claims  under  the 
act  of  March  3,  1899,  is  entitled,  as  a  legal  right,  to  the  services  of  a  special 
examiner. 

Bnckv.  Buck 150 

18.  Where  claimant  has  filed  a  valid  declaration  under  the  first  proviso  of  the  act  of 

March  3,  1899,  with  proof  in  support  thereof  sufficient  to  establish  a  prima 
facie  case  under  the  law,  and  no  evidence  is  filed  by  pensioner  after  due  notice 
of  said  claim,  the  rejection  of  her  claim  on  the  ground  that  she  **haa  failed  to 
furnish  the  evidence  necessary  to  establish  her  title  within  the  meaning  of  the 
act"  is  error.  ~  It  is  a  rule  of  evidence,  recognized  and  enforced  by  •Federal 
and  State  courts  generally,  that  a  party  attacking  a  duly  established  marriage 
on  the  ground  that  one  of  *he  parties  to  such  marriage  was  incompetent  to 
contract  the  marriage  by  reason  of  a  prior  subsisting  marriage  must  not  only 
prove  a  valid  prior  marriage,  but  also  that  it  has  not  been  dissolved  in  any 
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manner  at  the  tflne  of  the  subsequent  marriage,  even  though  it  involved  the 
proving  of  a  negative;  that  every  presumption  is  in  favor  of  the  validity  of  the 
established  marriage,  and  all  these  presumptions  must  be  overcome  by  satii^ 
factory,  irrefragable  proof,  the  burden  of  proof  being  upon  the  party  attacking 
the  marriage.  Legal  wifehood  is  established,  prima  facie,  under  act  of  March 
3,  1899,  by  proof  of  marriage  under  the  general  rules  of  evidence  applicable 
thereto,  and  claimants  are  entitleil  to  the  benefit  of  the  presumptions  in  fiivor 
of  marriage. 

Wardivellr.  Wardwefl 2^ 

19.  Where  a  claim  for  division  of  pension  based  upon  a  declaration  alleging  six 

months'  desertion,  under  the  first  proviso  of  the  act  of  March  3,  1899,  was 
properly  rejected  on  the  ground  that  the  statutory  desertion  of  six  months  was 
not  established,  and  claimant  wa.s  subsequently  allowed  a  claim  under  a  sub- 
sequent declaration  based  upon  the  second  proviso  of  said  act,  the  question  of 
desertion  was  not  in  issue  under  said  second  declaration,  and  can  not  be  con- 
sidered on  appeal.  A  declaration  based  upon  the  second  proviso  of  the  act  of 
March  3,  1899,  will  not  justify  an  allowance  of  a  claim  for  division  of  pension 
under  the  first  proviso  of  said  act.  Rule  16  of  Practice  does  not,  and  was  not 
designed  to,  deprive  either  party  of  the  right  of  appeal  after  thirty  days;  but 
unless  the  appeal  is  filed  within  thirty  days  from  the  receipt  of  notice  of  the 
Bureau  action,  payments  of  pension  made  in  accordance  with  such  Bureau 
action  will  not  be  affected  by  the  appeal,  in  the  absence  of  fraud  or  mistake 
of  fact. 

miitev.  Wiile 313 

20.  Prior  to  the  adoption  of  any  rules  of  practice  governing  appeal  from  Bureau 

actions  in  cases  arising  under  the  first  three  provisos  of  the  act  of  March  3, 
1899,  and  prior  to  departmental  decisions  in  the  case  of  Ellis  r.  Ellis  (11 
P.  D.,  288),  pensioner  filed  an  appeal,  February  18,  1901,  from  the  Bureau 
action  of  September  6,  1900,  allowing  his  wife  one-half  his  pension  on  the 
ground  of  his  desertion  of  her.  On  August  27,  1901,  he  made  due  proof  of 
service  of  a  copy  of  his  appeal  upon  the  appellee.  Heldy  That  said  proof  of 
service  was,  in  the  absence  of  any  rule  of  practice  to  the  contrary,  an  amend- 
ment of  his  original  appeal,  nunc  pro  tunc,  and  constituted  a  valid  appeal 
from  the  date  of  filing.  Said  appeal  having  been  accepted  and  docketed  &«  of 
the  date  of  filing,  the  Bureau  should  have  suspended  payment  to  the  wife  of 
the  one-half  of  the  pension  in  controversy  February  18,  1901,  and  pending  the 
consideration  of  the  appeal,  and  the  continuation  of  the  payment  of  one-half 
his  pension  to  his  wife  subsequent  thereto  was  error.  Said  appeal  ha\nngl)een 
sustained  by  the  Department,  and  the  Bureau  action  of  September  6,  1900, 
appealed  from  having  been  reversed  March  18,  1902,  on  the  ground  that  tlie 
evidence  failed  to  show  that  pensioner  had  deserted  his  wife  within  the  mean- 
ing of  said  act  of  ^farch  3,  1899,  he  is  entitled  to  a  restoration  of  all  pension 
money  accruing  subsequent  to  the  last  quarterly  payment  next  preceding 
February  18,  1901,  which  may  have  been  withheld  from  him.  Pensioner 
having  delayeii  for  over  five  months  to  appeal  from  the  Bureau  action  of 
September  6,  1900,  he  will  be  held  to  have  waived  his  right  to  reimbursement 
of  payments  made  the  wife  prior  to  his  appeal,  the  Bureau  having  had  com- 
plete jurisdiction  of  the  claim  on  the  part  of  the  wife  and  the  Bureau  ern»r 
being  one  of  judgment  or  opinion  merely,  no  error  of  law,  fraud,  or  mistake 
of  fact  })eing  involved. 

Frederick  W.  IlycUt 367 

21.  The  assignments  of  error  in  this  case  are  general,  not  specific,  as  required  by  rule 

19  of  Practice,  which  requires  that  the  appeal  should  briefly,  but  specifically, 
state  the  error  of  law  or  fact  complained  of  and  the  grounds  relied  upon  for 
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reversing  or  modifying  the  Bureau  action  appealed  from.  This  is  a  rule  of 
order  and  convenience  baaed  upon  the  recognized  right  of  the  appellee  to 
actual  notice  of  the  appeal  and  information  as  to  the  grounds  relied  upon  by 
the  appellant  for  reversing  or  modifying  the  Bureau  action.  Good  practice,  as 
well  as  justice  and  fairness  to  appellees,  the  Bureau,  and  this  Department, 
requires  a  compliance  with  the  requirements  of  said  rule  in  cases  arising  under 
the  act  of  March  3,  1899.  For  noncompliance  with  said  rule  19  of  Practice, 
requiring  specific  assignments  of  error,  the  appeal  is,  on  motion  of  attorney 
for  appellee,  dismissed.  The  defect  in  the  appeal  is  not  cured  by  the  brief  in 
this  case. 

EUiott  V,  Elliott 472 

22.  Claimant  having  left  her  husband  and  the  matrimonial  domicile,  it  is  incumbent 

upon  her  to  show  by  satisfactory  evidence  that  she  was  legally  justified  in  her 
said  separation  in  order  to  establish  marital  desertion  on  the  part  of  the  hus- 
band. Claimant  having  submitted  her  domestic  controversy  to  the  courts,  she 
is  bound  by  their  judicial  decisions  therein,  no  appeal  having  been  taken 
therefrom.  An  unsworn  petition  can  not  be  considered  in  the  adjudication  of 
claims  for  the  division  of  pension  under  the  act  of  March  3,  1899.  The  evi- 
dence in  this  case  fails  to  establish  desertion  on  the  part  of  pensioner,  as 
the  separation  appears  to  have  resulted  from  domestic  discord  and  a  mutual 
desire  for  separation.  Separation  to  constitute  desertion  must  be  against  the 
will  of  the  innocent  party. 

BwrdeUe  v.  BurdetUy  alias  Oakley 146 

23.  Pensioner  having  submitted  the  question  of  the  validity  of  his  marriage  with 

claimant  to  a  court  of  competent  jurisdiction,  he  is  bound  by  the  final  judicial 
determination  thereof,  no  appeal  having  been  taken  therefrom.  The  evidence 
in  this  case  fairly  establishes  the  facts  necessary  to  prove  claimant's  title  to 
one-half  her  husband's  pension  under  the  first  proviso  of  the  act  of  March  3, 
1899,  viz,  that  she  is  the  lawful  wife  of  pensioner;  that  he  had  deserted  her  for 
over  six  months  immediately  prior  to  the  date  on  which  she  filed  her  appli- 
cation under  said  act;  that  she  is  a  woman  of  good  moral  character  and  in 
necessitous  circumstances. 

MorUyv.Morley 230 

DIVOBOE. 

See  also  Division  of  Pension,  230,  521;   Marriage,  21,  99,  173,  265,  438,  497;  Res- 
toration, 111,  198,  411,  452. 

Divorce — Decree — ^Becord — Marriage — Evidence. 

1.  Soldier  filed  a  libel  for  divorce  against  claimant.    The  record  shows  that  the  case 

came  to  trial,  that  the  court  found  for  the  libellan^  and  orderetl  that  a  decree 
to  that  effect  be  prepared.  No  formal  record  of  decree  appears  to  have  been 
prepared  or  filed.  Held,  That  soldier  was  legally  divorced  from  claimant, 
who  is  therefore  not  his  widow,  paid  divorce  V^eing  effective  by  the  order  of 
the  court  alone  and  not  affected  by  the  lack  of  a  formal  record  of  decree,  which 
is  merely  evidence  of  the  order  of  the  court,  having  no  effect  of  itself. 

Mary  E.  Noble  {widoir) 535 

2.  A  divorce  decree  which  shows  upon  its  face  the  necessary  jurisdiction,  the  record 

showing  the  necessary  jurisdictional  facts,  and  such  decree  l)eing  valid  and 
binding  in  the  State  in  which  it  was  rendered,  will  he  regarded  as  conclusive 
by  this  Department  in  the  administration  of  pension  affairs,  provided  that  no 
fraud  was  perpetrated  upon  the  court,  directly  or  indirectly,  for  the  purpose 
of  affecting  the  pensionable  rights  of  any  j^erson. 

Melissa  Boyd  (uidow) 279 
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DOMICILE. 

See  Division  of  Pension,  479. 

DRAPTED  MAN. 

See  Service,  63. 

DBOPPING. 

See  Restoration,  106,  128,  194. 

EliECTION. 

See  Attorneys,  269. 

ENIilSTMENT. 

See  Service,  249. 

EPILEPS7. 

See  Death  Cause,  300. 

ESTOPPEL. 

See  Marriage,  438,  469. 

EVIDENCE. 

See  also  Adulterous  Cohabitation,  84;  Dependent  Parents,  267;  Disloyalty,  104; 
Division  of  Pension,  159,  234,  334,  385,  479;  Divorce,  535;  Line  of  Duty,  518; 
Marriage,  156,  212,  288,  349,  355,  417,  428,  436,  438,  442,  456',  491,  497,  530,  537, 
554;  Marriage  and  Divorce,  17,  21,  290,  365;  Restoration,  318,  411;  Service,  63, 
298,  357,  388,  408. 

Burden  of  proof— Joint. 

1.  The  law  presumes  in  favor  of  innocence  in  support  of  a  duly  established  marriage, 

and  the  party  attacking  the  validity  of  such  a  marriage  on  the  ground  that  one 
of  the  parties  to  such  a  marriage  was  incompetent  to  contract  the  marriage  by 
reason  of  a  prior  subsisting  marriage  nmst  not  only  prove  a  valid  prior  mar- 
riage, but  also  prove  that  it  had  not  been  dissolved  at  the  time  of  the  second 
marriage,  even  though  it  involves  the  proving  of  a  negative. 

WiUie  V.  WdsoJiy  aVins  Willie 44 

2.  No  burden  of  proof  rests  upon  the  Government,  in  an  adjudication  under  section  2 

of  the  joint  resolution  of  July  1,  1902,  to  show  a  soldier  received  the  bounty 
or  gratuity  referred  to  in  that  section;  but  the  burden  of  proof  rests  alone, 
throughout  said  adjudication,  u|K)n  the  claimant  to  show  to  the  satisfaction  of 
the  Commissioner  of  Pensions  and  the  Secretary  that  said  soldier  <iid  not 
receive  such  bounty  or  gratuity.  A  claimant,  in  seeking  to  establish  this  fact, 
should  produce  all  obtainable  evidence  tending  materially  to  show  the  facts, 
circumstances,  and  conditions  as  regards  payment  or  receipt  of  such  bounty  or 
gratuity  of  the  soldier's  second  enlistment,  and  competent  testimony  uiK»n  this 
point  is  that  of  comrades,  officials,  or  ex-officials  of  the  State,  county,  or 
municipality  where  such  enlistment  was  made,  or  other  persons  who  were  in 
a  position  to  have  personal  or  record  knowleilge  of  the  matter  of  such  bounty 
or  gratuity.  A  claim  should  not  l>e  rejected  until  the  claimant  has  l)een  called 
upon  and  given  a  fair  opportunity  to  furnish  such  testimony.  Whether  the 
evidence  in  any  case  establishes  the  fact  that  the  soldier  did  not  receive  such 
bounty  or  gratuity  is  a  quef?tion  of  judgment  on  all  such  facts,  circumstances, 
and  conditions  shown. 

Catharine  A.^  widow  of  Isaac  P.  Brown^  alias  Albert  B,  Coif 375 
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FAITHFTTIi  SEBVIOE. 

See  Service,  502,  552. 

FEE. 

See  also  Attorneyship,  328. 

Difficulty  and  trouble. 

1.  In  a  widow's  claim  for  pension  under  the  general  law,  a  fee  in  excess  of  $10  can 

not  be  paid  an  attorney  for  securing  increase  on  account  of  a  minor  child,  unless 
the  prosecution  of  the  claim,  in  the  opinion  of  the  Commissioner  of  Pensions, 
involves  such  difficulty  and  trouble  as  warrants  him  to  allow  a  fee  in  excess  of 
$10,  wherein  articles  of  agreement  are  filed  which  he  approves, 

Mary  A,  Burns  {claimant) 19^ 

Disloyalty,  joint  resolution,  July  11,  1902. 

2.  In  claims  for  pension  under  the  act  of  June  27, 1890,  in  which  payment  of  pension 

has  been  barred  by  the  provisions  of  section  4716,  Revised  Statutes,  United 
States,  where  an  attorney  is  the  first,  subsequently  to  the  passage  of  the  joint 
resolution  of  Congress  of  July  1,  1902,  to  cooperate  with  the  claimant  in  the 
prosecution  of  a  case  in  which  he  has  been  properly  authorized  so  to  do,  such 
attorney  may  have  title  to  the  fee. 

WUliam  P,  Taylor  {claimant) 276 

Renewal  of  pension — 

3.  A  fee  in  excess  of  $2  can  not  be  certified  to  an  attorney  for  his  service  in  securing 

renewal  of  pension  under  the  act  of  June  27, 1890,  from  date  of  holding  medical 
examination,  at  a  higher  rate  than  was  formerly  allowed  to  the  claimant  under 
said  act,  the  necessary  service  constituting  but  a  claim  for  increase  under  the  act 
of  June  27,  1890. 

Isaac  Walker  {claimant) 256 

FLOBIDA  IjAWB. 

See  Marriage,  383. 

FOBFEITUKE. 

See  Attorneyship,  172. 

FBAX7D  OB  MISTAKE. 

See  also  Restoration,  141,  318. 
Beixnbtirsement. 
It  appearing  from  the  evidence  of  the  experts  that  soldier's  disease  of  eyes  for  which 
he  was  pensioned  was  due  to  gonorrheal  opthalmia,  for  which  reason  his 
name  was  dropped  from  the  roll,  the  rejection  of  his  claim  for  restoration  ci 
pension  was  proper;  but  as  it  does  not  appear  that  soldier  knew  said  disease  of 
eyes  was  due  to  said  cause  when  he  was  prosecuting  his  claim  for  pension,  but 
had  good  reason  to  V)elieve  it  due  to  a  severe  cold,  he  was  not  guilty  of  fraud  in 
obtaining  the  allowance  of  said  pension,  and  the  action  withholding  his  pen- 
sion granted  under  the  act  of  June  27,  1890,  to  reimburse  the  Governii:  nt  for 
the  money  erroneously  paid  under  the  general  law  was  error  and  is  reversed. 

Camden  L,  Hill 57 

GBAT'S  BATTALION. 

See  Commencement,  420;  Increase,  285. 
GTTNSHOT  WOUND. 

See  Pathoukhcal  Sequence,  542. 
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HELPLESS  MINOB. 

Special  act. 
The  claimant's  name  having  been  placed  on  the  rolls  subject  to  the  provisions  and 
limitations  of  the  pension  law,  by  special  act,  she  is  entitled  to  the  two  dollars 
increase  provided  for  in  the  third  section  of  the  act  of  Jmie  27,  1890,  if  the 
minor  on  whose  account  claim  is  made  is  shown  to  be  helpless.  The  evidence 
in  the  claim  making  out  a  prima  facie  case,  the  papers  are  returned  for  special 
examination  and  medical  examination  on  the  question  of  the  minor's  help- 
lessness. 

McUtie  Graziam  (undow) .................  331 

HONOBABLE  DISCHABGE. 

See  Service,  352,  552. 
Special  act. 
The  records  of  the  War  Department  showing  that  claimant  was  honorably  discharged 
from  the  service  in  the  war  with  Mexico,  the  Commissioner  of  Pensions  has 
no  lawful  authority  to  question  such  record,  and  must  accept  the  fact  as  certi- 
fied to  him  by  the  Secretary  of  AVar. 

Thomas  J.  Morman •...•••..••...  195 

HUSBAND  AND  WIFE. 

See  Dependent  Relatives,  294. 

ILLINOIS. 

See  Dependent  Relatives,  294. 

ILLINOIS  LAWS. 

See  Marriage,  442. 

IMPEDIMENT. 

See  Adui/tbrous  Cohabitation,  242;  Marriagl,  212,  810,  349,  355,  365,  417,  554. 

IN  ABBEST  AWATTINa  TBIAL. 

See  Line  of  Duty,  213. 

INCBEASE. 

See  also  Commencement,  69;  Fee,  256. 

Act  of  Marcli  19,  1886— "Widows. 

1.  The  claimant  not  having  married  the  sailor  prior  to  the  passage  of  the  act  of 

March  19,  1886,  or  prior  to  or  during  the  ser\nce  in  which  the  diaability  cans- 
ing  death  was  contracted,  she  has  no  title  to  the  $12  per  month  provided  for 
therein. 

Mary  C.  Herbert  {ividow) - ....••••..•••.•••.    95 

Act  January  5,  1897. 

2.  When  a  jKjnsioner  under  the  act  of  January  29, 1887,  was  allowed  increase,  under 

the  act  of  January  5, 1893,  from  a  date  which  was  subsequently  decided  by  the 
Department  to  have  been  erroneous  in  law,  and  he,  pursuant  to  such  dedsion, 
applie'  i'or  arrears  of  increase  from  the  proper  date,  as  so  decided  by  the  Depart- 
ment, which  was  prior  to  that  from  which  he  was  allowed  such  increase,  and 
shows  the  existence,  at  the  former  date,  of  the  same  conditions  in  fact  as  to  title 
to  increase  as  existed  at  the  latter  date,  such  arrears  should  be  allowed,  not  with- 
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standing  such  conditions  do  not,  in  the  opinion  of  the  present  adjudicating 
officer,  establish  such  title,  the  question  being  one  of  judgment,  merely,  on  the 
evidence. 

Garry  W.  Lynch 155 

3.  Ab  claimant  was  not  lawfully  on  the  rolls  at  the  time  the  act  of  January  5,  1893, 
was  passed,  he  was  not  entitled  to  i  ncrease  under  its  provisions. 

Jasper  X.  Armstrong 285 

INDIAN  TKTABS. 

See  Service,  13,  296,  408. 

INSANITY. 

See  Division  of  Pension,  191 ;  Pathological  Sequence,  89. 

INTENT. 

See  Division  of  Pension,  191. 

INTEBIiOCITTOBT  ORDEB. 

See  Practice,  364. 

JOINT  BESOLT7TION  OF  JTTIiT  1,  1902. 

See  Dkbbrtion,  466;  Discharge,  380;  Disloyalty,  422;  Evidence,  375;  Feb,  276; 

Service,  352,  502,  552. 

JUBISDICTION. 

See  Division  of  Pension,  230;  Marriage  and  Divorce,  173,  279. 

KENTUuKx  LAWS. 

See  Legitimacy,  474. 
liEGITIMACT. 
See  also  Marriage,  428. 
Kentucky  laws — Slaves. 
The  claimant  and  the  mother  of  the  soldier  contracted  a  valid  slave  marriage,  but 
never  ratified  the  same  under  the  laws  of  Kentucky,  the  State  in  which  they 
resided.     Held,  the  laws  of  the  State  of  Kentucky  made  the  children  of  this 
slave  marriage  Intimate;  and  inasmuch  as  this  claiming  father  could  inherit 
from  soldier,  his  legal  status  as  a  father  is  established.     It  is  the  lex  loci  which 
governs  in  such  a  case  as  the  present  one,  wholly  apart  from  the  act  of  August 
7, 1882,  which  has  no  bearing  upon  the  issue  herein  involved.     Opinion  in  the 
case  of  Gus  Johnson,  8  P.  D.,  463,  is  hereby  modified. 

Patrick  Chambers  (father) 474 

IjENgth  of  sebvioe. 

See  Marriage,  494. 

lilMITATION. 

See  also  Division  of  Pension,  1;  Marriage  and  Divorce,  265;  Service,  13. 

Act  tfarcli  8,  1870— lilinors. 
1.  The  words  "children  under  sixteen  years  of  age,"  as  used  in  the  exception  to 
the  proviso  to  section  2  of  the  act  of  March  3,  1879,  mean  children  of  the  sol- 
dier on  account  of  whose  .service  and  death  pension  is  claimed,  who  were  under 

P.  D. — VOL.  14 — 03 37  ^  J 
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the  age  of  16  years  at  the  time  of  his  death,  or  at  the  date  of  the  death  ur 
remarriage  of  his  widow,  and  not  to  children  who  are  under  16  yean*  of  ap? 
when  they  apply  for  such  pension.  Children  of  a  soldier  who  were  at  any 
time  prior  to  arriving  at  the  age  of  16  years  entitled  to  pension  on  account  <»f 
the  service  and  death  of  their  father  from  a  cause  arising  in  the  service  and  in 
line  of  duty,  by  reason  of  the  exception  to  the  limitation  contained  in  the 
proviso  in  section  2  of  the  act  of  March  3, 1879,  may  apply  for  and  receive  purh 
pension  even  after  arriving  at  the  age  of  16  years.  (Citing  caaes  of  Carolina 
Fritsche,  8  P.  D.,  o.  s.,  196;  Secretary  Teller's  instructions,  March  3,  ISn'^; 
Thomas  W.  Baugher,  7  P.  D.,  433;  James  H.  Hawkaley,  6  L.  B.  P.,  454;  Cor- 
nelia A.  Xyland,  3  P.  D.,  o.  s.,  256;  Eli  Phipps,  8  P.  D.,  111.)  Instructions 
(10  P.  D.,  465)  overruled. 

Minors  of  James  F.  Burkhead 24 

Act  March  3,  1879 — Orphan  brothers  and  sisterB. 
2.  The  proviso  to  the  act  of  March  3,  1879,  excepting  from  the  limitation  therein 
prescribed  as  to  date  of  filing  ** claims  by  or  in  behalf  of  insane  persons  an«l 
children  under  16  years  of  age*'  does  not  apply  to  claims  of  orphan  brother? 
and  sisters.  Minor  sisters  of  Alexander  Sutton  (8  P.  D.,  137);  Lucy  Hunt  {^ 
P.  D.,  160);  dependent  sister  of  William  A.  Baker  (ibid.,  504). 

Mary  C,  Fleming,  formerly  Bassett  (as  minor  sister) 4^ 

LINE  OF  DUTY. 

Absence  from  command. 

1.  It  appearing  from  the  evidence  in  this  case  that  at  the  time  this  soldier  Uk^i  his 

life  by  drowning  he  was  absent  from  his  command  on  a  pass,  attending  a  pic- 
nic party  for  his  own  pleasure  and  amusement,  he  was  not  in  *'line  of  doty" 
within  the  meaning  and  intent  of  those  words  as  used  in  the  pension  laws,aDi! 
his  death  under  such  circumstances  confers  no  title  to  pension  upon  his  miner 
child  under  the  provisions  of  section  4702,  Revised  Statutes,  and  the  decision? 
of  this  Department. 

Minor  of  Anthony  J,  Brechbiel 114 

Accidental  injury. 

2.  The  record  shows  that  the  soldier  incurred  the  dislocation  of  his  left  arm,  f»»r 

which  pension  is  claimed,  while  scuffling  in  the  barracks  and  that  he  was  nt^t 
in  line  of  duty. 

Delbertll.  Ensor SI 

3.  The  soldier  was  wounded  by  the  accidental  discharge  of  a  revolver  while  clean- 

ing it  in  quarters,  he  not  knowing  that  it  was  loaded.  The  Army  Regulation? 
prohibit  the  taking  of  loaded  weapons  to  quarters,  but  it  does  not  appear  that 
he  knowingly  and  willfully  disobeyed  regulations,  or  was  guilty  of  culpable  or 
gross  negligence  in  handling  the  weapon.  It  is  therefore  held  that  the  wound 
was  incurred  in  line  of  duty. 

Joseph  Heimkel '3X5 

4.  The  soldier  was  shot  accidentally  by  a  comrade  whom  he  had  pulled  out  of  bt^i 

**in  a  playful  manner."  Held,  That  the  wound  was  not  received  in  the  line 
of  duty. 

Addie  F.  Wdde  {widow) 5*»> 

In  arrest  awaiting  trial. 

5.  A  disease  contracted  by  soldier  while  in  confinement  awaiting  trial  for  a  breach  i*f 

niilitary  duty  is  not  necessarily  incurred  without  the  line  of  duty,  and  when 
the  soldier  is  acquitted,  or  died  while  awaiting  trial,  a  disease  so  contracteti  is 
held  to  have  been  incurred  in  line  of  duty. 

S(irah  Ph  Ulipi*,  rwiv  Clark  ( widotc ) 213 
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Evidence — Origrin. 

6.  The  evidence  showing  that  the  claimant  incurred  a  hernia  of  the  right  side  while 

in  the  service,  with  a  strong  probability  that  it  was  incurred  in  the  line  of  duty, 
it  is  held  that  whatever  of  doubt  there  may  be  as  to  origin  in  line  of  duty 
should  be  resolved  in  his  favor. 

Edward  T.  Courtney 518 

Senile  cataract. 

7.  A  disability  due  to  senile  cataract  is  not  pensionable  under  the  general  law  as 

construed  by  the  Attorney-(ieneral  (7  Op.,  149),  because  the  same  is  not  due  to 
the  service  in  line  of  duty. 

Jeremiah  Bawm an 495 

LOGOMOTOB  ATAXIA. 

See  PATHOiXKJicAL  Sbquence,  542. 

LOUISIANA  LAWS. 

See  Marriage,  344. 

mains:. 

See  Marriaue,  349. 
MALATiTAT,  POISONINa. 

See  Patholocucal  Sequence,  542. 

MABBIAOE. 

See  also  AnuLTERors  Cohabitation,  242,  362;  Divorce,  !yl^;  Division  op  Pension, 
177,  230,  234;  Lechtimacy,  474. 

Divorce — ^Decree — Jurisdiction. 

1.  A  divorce  decree  which  shows  upon  its  face  the  necessary  juris<liction,  the  rec- 

ord showing  the  necessary  juris<lictional  facts,  and  such  decree  being  valid  and 
binding  in  the  State  in  which  it  was  rendered,  will  be  regarded  as  conclusive 
by  this  Department  in  the  administration  of  pension  affairs,  provided  that  no 
fraud  was  perpetrated  upon  the  court,  directly  or  indirectly,  for  the  purpose 
of  affecting  the  pensionable  rights  of  any  person. 

Melissa  Boyd  {mdow) 279 

Estoppel — Conduct. 

2.  A  claimant  who  has  for  years  sustained  toward  a  man  a  de  facto  relation  of  mar- 

riage, claiming  and  professing  to  he  his  wife,  acting  as  such,  and  has  been  so 
acknowleiiged  by  him  and  accepted  V)y  the  public  generally,  is  estopped  from 
establishing  a  pensionable  status  by  denying  there  was  any  marriage  between 
them.  ^ 

Jenru'Ue  Thompson  (nidow) 469 

Evidence. 

3.  It  is  a  rule  of  evidence  rocogniz€»d  and  enforced  by  the  State  and  P>deral  courte 

generally,  that  a  party  attacking  a  duly  established  marriage  on  the  ground 
that  one  of  the  })arties  to  such  marriage  was  incomj)etent  to  contract  the  mar- 
riage by  reason  of  a  prior  subsisting  marriage,  must  not  only  prove  a  valid 
prior  marriage,  but  also  that  it  has  not  \>ee,n  dissolved  at  the  time  of  the  8e<'ond 
marriage,  even  though  it  involves  tlie  i>roving  of  a  negative;  that  every  pre- 
sumption is  in  favor  of  the  validity  of  the  established  marriage,  and  these 
presumptions  must  l)e  overc()me  by  satisfactory  irrefragible  proof,  the  burden 
of  proof  l:)eing  upon  the  party  attacking  the  marriage. 

Strmik  V.  Button  and  Stmnk 17 
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4.  As  soldier  haci  a  wife  living  from  whom  he  had  not  been  divorced  at  the  time  li 

his  marriage  to  claimant,  such  marriage  was  null  and  void;  and  as  soldiers 
first  wife  survived  him,  and  neither  ever  having  procured  a  divorce,  there 
was  no  period  of  time  when  clainjant  and  soldier  could  have  been  l^;a]ly  mar- 
ried, she  is  not  his  widow  nor  entitled  to  pension. 

Maria  White  (wirlxyu:) 21 

5.  The  evidence  in  this  case  fairly  shows  that  claimant  was  married  to  pensioner  in 

Cook  County,  111.,  May  31,  1888;  that  he  deserted  her  in  1896,  and  that  j*be 
is  a  woman  of  good  moral  character  and  in  necessitous  circumstances.  Pen- 
sioner contends  that  his  marriage  to  claimant  was  illegal  because  he  had  pn^ 
viously  married  one  Venelia  C.  Hart,  from  whom  he  was  never  divorced  on 
Ills  application,  although  admitting  that  he  did  not  know  whether  she  had 
obtained  a  divorce  or  was  alive  at  the  date  of  his  marriage  to  and  separation 
from  claimant.  The  law  presumes  in  favor  of  innocence  in  support  of  a  duly- 
established  marriage,  and  the  party  attacking  the  validity  of  such  a  marriage 
on  the  ground  that  one  of  the  parties  to  such  marriage  was  incompetent  to 
contract  the  marriage  by  reason  of  a  prior  subsisting  marriage,  must  not  only 
prove  a  valid  prior  marriage,  but  also  prove  that  it  had  not  been  dispolved  at 
the  time  of  the  second  marriage,  even  though  it  involves  the  proving  of  a 
negative. 

^Yim^v,  Wilson,  alias  WlUie 44 

6.  The  proof  of  the  due  and  formal  celebration,  in  the  State  of  Texas,  of  the  mar- 

riage of  this  claimant,  an  African  or  of  African  blood,  to  the  soldier  herein 
raises  the  presumption  that  he  also  was  an  African  or  of  Afritain  blood,  tin- 
statutes  of  that  State  making  miscegenation  a  criminal  offense,  and  prima 
facie  establishes  the  validity  of  their  marriage,  which  is  not  overcome  by  the 
evidence  herein  tending  to  show  he  was  not  of  such  bkxxl. 

Charlotte  Gamble  (u^idoiv) lo6 

7.  The  fact  that  claimant,  prior  to  her  marriage  to  the  soldier,  live<l  for  nineteen 

years  with  one  Burch  in  the  relation  of  husband  and  wife  and  bore  him  jdx 
children,  coupled  with  the  fa<.*t  that  they  separated  and  each  thereafter  mar- 
ried again,  and  testimony  showing  that  the  agreement  between  Burch  an«l 
claimant  was  that  they  should  live  together  as  husband  and  wife  so  long  a:? 
they  could  agree,  is  not  sufficient  to  establish  a  common-law  marriage. 

Annie  L.  Tripp  ( widow) 1*42 

8.  As  the  marital  relations  of  claimant's  mother  and  the  soldier  did  not  continue  up 

to  the  time  of  the  latter* s  enlistment,  she  can  not  l^e  deemed  the  lawful  child 
of  the  said  soldier  under  the  provisions  of  section  4705,  Revised  Statutes. 

Adeline  Andretvs  (minor) 2SS 

9.  The  claimant  obtained  a  decree  of  nullity  out  of  a  court  of  competent  jurisdiction, 

the  effetd  of  which  was  to  annul  the  second  marriage  ab  initio  and  rest<jpe  her 
to  her  status  as  the  widow  of  the  soldie/;  and  there  is  an  utter  absence  of  any 
fraud  on  the  part  of  either  party  to  the  decree.  Held:  This  Department  has  no 
warrant  in  pension  claims,  and  in  the  absence  of  fraud  against  the  Govern- 
ment to  question  the  soundness  of  the  judgment  of  a  court  of  competent  juris- 
diction as  to  a  question  of  fact,  said  judgment  being  a  part  of  the  evidence  in 
such  claim.  The  decree  of  nullity  in  this  case  is  accepted  as  conclusive  as  to 
the  facts  and  law  therein  recited. 

Hannah  A.  Rumsey  (tvidoir) 29Ci 

10.  The  evidence  clearly  shows  that  the  marriage  between  claimant  and  Parsons  i»-as 
consummated  when  Parsons  had  a  living  and  undivorced  wife,  and,  under  the 
facts  in  evidence,  no  common-law  marriage  could  i>ossibly  have  sprung  into 
existence  after  the  death  of  said  wife.     The  marriage  with  Parsons  was  A'oid 
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ab  initio,  and  claimant's  status  is  the  same  as  if  no  marriage  had  ever  taken 
place  l)etween  herself  and  Parsons. 

Emma  A.  MoTrill  ( iridov) 310 

11 .  The  evidence  shows  the  claimant  remarrie<l  at  some  time  after  the  soldier's  death, 

but  fails  to  show  when  such  marriage  was  contracte<l.  Htr  claim,  therefore, 
must  stand  rejected  for  lack  of  proof  of  a  material  fa(!t  as  to  her  i)en8ionable 
status,  viz.,  the  date  of  said  remarriage. 

Chjngtie  Ann  Thompson  as  widow  of  IjCims  Robinson 436 

12.  Soldier,  about  1856,  married  Catherine  Vernon,  from  whom  he  was  separatetl, 

but  without  divorce,  in  1857,  when  she  left  the  State  of  Illinois,  where  the 
parties  resided,  for  Missouri.  She  was  never  afterwards  heani  of,  except  by 
general  rumor  to  the  effect  that  she  died  in  1860.  In  1869  he  marrie<l  the 
claimant  by  ceremony.  Held:  That  under  the  decisions  of  the  supreme  court 
of  Illinois  presumption  of  death  of  Catherine  attaches  in  favor  of  the  validity 
of  the  soldier's  marriage  to  the  claimant,  who  is  therefore  his  widow. 

Eliza  Breezley  {iridmv) , 442 

13.  Soldier  married  Elizabeth  P.  Osman,  alx>ut  1855,  with  whom  he  lived  until  she 

ran  away  with  one  Welch,  while  soldier  was  in  the  service.  Elizabeth  has 
been  unheard  of  for  many  years.  Soldier  married  claimant  in  1868,  and  they 
lived  together  as  man  and  wife  ccmtiniiously  until  his  death,  in  July,  1897. 
While  no  divorce  between  soldier  and  Elizabeth  has  been  shown  by  primary 
evidence,  yet  under  the  decisions  of  courts  in  Missouri,  where  these  parties 
resided,  a  divorce  will  be  presumed  in  favor  of  the  validity  of  the  second  mar- 
riage. (See  case  of  Letitia  C.  A.  S|)encer,  13  P.  D.,  68.)  Case  of  Theresia 
Schreve  (9  P.  D.,  78)  overruled. 

Annie  P.  Ryerson  {midov:)    497 

California. 

14.  Appellant's  claim  was  rejected  on  the  ground  that  her  son,  the  sailor,  left  a 

widow  surviving  him,  who  is  now  a  pensioner.  Sailor  was  married  to  Lola 
B.  Worth  at  Pasadena,  Cal.,  March  7, 1898.  She  had  previously  been  married, 
but  her  husband  procured  a  divorce  from  her  in  Cook  County,  111.,  on  Novem- 
ber 20,  1897,  three  months  and  fifteen  days  prior  to  her  marriage  to  sailor. 
An  amendment  to  the  California  ctnle,  |)a8sed  in  1901,  provided  that  the  .sub- 
sequent marriage  of  any  person  during  the  lifetime  of  a  former  husband  or 
wife  is  illegal  and  void  from  the  beginning,  unless  "the  former  has  been 
annulled  or  dissolved  by  a  <lecn»e  enteretl  at  least  one  year  prior  to  such  sub- 
sequent marriage;  unless  such  former  husband  or  wife  was  absent  or  waa 
generally  reputed  *  *  *  to  be  dead  at  the  time  such  subsetjuent  marriage 
was  contracte<l;  in  either  of  which  castas  the  subsequent  marriage  is  valid  until 
its  nullity  is  adjudged  by  a  com j)etent  tribunal."  Held:  That  as  it  does  not 
appear  that  the  marriage  referred  to  was  ever  annulled  by  a  court  of  competent 
jurisdiction,  the  presumption  is  that  sailor  left  a  lawful  wife  surviving  him; 
that  as  the  limitation  prescrilje<l  by  the  California  code  was  not  enacted  until 
after  the  marriage  in  question,  the  same  has  no  application  thereto. 

Bridget  Slmy  ( mother ) 265 

Connecticut. 

15.  There  is  record  evidence  of  claimant's  marriage  to  the  soldier  on  December  17, 1868, 

in  the  State  of  Connecticut,  and  it  is  shown  that  the  parties  live<i  and  cohabited 
together  as  husband  and  wife  thereafter  until  soldier's  death  six  years  later. 
Claimant  admit«  a  prior  marriage  many  years  ago,  >)ut  swears  that  said  first 
husband  went  away  and  never  returned,  and  she  was  informed  about  the  close 
of  the  war  that  he  was  dead,  a  newspaper  notice  of  his  death  having  been  read 
to  her.     Under  the  laws  of  Connecticut,  a  marriage  being  prove<l  by  competent 
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t'vi<lence,  the  law  raises  a  presumption  in  favor  of  its  legality,  an<l  such 
previous  marriage  did  not  cast  the  burden  upon  the  claimant  of  proving  either 
that  the  former  husband  was  dead  or,  if  living,  that  a  legal  divorce  hatl  been 
granted. 

Eliza  Bbazman  {widow) 355 

Delaware. 

16.  Claimant  and  soldier  lived  together  from  a  date  8ub8e<juent  to  the  civil  war  to 

about  the  years  1897  or  1898,  when  they  were  married  by  a  ceremony.  iSome 
positive  act  or  ceremony  is  necessary  to  render  valid  a  marria^re  contract  in 
the  State  of  Delaware.  Revised  Code  State  of  Delaware,  chai)ter  74,  section  2; 
Jackson  r.  Benjamin  Collins  (2  Houston,  128);  State  r.  Miller  (3  Penne- 
will,  518). 

Frances  Hopkins  (widow) 527 

Florida. 

17.  The  slave  marriage  between  claimant  and  sailor  was  of  no  force  or  effect  under 

the  laws  of  Florida,  where  they  resided,  there  having  been  no  cohabitation 
between  them  after  their  emancipation. 

Bettie  Rankins  ( widow) 3S3 

niinois. 

18.  Soldier,  about  1856,  married  Catherine  \'ernon,  from  whom  he  was  se^^rated, 

but  without  divorce,  in  1857,  when  she  left  the  State  of  Illinois,  where  the 
parties  resided,  for  Missouri.  She  was  never  afterwards  heard  of,  except  by 
general  rumor  to  the  effect  that  she  died  in  1860.  In  1869  he  marricii  the 
claimant  by  ceremony.  Held:  That  under  the  decisions  of  the  supreme  court 
of  Illinois  presumption  of  death  of  Catherine  attaches  in  favor  of  the  validity 
of  the  soldier's  marriage  to  the  claimant,  who  is  therefore  his  widow. 

Eliza  Breezley  (widow) 442 

Louisiana. 

19.  Claimant  and  soldier  commenced  to  live  together  by  common  consent  aliout  the 

year  1882,  and  were  married  by  ceremony  in  1891.  Held:  A  marriage  by  cer- 
emony is  necessary  in  the  State  of  Louisiana  (Civil  Code  of  Louisiana,  art,  91; 
Holmes  r.  Holmes,  6  La.,  463;  Powers  r.  Executors,  '^  La.  An.,  630;  Bla^tini 
etal.  V.  The  Succession,  30  La.  An.,  1368).  That  part  of  the  opinion  in  the 
case  of  Francoise  Gabriel  (12  P.  D.,  382)  which  holds  a  ceremony  not  to  be 
essential  is  hereby  expressly  overruled. 

Maggie  Davis  (widow) 341 

Maine. 

20.  The  evidence  shows  that  claimant's  marriage  to  the  deceased  sailor  was  invalid, 

as  he  then  had  a  living  wife,  and  that  claimant  knew,  or  was  in  possession  of 
facta  that  would  cause  a  reasonably  prudent  person  to  ascertain,  that  puch 
marriage  would  be  void.  The  consequent  cohabitation  was,  therefore,  mere- 
tricious as  well  as  adulterous.  Held:  That  in  Maine  cohabitation  under  the 
form  of  marriage,  meretricious  at  its  outset,  still  remains  so  after  the  reniovaJ 
of  an  existing  impediment,  unless  a  new  contract  is  entered  into.  Continued 
cohabitation  will  not  afford  a  legal  presumption  of  a  subsequent  marriage. 

Abhie  M.  Mansmi  (alleged  widow) 349 

Maryland. 

21.  The  evidence  shows  that  claimant  married  soldier  Septeml)er  26, 1901.     This  ww 

after  the  passage  of  the  act  of  June  27,  1890,  and  therefore,  according  to  the 
provisions  of  said  act,  she  has  no  pensionable  status  under  the  same,  the  law 
of  Maryland  not  recognizing  marriages  without  religious  ceremony. 

Nancy  Byrd  (widow) M't 
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22.  No  record  of  the  marriage  of  claimant  and  soldier,  nor  of  a  license  to  marry  can 

be  found,  but  claimant  swears  that  they  were  secretly  married  in  Baltimore, 
Md.,  by  a  Methodist  minister,  according  to  the  Methodist  ceremonial  rites,  and 
the  soldier  in  his  lifetime  deposed  l)efore  a  si^ecial  examiner  that  he  and  claim- 
ant were  married  by  a  minister  named  Smith,  in  Baltimore,  Md.  The  evi- 
dence shows  that  imme<liately  thereafter  they  announced  to  their  family  and 
friends  that  they  were  married,  and  within  a  week  of  the  date  of  the  alleged 
marriage  soldier  and  claimant  commenced  housekeeping  and  lived  and  cohal> 
ited  together  as  husband  and  wife,  and  were  so  recognized  by  their  relatives 
and  acquaintances  from  that  time  until  soldier's  death:  Held:  That  under  the 
decisions  of  the  Maryland  court  of  appeals  which  hold  that  "where  parties 
live  together  ostensibly"  as  husband  and  wife  "and  are  received  into  society 
and  treate<l  by  their  friends  and  relations  as  having  and  being  entitled  to  that 
status,  the  law  will  presume  *  *  *  that  they  have  been  legally  married,'* 
claimant  is  the  widow  of  the  deceased  soldier. 

Amelia  K,  Shanaman  (widow) 530 

MaaaachuBotts. 

23.  A  common-law  marriage,  i.  e.,  a  cx)n tract  x)er  verba  de  pnesenti,  no  third  party 

participating  as  a  magistrate  or  minister  or  one  believed  to  be  such  by  the  par- 
ties, neither  of  whom  is  a  Quaker,  is  not  a  valid  marriage  in  Massachusetts. 
(Overruling  case  of  Emma  C.  Sanders,  11  P.  D. ,  114. )  General  repute  or  cohab- 
itation of  the  parties  as  married  persons  is  evidence  by  which  a  marriage, 
validly  contracted,  may  be  proved. 

Mary  E.  Draper  (widow) 456 

24.  A  divorce  nisi  in  Massachusetts  does  not  dissolve  the  marriage  relation.     Until 

the  decree  is  made  absolute,  coverture  continues.  Absolute  divorce,  after  the 
expiration  of  six  months  from  rendition  of  decree  nisi,  is  not  in  the  nature  of 
a  decree  nunc  pro  tunc;  coverture  for  any  purpose,  except  cohabitation,  is  not 
terminated  at  any  time  prior  to  decree  al)«olute.  A  claim  for  restoration  under 
the  act  of  March  3,  1901,  executed  during  the  term  of  a  decree  nisi,  is  invalid. 
Presumption  of  death  attaches  in  Massachusetts  as  at  common  law.  Where  an 
allegation  of  death  of  a  spouse,  insusceptible  of  proof  by  primary  evidence,  is 
followed  by  the  filing  of  a  libel  for  divorce,  based  upon  desertion  of  said  spouse, 
libelant  is  not  afterwards  estopped  from  invoking  presumption  of  death;  but  the 
allegation  in  the  libel  may  be  considered  as  evidence  upon  the  question  of 
rebuttal  of  presumption. 

RiUh  A.  PUkin  as  widow  of  Carlos  R.  Bugbee 438 

Mioldg'aii. 

25.  Claimant  married  soldier,  by  ceremony,  on  March  21, 1869,  cohabiting  with  him 

as  his  wife,  in  the  State  of  Michigan,  till  his  death  on  March  28,  1899.  She 
had  previously,  when  probably  under  age,  married  one  Townsend,  and  it  is 
also  probable  Townsend  had  at  the  time  a  living  undivorced  wife.  Townsend 
died  December  25,  1875.  Held:  Under  the  statement  of  fact  a  marriage 
between  claimant  and  soldier  must  be  presumed.  (Barkers.  Valentine,  125 
Mich.,  336.)  The  opinion  in  the  case  of  Harriet  Comstock  (10  P.  D.,  220),  so 
far  as  it  conflicts  with  the  holding  in  the  case  of  Barker  v.  Valentine,  is  hereby 
expressly  overruled. 

Jennie  Atherton  (nndow) 554 

Mississippi. 

26.  Widow  was  formally  married  to  soldier  in  1870  in  MiseiHsippi.     Prior  to  that 

date  she  cohabite<l  for  some  time  with  one  Shaw,  with  whom  she  was  living 
at  the  time  of  the  adoption  of  the  constitution  of  that  State,  December  1, 1869. 
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The  evidence  does  not  show  a  matrimonial  intention  characterizing  her  cohaK 
itation  with  said  Shaw.  Held:  That  the  effect  of  article  12,  section  22,  of  said 
constitution  was  not  to  force  the  marital  estate  upon  those  not  intending  it 
alheit  they  were  cohabiting  like  husband  and  wife  on  the  date  of  its  adoption. 
Her  relations  with  Shaw  not  being  matrimonial,  she  had  full  capacity  to  con- 
tract the  marriage  with  soldier  and  is,  therefore,  his  widow. 

Amanda  Taylor,  now  Robinson,  (v/idotv)  - 47t> 

Hiflsouri. 

27.  A  slave  marriage  was  absolutely  void  in  Missouri  unless  ratified  subeequent  to 

emancipation  of  the  parties.  The  question  of  ratification  of  such  a  maiTia^*e 
is  one  of  fact,  to  be  determined  from  all  the  facts,  circumstancee,  and  condi- 
tions in  the  case,  as  shown  by  the  evidence. 

Minors  of  John  Bluford 491 

28.  Soldier  married  Elizabeth  P.  Osman  about  1855,  with  whom  he  lived  until  she 

ran  away  with  one  Welch  while  soldier  was  in  the  service.  Elizabeth  ha? 
been  imheard  of  for  many  years.  Soldier  married  claimant  in  1868,  and  tht-y 
lived  together  as  man  and  wife  continuously  until  his  death  in  July,  1897. 
While  no  divorce  between  soldier  and  Elizabeth  has  been  shown  by  primary 
evidence,  yet  under  the  decisions  of  courts  in  Missouri,  where  these  parties 
^  resided,  a  divon^e  will  be  presumed  in  favor  of  the  validity  of  the  second  mar- 
riage. (See  case  of  Letitia  C.  A.  Spencer,  13  P.  D.,  68.)  Case  of  Thereeia 
Schreve  (9  P.  D.,  78)  overruled. 

Annie  P,  Ryerson  (widow) 497 

New  York. 

29.  The  claimant  and  soldier  were  married  by  ceremony  in  the  State  of  New  York 

June  7, 1868,  and  they  lived  together  in  that  State  as  man  and  wife  until  April 
8, 1886,  w^hen  the  soldier  deserted  her.  He  applied  for  and  obtained  a  divorce 
from  claimant  on  November  6,  1891,  while  in  the  State  of  Wisconsin,  on  the 
ground  of  desertion,  and  on  August  2,  1892,  he  married  one  Lillian  Gridley, 
tlie  ceremony  being  i)erformed  in  the  State  of  Wisconsin.  The  claimant 
resided  in  New  York  at  the  time  said  divorce  was  granted,  was  not  ser\ed 
with  process,  and  made  no  appearance  at  the  trial  and  authorized  no  defenjse. 
Held:  That  the  courts  of  New  York  having  decided  that  a  divorce  obtained  in 
another  State  against  a  citizen  of  New  York,  in  an  action  where  there  wa?  no 
personal  service  of  process  within  the  former  State  and  no  i)ersonal  appearan<r 
in  the  action  by  the  defendant,  is  void  in  the  State  of  New  York,  and  doen  not 
change  the  status  of  the  defendant  in  the  jurisdiction  of  the  State  of  New  Y*>rk, 
this  claimant  is  therefore  held  to  be  the  legal  widow  of  the  soldier. 

Mary  J.  Marshall  ( ividow) V') 

30.  The  evidence  fails  to  show  the  claimant's  marriage  to  the  soldier,  contracts! 

while  she  had  a  former  husband  living  and  undivorced,  was  contracted  by 
her  in  entire  good  faith  as  to  her  former  hust)and,  as  required  by  the  statute 
and  decisions  of  the  courts  of  New  York,  and  such  marriage  was,  therefore, 
invalid  and  void,  and  she  is  not  the  soldier's  widow. 

Anna  E.  Cummings  {as  vAdow) 365 

Ohio. 

31.  A  common-law  marriage  may  arise  in  the  State  of  Ohio  after  the  removal  of  an 

impediment,  the  lawfulnesH  of  said  marriage  being  based  not  upon  a  new  con- 
tract as  a  fa<!t  in  evidence,  but  upon  a  presumption  that  a  ne^V^  contract  was 
entered  into.  The  marital  status  in  jwnsion  cases  must  be  determined  by  the 
law  of  the  State  in  which  the  marriage  was  consummateil  or  according  to  the 
laws  of  the  State  in  which  the  claim  arises.  A  marriage  under  a  certain  stRie 
of  facts  being  lawful  in  one  Stat-e,  it  does  not  follow  that  a  marriage  in  another 
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State  under  an  equivalent  state  of  facts  is  a  lawful  one  (act  of  AuguHt  7,  1882). 
The  legitimacy  of  a  child  for  pensionable  purpows  is  to  be  determined  by  the 
marital  t^tatus  of  its  parents  under  the  act  of  August  7,  1882,  or  under  set^tion 
4704,  Revised  Statutes.  A  State  statute  as  to  legitimacy  of  children  has  no 
force  in  pension  claims.  Opinions  in  cases  of  minors  of  Perkins  (13  P.  1).,  414) 
and  of  Plount  (13  P.  I).,  541)  overruled.  Opinion  in  case  of  minors  of  Pulver 
(10  P.  D.,  227)  reinstated. 

Minor  of  Edward  PlmrU 428 

PexmBylvania. 

32.  At  the  time  of  the  marriage  of  claimant  to  soldier  said  soldier  had  a  wife  living 

from  whom  he  had  not  been  divorcetl.  Said  marriage  was  therefore  void  and 
cohabitation  thereunder  illicit.  Marriage  will  not  be  presumed  from  cohabi- 
tation, when  the  relation  between  the  parties  was  of  illicit  origin,  in  the  absence 
of  proof  of  a  subsequent  actual  marriage. 

Annie  E.  Larawmj  {an  mdmi:) 212 

33.  Claimant  was  married  to  the  deceased  soldier  in  Michigan  in  1887.     The  evi- 

dence shows  that  prior  to  that  time,  from  1862  to  alx)ut  1870,  in  the  State 
of  Pennsylvania,  the  soldier  cohabited  with  one  Anna  Maria,  and  that  four 
children  were  bom  to  them  during  that  period.  There  is  no  evidence  that  an 
actual  marriage  was  entered  int/),  and  the  cohabitation  ceased  without  legal 
separation.  Both  remarrie<l,  and  all  the  facts  and  circumstances  indicate  that 
no  contract  of  marriage  was  made.  Under  the  facts  in  this  case  a  marriage 
contract  will  not  be  presume<l.  The  soldier,  therefore,  was  competent  to  enter 
into  a  contract  of  marriage  at  the  date  he  married  claimant. 

Mary  Schilling  (tvidoi^') 417 

South  Carolina. 

34.  While  slaves,  in  South  Carolina,  lacked  civil  capacity  to  effect  a  marriage  in  its 

contractual  sense,  still  there  was  a  distinction  between  a  ** moral  marriage," 
entered  into  with  the  master's  consent,  and  an  illicit  and  unlicensed  sexual 
connection.  The  act  of  December  21-,  1865,  did  not  pretend  to  institute  a  new 
relation  between  slaves  cohabiting  as  husband  and  w^fe,  but  merely  **e8tal3- 
lished"  (i.  e.,  confirmed  or  ratified)  a  marriage  relation  previously  existing, 
lacking  only  the  element  of  contractual  capacity  for  its  perfect  consummation. 
AVhere  slaves,  l)etween  whom  a  moral  marriage  with  the  consent  of  the  owner 
had  been  perfected  prior  to  emancipation,  were  living  together  as  husband 
and  wife  (m  December  21,  1865,  the  moral  marriage  was  ratified  and  estab- 
lished, with  all  the  (dvil  effects  of  a  marriage  duly  celebrated  l)etween  freemen. 
,  But  the  evidence  must  point  unmistakably  to  a  prior  existing  moral  marriage 
as  distinguished  from  an  unauthorized  and  illicit  connection  between  the 
parties. 

Celia  Rohinmn  ( widow ) 537 

Texas. 

35.  The  proof  of  the  due  and  formal  celebration,  in  the  State  of  Texas,  of  the  mar- 

riage of  this  claimant,  an  African  or  of  African  bloo<i,  to  the  soldier  herein  raises 
the  presumption  that  he  also  was  an  African  or  of  African  blood,  the  statutes 
of  that  State  making  miscegenation  a  criminal  offense,  and  prima  facie  estab- 
lishes tlie  validity  of  their  marriage,  which  is  not  overcome  by  the  evidence 
herein  tending  to  show  he  was  not  of  such  blood. 

Charlotte  Oamble  ( widmc) 156 

Utah. 

36.  The  act  of  Congress  approved  June  23,  1874,  conferre<l  jurisdiction  upon  the  pro- 

late courts  of  the  Territory  of  Utah  in  divorce  matters.  The  act  of  the  Territo- 
rial legislature  of  Utah  api)roved  March  6, 1852,  gave  the  probate  courts  of  said 
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Territory  jurisdiction  in  divorce  matters,  and  such  act  was  in  force  Augiist  10. 
1S76.  On  said  last-mentioned  date  the  probate  court  of  Boxehier  County, 
Utah,  is8ue<i  a  decree  of  divorce  between  claimant  and  the  soldier  herein, 
which  divorce  decree  is  valid  upon  its  face.  Held^  The  said  prolwite  coort 
having  jurisdiction,  and  the  decree  l>eing  valid  on  its  face,  all  statutorj-  require- 
ments and  orders  of  the  court  having  been  strictly  fulfilled,  the  claimant  war 
regularly  divon-ed  from  the  soldier  and  is  consequently  not  his  widow. 

Marif  E.  Smedley  (widow) 99 

Virginia. 

37.  The  appellant  and  soldier  l)egan  living  together  in  the  State  of  Virginia  sonie 

time  during  the  year  1867,  where  they  continued  to  live  and  cohabit  as  hus- 
band and  wife  until  the  date  of  his  death,  which  occurred  August  4,  1890,  but 
were  never  married  under  a  license  or  by  any  ceremony.  Hfld,  That,  untler 
the  laws  of  the  State  of  Virginia,  where  a  common-law  marriage  is  not  valid, 
claimant  and  soldier  were  never  lawfully  married,  and,  therefore,  she  is  not 
his  legal  widow  and  has  no  pensionable  status  under  the  act  of  June  27,  1890. 
Pefjfpj  Chum  {alleged  widow) 445 

West  Virginia. 

38.  Claimant  married  soldier  by  ceremony  while  he  had  living  an  undivorced  wife. 

A  divorce  was  obtained  from  soldier  by  the  first  wife  three  months  after  he 
married  claimant.  No  further  marrige  took  place  between  soldier  and  claim- 
ant after  the  impeiliment  was  removed.  Ileldy  Claimant  is  not  the  widow  of 
soldier.  Common-law  marriages  are  invalid  in  the  State  of  West  Viiyinia  if 
contracted  in  said  State.     (Beverlin  r.  Beverlin,  29  W.  Va,,  723.) 

Maxilla  Lester  {an  widow) ., .     38 

MABTLAND  LAWS. 

See  Makria(;e,  347,  530. 

MASSACHUSETTS  LAWS. 

See  Marriage,  438,  456. 

MATESLAL  SERVICE. 

See  Attorneys,  273. 

MEANS  OF  SUPPORT. 

See  Dependence,  4,  80;  Dependent  Parents,  267. 

MEDICAL  EXAMINATIONS. 
Order  74. 

The  rate  of  pension  now  received  by  the  claimant  ($8)  appears  proportioDate  to  the 
degree  of  inability  shown  for  earning  a  support  by  manual  labor.  Some  dis- 
cretion as  to  the  frequency  and  propriety  of  ordering  medical  examinations  of 
claimants  is  proj^rly  vested  in  the  Commissioner  of  Pensions  as  prescribed  by 
order  No.  74,  approved  October  21,  1903. 

Oliver  S.  JVhitehurnt 450 

MEXICAN  WAR. 

See  Commencement,  40,  420. 
MICHIGAN  LAWS. 

See  Markiacje,  554. 
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MINOBS. 

See  Dbcxakation,  7;  Limitation,  24. 

HISSI8SIPPI  LAWS. 

See  Marriage,  476. 

MISSOURI  LAWS. 

See  Marriage,  491,  497 

MISTAKE. 

See  Reimburhemext,  152. 

MOBAIi  CHARACTER. 

See  Division  of  Pension,  177,  338. 

MUSTER. 

See  Service,  249. 

NAVAIi  HOME. 

See  Division  op  Pension,  1. 

NAVY  PENSION. 

See  Division  of  Pension,  1. 
Reimbursement. 
The  Commissioner  of  Pensions  has  no  lawful  power  to  direct  recovery,  from  a  subse- 
quent allowance  certified  to  him  by  the  Secretary  of  the  Navy  under  section 
4757  of  the  Revised  Statutes,  of  any  part  of  a  similar  allowance  previously 
certified  to  him  by  said  Secretary  of  the  Navy  and  already  paid  by  him,  not- 
withstanding the  Secretary  of  the  Navy  has,  since  the  final  payment  of  said 
first  allowance,  certified  that  he  has  reduced  it  and  requested  payment  at  the 
reduced  rate;  but  where  the  Secretary  of  the  Navy  makes  such  certificate  and 
request,  as  to  a  reduction  of  the  rate,  before  action  by  the  Commissioner  of 
Pensions  upon  the  first  certificate  authorizing  payment  at  the  rate  from  which 
reduced,  the  Commissioner  should  follow  the  later  certificate  and  recjuest, 
and  should  pay  only  the  re<luced  rate. 

JamesR  Bell 224 

NECESSITOUS  CIRCTIMSTANCES. 

See  Division  of  Pension,  136,  385. 

NEGLECT. 

See  Attorneys,  172,  228. 

NEGLIGENCE. 

See  Line  op^  Drrv,  203. 

NEW  EXAMINATIONS. 

See  Medical  Examinations,  450. 

NEW  YORK  LAWS. 

See  Marriage  and  Divorce,  173,  365. 
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NTTLLITT. 

See  Marriage  and  Divorce,  265. 

OHIO  LAWS. 

See  Marriage,  428. 

OBBEB  NO.  74. 

See  Medical  Examinations,  460. 

OBIGIK. 

See  Line  op  Duty,  518. 

ORPHAN   BROTHERS   AND   SISTERS. 

See  Limitation,  489. 

PARDON. 

See  Service,  362. 

PATHOLOGICAIi  SEaiTENOE. 

GKuiBhot  wound,  malarial  poisonings,  and  disease  of  spine. 

1.  This  claimant's  disease  of  the  spinal  cord  being,  under  the  evidence  and  medical 

authorities  cited,  of  uncertain  diagnosis  and  etiology,  but  a  disease  which,  how- 
ever diagnosed,  may,  under  said  medical  authorities,  be  possibly  due  patho- 
logically to  one  or  more  of  the  causes  on  account  of  which  he  is  pensioned,  and 
other  possible  causes  of  such  disease  being  shown  by  the  evidence  not  to  exL«t 
or  to  have  existed,  a  pathological  connection  between  said  disease  and  said 
causes  on  account  of  which  he  is  pensioned  should  be  held  to  be  sufficiently 
established  in  his  claim  for  increase  on  account  of  said  disease  alleged  as  such 
result.  A  medical  sequence  need  not  more  than  any  other  fact  be  established 
beyond  all  doubt,  but  a  reasonable  probability  from  all  the  facts,  circumatanci>r>, 
and  conditions  shown  that  a  certain  pathological  relationship  exists  in  thecttse 
is  sufficient.  In  determining  the  question  of  such  probability  the  opinions  of 
the  medical  division  of  the  Pension  Bureau  arc  only  advisory  to  and  not  bind- 
ing upon  either  the  Commissioner  of  Pensions  or  the  Secretary,  whose  sole  and 
exclusive  province  it  is  to  decide  all  such  questions  for  themselves  upon  ihe 
entire  evidence,  such  opinions,  and  medical  authorities.  Reopening  of  a 
rejected  claim  for  increape  upon  affidavits  filed  more  than  ninety  days  after 
notice  of  such  rejection  is  proper  under  the  Rules  of  Practice,  and  such  affidavit? 
may  not  properly  l)e  considere<l  on  appeal  as  to  the  merits  of  said  rejection. 

George  \V.  Wheeler bi2 

Gatarrh  and  bronchitis. 

2.  Chronic  nasopharyngeal  catarrh  was  the  only  existing  affection  of  the  respiratory 

organs,  and  bronchitis  is  not  accepted  as  a  result  thereof,  but  rather  the  result 
of  disease  of  heart.  Under  the  evidence  and  the  practice  of  the  Bureau  the 
approval  for  disease  of  the  respiratory  organs  was  too  broad  and  not  warranted. 

William  H.  Carr 201 

Insanity  and  sunstroke. 

3.  The  existing  insanity,  first  positively  shown  in  1883,  was  not  a  result  of  sunstroke, 

as  alleged,  which  occurred  in  1862.  The  present  rate  of  pension  ia  adequAte 
for  the  pensioned  disabilities. 

John  B.  tShafer  {irisane) 89 
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PENKSTLVANIA  LAWS. 

See  Marriage,  212. 

PEJatMANENT  AND  SPECIFIC. 

See  Disability,  182;  Rates,  508. 

POWEB  OF  ATTOBNET. 

See  Attorneyship,  186. 

PRACTICE. 

See  also  Attorneys,  83,  172,  269,  328;  Bounty  Land,  415;  Declarations,  426; 
Division  of  Pensions,  120,  127,  150,  234,  313,  367,  472;  Evidence,  375;  Patho- 
LociicAL  Sequence,  201;  Reratino,  215. 

Brief-face — Combined  rates. 

1.  In  1887,  at  a  time  when  the  soldier  was  pensioned  for  "gunshot  wounds  of  left  leg 

and  right  thigh,"  he  file<l  a  claim  for  increase  on  account  of  additional  disa- 
bilities, namely,  ** disease  of  eyes  and  disease  of  spine."  Pursuant  to  these 
allegations,  additional  pension  for  "disease  of  back  (lumbago)"  at  $2  per 
month,  and  for  "disease  of  eyes"  at  $4,  $8,  and  $17,  respectively,  per  month 
was  allowed.  The  combined  rates,  however,  did  not  exceed  $17  i)er  month. 
Fractional  rates  can  not  l)e  added  together  so  as  to  make  a  grade  rate,  and  the 
aggregate  degree  of  disability  shown  to  be  due  to  all  i)ensioned  causes  was  not 
equivalent  to  the  loss  of  a  hand  or  foot,  for  purposes  of  manual  labor;  con- 
sequently the  third-grade  rate  was  not  allowed.  Although  the  term  "disease 
of  eyes"  is  not  so  indefinite  as  are  such  terms  as  "disease  of  spine,"  "disease 
of  head,"  "disease  of  back,"  etc.,  the  visual  organs  and  their  appendages  are, 
nevertheless,  subject  to  so  large  a  numljer  and  such  an  infinite  variety  of  dis- 
eases, accidents,  and  other  abnormal  conditions  that  it  is  desirable  that  ail 
approvals  for  pension — both  legal  and  medical,  especially  the  latter — hereafter 
spread  on  the  brief -face  in  each  and  every  case  wherein  such  questions  are 
involved  shall  indicate  as  clearly  as  possible  the  nature  of  the  disease,  lesion, 
or  condition  accepted  as  of  service  origin;  but  inasnmch  as  this  suggestion  is 
in  the  nature  of  a  new  departure  from  prevailing  methods,  the  propriety  of 
complying  therewith  is,  at  thjs  time,  merely  suggested  for  the  careful  consid- 
eration of  the  Bureau,  the  action  of  which  in  other  resj^ects  in  this  case,  e8i)e- 
cially  in  regard  to  the  adequacy  of  the  existing  rate,  is  approved. 

William  Ilanley 162 

Interlocutory  order. 

2.  An  appeal  will  not  lie  from  an  interlocutory  order  or  ruling.     Cases  of  John  AV. 

Morris  (2  P.  D.,  73)  and  Frank  Bishop,  jr.  (8  P.  I).,  469). 

George  P,  Robertnon 364 

Pathologrical  sequence. 

3.  Chronic  nasopharjmgeal  catarrh  was  the  only  existingaffectionof  the  respiratory 

organs,  and  bronchitis  is  not  accepted  as  a  result  thereof,  but  rather  the  result 
of  disease  of  heart.  Under  the  evidence  and  the  practice  of  the  Bureau  the 
approval  for  disease  of  the  resi)iratory  organs  was  too  broad  an«l  not  warranted. 

WiUiamll.  Carr \ 202 

Beconsideration — Rule  13. 

4.  The  action  of  the  Bureau  in  the  case  having  l)een  affirmed  on  appeal  and  a  motion 

for  reconsideration  of  said  decision  overruled,  this  second  motion  to  reconsider 
is  overruled  under  rule  13,  Rules  of  Practice,  as  the  same  does  not  disclose  that 
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any  material  feature  of  the  case  had  not  been  fully  considered  nor  that  there 
was  error  of  fact  or  in  the  application  of  the  law. 

Henry  C.  Mechling HS 

Bejection. 

5.  A  claim  should  not  be  rejected  until  the  claimant  has  l^qen  called  upon  and  given 

a  fair  opportunity  to  furnish  such  testimony.  Whether  the  evidence  in  any 
case  establishes  the  fact  that  the  soldier  did  not  receive  such  bounty  or  gratuity 
is  a  question  of  judgment  on  all  such  facts,  circumstances,  and  conditioD« 
shown. 

Catharme  A.  Brovm 376 

Special  examination. 

6.  Where,  after  a  special  examination,  directed  by  this  Department,  after  appeal,  & 

claim  for  division  of  pension  under  the  act  of  March  3, 1899,  has  been  decided 
by  the  Department,  the  decision  will  be  deemed  final  to  the  extent  that,  in 
the  absence  of  fraud  or  mistake,  it  will  not  be  reopened  or  modified  without 
the  express  direction  of  the  Secretary  of  the  Interior.  The  Bureau  action,  in 
declining  to  recommend  a  reopening  of  this  case,  and  holding  that  there  wa» 
no  reason  to  believe  that  the  special  examination  was  partial  or  prejudicial  to 
the  interests  of  claimant,  and  that  further  action  by  the  Bureau  was  not 
deemed  necessary  or  desirable,  is  affirmed. 

Hyatt  V.  Hyatt , 8 

FBSDISPOSIKG  CAIHSE. 

See  Death  Cause,  300. 

PBESXTMPTIONS. 

See  Marriage,  156,  497,  530. 

PBESXTMPTION  OF  DEATH. 

See  Marriage,  442. 

BATE. 

See  Ampittation,  264;  Disability,  182;  Pathological  Sequence,  89;  Practice,  162. 

Specific  disability— Act  March  2,  1908. 

1.  Claimant  having  been  pensioned  at  the  rate  of  $24  per  month  from  the  pasea^ 

of  the  act  of  March  3,  1883,  for  gunshot  wound  of  right  thigh  and  remltin^ 
paralysis  of  leg  and  foot,  resulting  in  total  disability  such  as  to  render  inca- 
pacity to  perform  manual  labor  equivalent  to  the  loss  of  a  hand  or  a  foot,  he 
must  have  been  totally  disabled  in  the  leg  and  foot  and  entitled  to  the  rate  oi 
|40  per  month  provided  by  the  act  of  March  2,  1903.  The  Bureau  ha\-ine 
conceded  his  right  to  the  benefits  of  said  act,  the  increased  rate  of  pension 
must  commence  from  the  approval  of  the  act. 

Corjiel'nis  F,  Groner .W 

2.  Those  persons  who  are  totally  disabled  in  both  feet  are  not  included  in  any  claf*« 

of  beneficiaries  mentioned  in  the  act  of  March  2,  1903,  and  are  not  entitled 
thereunder  to  a  pension  of  $100  per  month. 

Wilson  S.  Barney -......-.. 524 

BECOGNITION. 

See  Attorneys,  228,  269,  273;  Fee,  276. 
RECONSIDERATION. 

See  Practice,  68. 
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BECOBB. 

See  Divorce,  536;  Service,  249,  298,  388. 

BEOCBXJBSEMENT. 

SeeDivifiiON  op  Pension,  367;  Fraud  or  Mistake,  57;  Navy  Pensions,  224. 

Mistake— Accrued  pension. 
Where  a  pensioner's  name  is  dropped  from  the  rolls  under  the  act  of  June  27,  1890, 
and  payments  of  pension  are  continued  through  error  on  the  part  of  a  pension 
agent,  the  Government  may  reimburse  itself  for  the  money  so  paid  out  of  the 
accrued  pension  in  claim  in  behalf  of  said  pensioner  for  renewal  of  pension 
under  said  act. 

JamcB  Calkoun  (deceased) I.,  152 

See  Marriage,  436;  Restoration,  128,  194. 

BENEWAL  OF  PENSION. 

See  Fee,  256. 

BEFT7TATI0N. 

See  Marriage,  469. 

BEBATING. 

Acta  of  AugruBt  4,  1886,  and  March  2,  1908. 

The  claimant  received  the  highest  possible  rating  for  his  disability  prior  to  June  6, 1866, 
and  he  was  not  entitled  to  a  higher  rating  than  he  was  receiving  from  August 
4,  1886.  A  rerating  was  therefore  not  warranted.  The  present  rating,  |30  per 
month,  was  shown  by  the  report  of  the  last  official  examination  to  be  adequate 
for  the  pensioned  disability,  gunshot  wound  of  right  thigh.  The  action  advis- 
ing the  claimant  that  he  is  not  entitled  to  the  l)enefit  of  the  act  of  March  2, 
1903,  as  alleged,  was  error.  He  should  have  lyeon  afforded  an  opportunity  to 
show  that  he  was  disabled  in  an  increased  degree,  irrespective  of  said  act. 
Final  action  should  be  taken  on  a  face  brief. 

John  W.  Smith 215 

BES  JUDICATA. 

See  Division  of  Pension,  146;  Restoration,  141. 

BESTOBATION. 
See  also  Fraud  and  Mistake,  57;  Marriage,  438. 

Act  Karch  8,  1901. 

1.  The  act  of  March  3,  1901,  docs  not  relate  to  the  divorce  from  any  other  than  the 

husband  on  account  of  whom  a  widow's  pension  wa.s  terminated.  Claimant 
having  been  legally  divorceil,  on  her  own  application  and  without  fault  on  her 
part,  from  Artemus  Bennett,  on  account  of  her  marriage  to  whom  her  pension 
was  terminated,  sho  is  entitled  to  be  restored  to  the  i>ension  rolls,  under  th€ 
provision  of  said  act. 

EmaUne  S,  Lnmbj  formerly  Griswold  ( ividorr) 11] 

2,  Claimant,  a  pensioner  under  the  general  law,  was  deprived  of  i)en8ion,  and  pay- 

ment thereafter  made  to  the  guardian  of  the  minor,  under  what  is  now  secftion 
4706,  Revised  Statutes,  because  she  had  abandoned  the  care  and  ciistody  of 

Digitized  by  VjOOQIC 


592  INDEX   TO   DECISIONS. 

the  said  jninor.  She  thereafter  remarried,  she  claims  the  second  husband  is 
dead,  and  invokes  the  act  of  March  3,  1901.  Held:  The  act  of  March  3,  1901, 
has  no  bearing  whatever,  either  by  implication  or  otherwise,  upon  the  statute 
under  which  this  claimant's  pension  was  suspended;  it  relates  only  to  the  title 
and  status  of  widows  whose  names  have  been  dropped  from  the  pension  rolls 
because  of  their  remarriage. 

Isabella  Winfield  (mdow) 128 

3.  Claimant's  second  husband  secured  a  divorce  from  her  on  his  application  prior 

to  the  date  of  the  passage  of  the  act  of  March  3,  1901.  The  divorce  subse- 
quently secured  on  her  own  application  is  without  force  and  e/fect  and  is  not 
valid.     Action  affirmed. 

Laura  A.  Ingalls  {widow) 198 

4.  The  act  of  March  3,  1901,  relates  only  to  the  title  and  status  of  widows  whose 

names  have  been  dropped  from  the  pension  rolls  because  of  their  remarriaee, 
and  has  no  application  to  widows  whose  names  were  dropped  under  section 
■4706  of  the  Revised  Statutes. 

Isabella  Winfield  {vndow) 194 

6.  The  act  of  March  3,  1901,  predicates  title  to  restoration  upon  these  conditions: 
(1)  That  claimant  was  the  wife  of  soldier  during  his  military  service;  (2) 
that  pension  had  been  allowed  her  under  the  provisions  of  the  general  law; 

(3)  that  her  name  was  dropped  from  the  roll  on  account  of  her  remarriage; 

(4)  that  said  remarriage  has  been  dissolved  by  death,  or  by  divorce  "upon 
her  own  application  and  without  fault  on  her  part;"  (5)  that  she  is  dependent 
within  the  meaning  of  the  actfl  of  June  27,  1890,  and  May  9,  1900.  If  th^e 
essential  facts  are  shown  affirmatively,  the  claimant  '* shall  be  entitled  to  have 
her  name  again  placed  on  the  pension  roll,'*  and  it  is  error  to  adjudicate  the 
claim  de  novo.  In  cases  where  the  Commissioner  of  Pensions,  in  the  exercise 
of  his  discretion,  has  passed  upon  given  facts,  has  admitted  the  title  of  claim- 
ant to  a  pension,  and  has  issued  a  certificate  therefor,  it  is  contrary  to  public 
policy  for  a  successor  in  his  office,  the  material  facts  being  the  same,  again  to 
place  claimant's  title  in  issue,  unless  there  be  newly  discovered  evidence  of 
facta  material  to  said  issue,  or  evidence  of  fraud,  or  error  in  law,  or  plain  mi?-' 
take  of  fact — not  mistake  of  judgment  in  matters  involving  the  exercise  of 
discretion  on  the  part  of  an  officer.  Evidence,  merely  cumulative  in  its  char- 
a<'ter,  is  not  **  newly  discovered  evidence  "  warranting  the  reopening  of  a  claim. 

Sarah  MatlierSy  formerly  Miller  ( uidow) 31S 

6.  The  evidence  shows  that  claimant  secured  a  divorce  from  her  second  husl)and 

on  her  crossbill  by  a  verdict  of  a  jury  and  was  awarded  alimony.  She  there- 
fore is  entitled  to  restoration  under  the  act  of  March  3,  1901,  as  It  must  be 
presumed  the  divorce  was  granted  without  fault  on  her  part. 

Elizabeth  VaUean,  now  Goshorn  ( mdow) ^ 411 

7.  A  claim  for  restoration  under  the  act  of  March  3, 1901,  executed  during  the  term 

of  a  decree  nini,  is  invalid.  Presumption  of  death  attaches  in  Massachusetts 
as  at  common  law.  Where  an  allegation  of  death  of  a  spouse,  insusceptible  of 
proof  by  primary  evidence,  is  followed  by  the  filing  of  a  libel  for  divorce, 
based  upon  desertion  of  said  spouse,  lil)elant  is  not  afterwards  estoppeti  from 
invoking  presumption  of  death;  but  the  allegation  in  the  libel  may  be  con- 
sidered as  evidence  upon  the  question  of  rebuttal  of  presumption. 

liuth  A .  J^tkitij  as  widow  of  Carlos  B.  Bugbee 43S 

8.  Claimant  was  dropi>ed  from  the  roll  on  account  of  her  remarriage;  and  she  was 

thereafter  divorced  from  her  second  husband  upon  his  own  petition,  the  rec- 
ord showing  competent  jurisiiiction.  There  are  no  indicia  of  fraud  on  the 
part  of  either  party  to  the  decree  tending  to  show  an  attempt  to  defraud  the 
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Goveriiinent  Held:  Claimant  has  no  status  under  the  act  of  March  3,  1901 
The  fact  that  claimant's  divorced  husband  died  prior  to  the  filing  of  tlie  claim 
for  restoration  does  not  give  her  title  under  the  act  of  March  3,  liK)l. 

Ellen  A,  Moer  {mdotv) 452 

Section  4719. 

9.  It  is  a  satisfactory  accounting,  within  the  meaning  of  section  4719  of  the  Revised 

Statutes,  of  a  pensioner's  failure,  for  three  years,  to  claim  his  pension,  when 
it  satisfactorily  appears  from  the  evidence  that  such  pension  had  not  legally 
terminated  in  some  of  the  ways  or  for  some  of  the  causes  specified,  or  by 
necessary  implication  included  in  the  pension  laws  as  terminating  pension. 

Eliza  G.  Broxm  {undmv) 106 

Praud  or  mistake— Void  marriag>e. 

10.  Appellant  was  pensioned  under  the  general  law  from  May  17,  1871,  to  February 

16,  1874,  when  her  name  was  dropped  from  the  rolls  because  of  her  supposed 
marriage  with  one  Gray.  Subsequently  the  minors'  application  was  rejected 
on  the  ground  that  the  widow  was  still  living,  her  marriage  to  Gray  being 
declared  null  and  void  on  the  ground  that  he  had  a  wife  living  and  undi- 
vorced  at  the  time  of  his  pretended  marriage  to  claimant  Whereupon  the 
widow  applied  for  restoration,  but  her  claim  was  rejected  on  the  ground  that 
no  record  nor  other  satisfactory  evidence  showing  origin  of  fatal  disease,  and 
no  satisfactory  evidence  of  the  existence  of  the  same  at  discharge  or  for  a  long 
time  thereafter,  and  that  claimant,  though  aided  by  special  examination,  had 
failed  to  establish  the  claim.  Heldj  That  claimant  having  once  established 
her  claim  and  having  been  allowed  and  paid  the  pension,  that  finding  can 
not  be  legally  set*aside  unless  ix)sitive  affirmative  testimony  is  produced 
showing  fraud,  or  that  the  testimony  on  which  the  claim  was  allowed  was  not 
true. 

Eliza  J,  Evdand  ( iHdow) 141 

BULE  13. 

See  Attorneys  HIP,  328;  Practick,  68.  • 

RULE  16. 

See  Division  of  Pension,  313. 

SECTION  4698},  REVISED  STATUTES. 

See  Commencement,  69. 
SECTION  4702,  REVISED  STATUTES. 

•See  Line  of  Dity,  114. 
SECTION  4700,  REVISED  STATUTES. 

See  Marriac.e,  288. 

SECTION  4707,  REVISED  STATUTES. 

See  Dependence,  4;  Dependent  Relatives,  267. 

SECTION  4716,  REVISED  STATUTES. 

See  Disloyalty,  104,  422. 
SECTION  4719,  REVISED  STATUTES. 
See  Restoration,  106. 
P.  D.— VOL.  14—08 88 
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SECTION  4757,  REVISED  STATT7TE8. 

See  Navv  Pensions,  224. 

SENIIiE  CATARACT. 

See  Link  of  Drxv,  495. 

SEPARATION. 

See  Division  of  Pension,  521. 

SERVICE. 

Absence. 

1.  Where  various  reports  of  the  War  Department  as  to  a  soldier's  ser\-ice  are  con- 

flicting or  incomplete,  a  construction  unfavorable  to  a  claimant  should  not  be 
placed  upon  such  reports  if,  with  an  equal  show  of  reason,  they  are  susceptible 
of  a  construction  favorable  to  claimant's  interests.  In  determining  the  length 
and  character  of  service  rendered,  within  the  meaning  of  the  act  of  June  27, 
1890,  absence  with  leave  should  not  be  deducted  unless  it  appears  that  the 
purpose  of  such  leave  was  incompatible  with  the  rendition  of  actual  service. 
AVhere  the  reconl  shows  absence  with  leave,  and  the  evidence  does  not  indi- 
cate that  during  that  period  soldier  was  attending  to  his  private  business  or 
devoting  the  time  to  his  personal  pleasure,  the  presumption  attaches  that  the 
leave  was  granted  for  purposes  consistent  with  the  rendering  of  actual  servit>e 
within  the  meaning  of  the  act  of  June  27,  1890. 

Mary  Dasher  {vndow) 257 

Contract  surgeons — Act  June  27,  1890. 

2.  Acting  assistant  or  contract  surgeons  were  not,  during  the  war  of  the  reliellion, 

officers  or  enlisted  men  in  or  any  part  of  the  Army,  and  are  not  pensionable 
under  the  act  of  June  27,  1890. 

Solomon  F.  Wehr 515 

Desertion — Joint  resolution  of  July  1,  1902. 

3.  The  President  having  pardoned  claimant  for  the  offense  of  which  he  was  cou- 

victed  by  a  court-martial  on  condition-  that  he  reenlist  in  the  same  command 
and  faithfully  serve  out  such  term  of  enlistment,  and  claimant  having  fully 
complied  with  such  condition,  the  sentence  of  the  court-martial  was  wipe<i  out, 
including  that  part  relating  to  a  dishonorable  discharge;  and  having  lieen  dis- 
charged by  the  order  carrying  out  the  President's  pardon  previous  to  his 
reenlistment,  he  was  not  dishonorably  discharged  by  sentence  of  the  court- 
martial,  but  honorably  discharge<l  by  Order  141,  War  DeiJartment.  Nothing 
appearing  in  the  record  suggesting  that  claimant's  second  service  was  not 
faithfully  performed,  it  will  be  presumed  that  ft  was,  and  he  accordingly 
comes  within  the  provisions  of  the  joint  resolution  of  July  1,  1902,  and  the 
action  of  the  Bureau  rejecting  his  claim  on  the  ground  that  his  ser\'ice  under 
his  last  enlistment  was  not  faithful  is  reversed. 

Isaac  Martin 352 

4.  In  establishing,  under  the  joint  resolution  of  July  1,  1902,  a  soldier's  faithful 

entire  last  service,  from  which  he  was  disc^harged,  after  removal  of  a  charg**  of 
desertion,  under  the  act  of  July  5,  1884,  j^uch  discharge  is  not  necessarily  evi- 
dence of  the  faithfulness  of  such  service;  but  when  granted  upon  proof  «»f 
faithful  service  to  May  1,  1865,  as  provided  in  that  act,  and  dated  on  the  date 
so  charged  with  desertion,  such  a  record  of  desertion  is  prima  facie  evidenvi» 
of  unfaithfulness,  and  a  claimant  must  pnxluce  evidence  satisfactorily  dispnn- 
ing  such  charge,  and  showing  that  such  soldier  did  not,  in  fact,  desert. 

Fanny  Stuart  {widow) oitl 
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5.  Soldier  had  three  tenns  of  pervioe,  from  the  first  of  which  he  was  never  honorably 
discharge^!.  His  second  term  of  pervioe,  fnnn  which  he  waa  honorably  dis- 
charged, covenxl  a  period  of  a)>oiit  eight  nionthn.  He  wan  also  honorably  dis- 
charged from  his  third  term  of  enlistment,  after  a  8er\'ice  of  four  months  and 
twelve  days.  *  *  Last  contract  of  ser\'ice, '  *  the  term  employeil  in  said  resolution, 
must  be  taken  in  it«  literal  sense.  Consetjuently,  s<^)ldier'8  last  term  of  8er\'ice 
being  less  than  six  months,  he  is  excluded  from  the  benefits  of  said  rt^solution 
according  to  the  tenns  of  the  pmviso  to  the  second  Hect!t>n  theref)f. 

John  ]>!>«,  al'uu  William  Doivell 552 

Discharged  without  honor. 
6. — The  claimant  having  boen  discharged  w^hile  in  confinement  at  hard  lalxir,  under 
sentence  of  a  court-martial,  it  is  held  that  his  discharge  was  not  honorable,  but 
**  without  honor,"  and  that  he  has  not  a  ])ensionable  statiLs  under  the  act  of 
June  27,  1890. 

Peter  Andrews 413 

Drafted  man— Act  June  27,  1890. 
7  It  appearing  from  a  report  from  the  Auditor  of  the  Treasury  for  the  War  Dei)art- 
ment,  fileil  since  this  case  was  previously  decided,  that  claimant's  husband  was 
drafteil  June  8,  1864,  failed  to  report,  was  arrested  Scpteml)er  12,  18H4,  and 
examined  Octol)er  10,  1864,  and  rejectetl,  it  is  held  that  he  did  not  serve  ninety 
days  within  the  meaning  of  the  act  of  June  27,  1890.  The  former  decision  in 
this  case,  reporte<i  in  13  P.  I).,  450,  Imsed  on  the  evidence  then  in  the  case  (the 
Chief  of  the  Record  and  Pension  Ofllice  having  declined  to  furnish  the  al)ove 
facts),  is  overruled. 

Cat?ierine  Parcell  ( widow) 63 

Snlistment  and  muster. 

8.  Claimant  was  pen8ione<l  under  the  act  of  June  27,  1890,  but  his  name  wa,s  drop- 

peil  from  the  roll  on  November  9,  1901,  on  the  ground  that  he  was  a  rejected 
recruit  and,  therefore,  not  in  the  United  States  service  as  an  enlisted  man.  Res- 
toration to  the  rolls  was  refused  on  the  ground  that  the  records  of  the  War  De- 
partment show  that  claimant  was  not  in  the  service  of  the  United  States.  The 
reconls  and  the  evidence  taken  on  8i)ecial  examination  show  that  he  was  in 
the  service  of  the  Unite<l  States  more  than  ninety  days,  having  been  enlisted 
June  13,  1862,  and  discharged  to  date  from  Deceml)er  18,  1862. 

Graham  Thorn 249 

Evidence — Record. 

9.  The  claimant  having  made  due  proof  of  thenuml)er  of  <lay.H*  service  recjuired  by 

section  2  of  the  act  of  June  27,  1890,  if  he  meets  the  other  requirements  of  said 
act  is  entitled  to  a  i)en8ion,  notwithstanding  the  holding  of  the  War  Depart- 
ment that  he  is  not  regarde<l  as  having  been  in  the  military  service  of  the 
United  States. 

Charles  W,  Parker 388 

Indian  wpurs. 

10.  "The  act  of  June  27,  1902,  extending  the  provisions,  limitations,  and  l)enefits 
of  the  act  of  July  27,  1892,  does  not  limit  its  benefits  to  those  who  served 
and  were  dischargeil  under  the  immediate  military  authority  of  the  United 
States  only,  but  to  those  who  served  and  were  discharged  under  State,  Ter- 
ritorial, or  provisional  authority  as  well."  (See  case  of  Lewis  Lawley,  14 
P.  D.,  13. )  Ileldj  That  for  pensionable  purp*>ses  the  roll  on  fiie  in  the  OflSce 
of  the  Auditor  for  the  War  Department,  showing  the  date  and  place  of  mus- 
ter in  and  muster  out,  and  that  claimant  served  more  than  thirty  days,  is 
sufficient  evidence  of  senice  to  the  Government  of  the  United  States,  within 
the  meaning  of  the  terms  of  the  a(  t  of  June  27,  1902. 

John  L.  Johnson 296 
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11.  There  is  no  record  evidence  to  show  that  the  claimant  ever  rendered  the  service 

alleged,  or  that  he  was  paid  for  such  service  by  the  United  States.  Hence  the 
Department  is  without  authority  to  grant  pension  under  the  act  of  June  27, 
1902. 

Samuel  T.  Curtis 2i<^ 

12.  The  evidence  showing  that  soldier  Mas  paid  for  one  month  and  twenty-five  day.«i' 

service,  including  twenty-nine  days'  travel  pay,  he  is  held  to  have  been  in  tl.»* 
service  of  the  United  States  for  thirty  days  within  the  meaning  of  the  act  of 
July  27,  1892. 

Margaret  A.  Davis  {wid<nv) -K^ 

Terxnination  of  war  of  the  rebellion. 

13.  It  being  shown  that  this  soldier  was  accepted  into  the  volunteer  service  in  May, 

1865,  as  under  the  authority  of  the  act  of  Congress  of  July  17, 1862,  "An  act  ti 
suppress  insurrection,  etc.,  *  *  *"  ^nd  that  his  enlistment  was  in  Cieorgia, 
a  State  wherein  the  war  of  the  rebellion  yet,  according  to  the  President's  prt.n- 
lamation  of  April  2,  1866,  subsisted,  such  enlistment  is  establisheti  as  one  for 
the  purposes  of  said  war,  and  his  service  under  it  was  presumptively  war  sen- 
ice  and  is  pensionable  service  under  the  act  of  June  27,  1890.  This  particular 
presumption  as  to  the  character  and  purpose  of  hia  service  outweighs  the  gen- 
eral presumption  arising  from  the  fact  of  the  practical  cessation  of  hostilities 
in  July,  1865;  and  his  service  after  July,  1865,  should  l>e  presumed  to  havt* 
been  of  the  same  character  and  for  the  same  purpose  as  that  before  that  date, 
such  service  being  shown  to  have  l)een  rendered  in  said  State  of  Georgia, 
wherein,  according  to  said  proclamation,  said  war  did  not  end  until  the  date 
of  said  proclamation. 

Annie  Taylor  ( iridoir) ^ 71 

14.  The  termination  of  the  war  of  the  rebellion  did  not  operate  as  a  constructive  di:*- 

charge  of  volunteers  enlisted  during  said  war,  as  was  the  case  of  oflScers  an  J 
men  in  the  regular  establishment,  and  the  soldier  or  sailor  up>on  whose  8ervi(^ 
the  application  is  based  must  be  shown  to  have  been  honorably  dischai^l 
from  the  final  contract  of  service  entere<l  into  by  him  during  the  war  of  the 
rebellion. 

Placida  M.  de  Ortega  {widow) ..326 

16.  Soldier  enlist«Hl  April  14, 1865,  and  served  in  the  State  of  Texas,  where  the  rebel- 
lion had  not  lieen  suppressed,  and  it  is  presumed  that  his  service  was  renderevl 
during  the  war  of  the  rebellion.  His  widow  is  therefore  entitled  to  penpion 
under  the  act  of  June  27,  1890. 

Mariah  Smith  {mdow) 346 

Teamsters — Act  January  29,  1887. 

16.  There  is  no  evidence,  aside  from  the  claimant's  statements,  that  he  rendered  any 

service  as  an  enlisted  man  in  the  Army  of  the  United  States  during  the  war 
with  Mexico.  His  service  was  a?  a  teamster  in  the  Quartermaster's  Depart- 
ment, which  is  not  a  pensionable  service  under  the  act  of  January  29,  1887. 

Allen  J,  Patrick 357 

Travel  pay. 

17.  Travel  pay  allowed  the  soldier  to  and  from  the  point  of  rendezvous  was  not  pay 

for  actual  military  service,  but  was  pay  for  time  and  expenses  allowed  recruits 
and  discharged  soldiers,  and  precludes  their  being  considered  as  in  actual 
military  ser\'ice  during  the  time  they  were  actually  entitled  to  receive  it. 

Susan  F.  Alsvp,  alias  Bean  {widov) --  494 

SLAVES. 

See  Lkcutimacy,  474;  Marria(;e,  883,  436,  491,  537. 
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SOUTH  CAROLINA  LAWS. 

See  Marriage,  537. 

SFECLA^Ii  ACT. 

See  Helpless  Minor,  331;  Honorable  DrscHARCiE,  195. 

SPECLA^Ii  EXAMINATION. 

See  Division  of  Pension,  338;  Practicr,  8. 

SPECIAL  EXAMINERS. 

See  Division  of  I*eN8ion,  150. 

SPECIAL  EXAMINER'S  CONDUCT. 

See  AnuLTERors  Cohabitation,  219. 

SPECIFIC  DISABXLITT. 

See  Rates,  508,  524. 

SUBSTITUTION. 

See  Attorneyship,  186. 

SUCCESSION. 

See  BoiTNTV  Land,  415. 

SUNSTROKE. 

See  pATHoiAKiiCAL  Sequence,  89. 

TEAMSTER. 

See  Service,  Ii57. 

TERMINATION  OF  WAR  OF  REBELLION. 

See  Service,  71,  326,  346. 

TEXAS  LAWS. 

See  Marriage,  156. 

TITLE. 

See  Bounty  Land,  415. 

TOTAL  DISABILITT  IN  A  FOOT. 

S€»e  Kates,  508. 

TOTAL  DISABILITT  IN  BOTH  FEET. 

See  Rates,  524. 

TRAVEL  PAY. 

See  Service,  494. 

UTAH  LAWS. 

See  Marriage,  99. 
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VIRGINIA  ULWS. 

See  Marriage,  44t5. 

VOID  MABBIAGE. 

See  Marriage  and  Divorce,  310;  Kestoration,  141, 

VOIiUNTEEBS. 

See  Service,  326. 

WAB  WITH  MEXICO. 

See  Service,  357. 

WEST  VniGINIA  ULWS. 

See  Marriage,  38. 

WIDOWS. 

See  Dependence,  281;  Increase,  95;  Marriage,  347. 

WIDOW  AND  MINOB. 

See  Fee,  199. 

WIDOW'S  TITLE. 

See  Marriage,  347. 
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